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the  SuperinterKlent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGiSTER  issue  of  each  week. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

1  CFR  Part  305 

Recommendations  and  Statements  of 
the  Administrative  Conference 
Regarding  Administrative  Practice  and 
Procedure 

AGENCY:  Administrative  Conference  of 
the  United  States. 

ACTION:  Recommendations  and 
amendments;  correction. 

SUMMARY;  The  Administrative 
Conference  of  the  United  States  is 
correcting  an  error  in  the  title  of  a 
Conference  recommendation  that  was 
published  in  the  Federal  Register  on 
December  29, 1992  (57  FR  61759). 
EFFECTIVE  DATE:  December  29. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Renee  Bamow,  Information  Officer 
(202-254-7020). 

SUPPLEMENTARY  INFORMATION; 
Recommendations  adopted  by  the 
Administrative  Conference  of  the 
United  States  at  its  Forty-Seventh 
Plenary  Session  were  published  in  the 
Federal  Register  on  December  29, 1992 
(57  FR  61759).  At  the  same  time,  the 
Conference  removed  the  texts  (but  not 
the  titles)  of  certain  recommendations 
and  statements  from  the  Code  of  Federal 
Regulations  because  they  are  deemed  to 
be  no  longer  of  general  interest.  The  title 
of  one  recommendation  whose  text  was 
removed  contained  an  error  which  this 
document  corrects  below. 

Dated:  January  6, 1993. 

Michael  W.  Bowers,  ' 

Deputy  Research  Director. 

The  following  correction  is  made  to 
"Recommendations  and  amendments’* 
published  in  the  Federal  Register  on 
December  29, 1992  (57  FR  61759).  * 

On  page  61768,  third  column,  the 
section  number  for  Reccxnmendation 
No.  79-7,  Appropriate  Restrictions  on 


Participation  by  a  Former  Agency 
Official  in  Matters  Involving  the 
Agency,  is  changed  from  "§  305.79-4” 
to  "§  305.79-7”. 

[FR  Doc.  93-870  Filed  1-13-93;  8:45  am] 
BILUNQ  COOC  S110-01-M 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  52 

[FV-88-202] 

United  Statea  Standarda  for  Qradea  of 
Canned  Green  Beane  and  Canned 
Waxed  Beana 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  In  compliance  with  the 
requirements  for  periodic  review  of 
existing  regulations  and  in  response  to 
petitions  from  the  National  Food 
Processors  Association  (NFPA)  the 
Agricultural  Marketing  Service  (AMS)  is 
revising  the  United  States  Standards  for 
Grades  of  Canned  Green  Beans  and 
Canned  Waxed  Beans.  The  final  rule 
changes  the  U.S.  grade  standards  for 
canned  green  beans  and  canned  waxed 
beans. 

EFFECTIVE  DATE:  February  16, 1993. 

FOR  FURTHER  INFORMATION  CONTACT. 

Leon  R.  Cary,  Processed  Products 
Branch,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture,  P.O.  Box 
96456,  room  0709,  South  Building, 
Washington,  DC  20090-6456, 
Telephone:  (202)  720-6247. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  imder 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and 
has  been  designated  as  a  "nonmajor” 
rule.  It  will  not  result  in  an  annud  effect 
on  the  economy  of  $100  million  or 
more.  There  will  be  no  major  increase 
in  cost  or  prices  for  consumers; 
individual  industries;  Federal,  State,  or 
local  government  agencies;  or 
geographic  regions.  It  will  not  result  in 
significant  effects  on  competition, 
employment,  investments,  productivity, 
innovations,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 


Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
final  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule. 

The  Administrator,  Agricultural 
Marketing  Service,  has  certified  that  this 
action  vrill  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  defined  in 
the  Regulatory  Flexibility  Act,  (5  U.S.C. 
601  et  seq.).  The  changes  to  the 
standards  reflect  current  marketing 
practices.  In  addition,  use  of  these 
standards  is  volimtary.  A  small  entity 
may  avoid  incurring  additional 
economic  impact  by  not  employing  the 
standards. 

In  1984,  the  Standards  Subcommittee 
of  the  Fruit  and  Vegetable  Products 
Technical  Committee,  National  Food 
Processors  Association  (NFPA), 
requested  that  the  United  States 
Department  of  Agriculture  (USDA) 
prepare  a  draft  revision  of  the  U.S.  grade 
standards  for  canned  green  beans  and 
canned  wax  beans.  The  draft  was  to 
incorporate  a  grading  system  where 
individual  tolerances  would  be  assigned 
to  each  individual  defect.  This  system  of 
grading,  referred  to  as  "individual 
attributes,”  would  provide  statistically 
derived  acceptable  quality  levels 
(AQL’s)  based  on  the  tolerances  in  the 
current  ^de  standards. 

In  addition  to  their  original  request,  in 
March  1988,  NFPA  asked  USDA  to 
modify  the  ^aft  revised  standards  to 
reduce  the  recommended  minimum 
drained  weight  for  whole  beans  in  No. 
303  (303  X  406)  containers  by  one-half 
(0.5)  ounce.  After  studying  the  petition, 
USDA  determined  that  to  maintain 
consistency  in  the  standards  the 
minimum  drained  weight  for  whole 
beans  in  No.  300  (300  x  409)  containers 
should  also  be  reduced  by  one-half  (0.5) 
ounce.  At  this  time  NFPA  also  asked  for 
a  reduction  in  the  minimum  drained 
weight  for  french  style  (sliced 
len^wise)  beans  in  8  oimce  Tall  (211 
X  304)  containers  by  two-tenths  (0.2) 
ounce,  and  in  No.  303  (303  x  406) 
containers  by  forty-five  hundredths 
(0.45)  ounce.  NFPA  stated  that  virtually 
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none  of  its  members  packing  whole  or 
french  style  green  or  wax  beans  in  these 
containers,  even  under  optimum 
operating  conditions,  was  able  to  meet 
the  current  recommended  minimum 
drained  wei^t.  They  explained  that 
attempts  to  do  so  resulted  in 
unacceptable  damage  to  the  beans  and, 
more  seriously,  in  false  seams,  knocked 
down  flanges,  and  other  seam  defects 
that  compromised  the  commercial 
sterility  of  the  product. 

USDA  then  prepared  another  draft 
incorporating  the  requested  changes  in 
drained  weights  and  several  other  minor 
editorial  changes.  USDA  staff  discussed 
this  draft  with  the  NFPA  Subcommittee 
on  Standards  in  January  1989.  At  this 
meeting  the  Subcommittee  asked  USDA 
to  revise  the  draft  standards  again  to 
include  the  sample  sizes,  acceptable 
quality  levels  (AQL’s),  tolerances  and 
acceptance  numbers  for  lot  inspecticm. 

The  proposed  standards,  as  published 
in  the  Federal  Register,  incorporated 
these  suggestions.  The  proposal  to 
revise  the-U.S.  Standards  for  Grades  of 
Canned  Green  and  Canned  Wax  Beans 
was  published  in  the  Federal  Register 
on  July  15. 1991  (56  FR  32121).  In 
addition,  the  standards  would 
incorporate  USDA’s  policy  of  replacing 
dual  grade  nomenclature  with  single 
letter  grade  designations.  Under  the 
proposal,  "U.S.  Grade  A"  (or  *‘U.S. 
Fancy”),  “U.S.  Grade  B”  (or  “U.S.  Extra 
Standard”)  and  “U.S.  Grade  C”  (or  “U.S. 
Standard”)  would  simply  become  "U.S. 
Grade  A,”  “U.S.  Grade  B,”  and  "U.S. 
Grade  C.” 

The  proposed  revision  of  the 
voluntary  grade  standards  would  also 
bring  the  quality  factors  of  stems,  and 
extraneous  vegetable  material  (EVM)  in 
line  with  the  Food  and  Drug 
Administration  minimum  quality 
standards  and  eliminate  the  quality 
factor  “clearness  of  liquor”  since  this 
factor  does  not  always  reflect  the  quality 
of  canned  green  and  canned  wax  Wns. 

In  addition  to  these  substantive 
changes,  the  proposed  standards  would 
be  modified  to  present  them  in  a  simple 
easy-to-use  format.  Consistent  with 
recent  revisions  of  other  U.S.  grade 
standards,  definitions  of  terms  and  easy- 
to-read  tables  replace  the  textual 
descriptions.  These  changes  would 
facilitate  a  better  understanding  and 
more  uniform  application  of  the  grade 
standards. 

A  copy  of  the  proposed  rule  was  also 
provided  to  the  Agricultural  Research 
Service  for  help  in  identifying  studies, 
monographs,  data  collection  or  other 
information  relevant  to  the  possible 
effect  of  pesticide  use  of  the  “cosmetic 
appearance  elements”  of  the  proposed 
rule.  None  was  reported. 


Four  comments  were  received  in 
response  to  the  Notice  of  Proposed 
Rulemaking:  two  frx>m  industry 
members  and  two  from  food  processing 
associations.  One  industry  member 
commented  that  the  proposed  rule  did 
not  improve  the  definitions  for  the 
various  defects  and  that  the  allowances 
for  mechanical  damage  in  cut  and  whole 
style  are  too  restrictive  for  current 
mechanical  processing  methods.  All 
comments  noted  that  the  proposed 
allowances  for  short  pieces  in  cut  style 
had  been  substantially  ti^tened  from 
those  in  the  current  standards  and  could 
be  met  only  with  great  difficulty  and 
considerable  cost.  All  those  commenting 
requested  that  a  series  of  illustrations 
depicting  various  green  bean  defects  be 
developed  by  USDA. 

Also  it  was  noted  in  every  comment 
that  the  recommended  minimum 
drained  weights  for  No.  300  metal 
containers  should  be  ninety  percent 
(90%)  of  the  recommended  minimum 
drained  weights  for  No.  303  metal 
containers. 

In  their  comments,  NFPA  also 
petitioned  for  a  reduction  in  the 
recommended  minimum  drained 
weights  for  various  other  styles  and 
container  sizes. 

Final  Rule 

With  respect  to  the  comment  that 
proposed  allowances  for  mechanical 
damage  in  cut  and  whole  style  are  too 
restrictive  for  current  mechanical 
processing  methods.  USDA  notes  that 
no  data  was  submitted  to  support  the 
claim.  Therefore,  the  allowances  for 
mechanical  damage  will  remain  the 
same  as  published  in  the  proposed  rule. 

Regarding  the  comments  that 
proposed  tolerances  for  short  pieces  in 
cut  style  were  substantially  titter  than 
those  in  the  current  standards  and 
would  be  costly  to  meet,  USDA 
reviewed  data  provided  regarding  short 
pieces  and  is  in  agreement  with  these 
comments.  The  tolerances  for  short 
pieces  in  cut  style  beans  are  adjusted  in 
this  final  rule  to  be  more  in  line  with 
the  current  tolerances. 

USDA  agrees  with  the  comments 
suggesting  the  development  of  a  series 
of  illustrations  depicting  various  green 
bean  defects.  USDA  will  provide  for 
such  illustrations.  These  illustrations 
will  be  included  in  a  grading  manual. 

USDA  agrees  with  the  comments  that 
the  recommended  minimum  drained 
weights  for  No.  300  metal  containers 
should  be  approximately  90%  of  the 
recommended  minimum  drained 
weights  for  No.  303  metal  containers. 
The  recommended  minimum  drained 
weights  for  No.  300  metal  containers 


will  be  adjusted  accordingly  in  this  final 
rule. 

With  regard  to  NFPA's  request  for 
reductions  in  the  recommended 
minimum  drained  weights  for  various 
other  styles  and  container  sizes,  USDA 
is  denying  this  request  since  these 
changes  are  outside  the  scope  of  the 
proposed  rule.  USDA  will,  however, 
consider  these  proposed  changes  for 
future  revisions  based  on  supportive 
data  under  a  separate  petition. 

Further,  additional  miscellaneous 
changes  are  made  to  the  standards  in 
this  final  rule  for  clarity. 

Upon  review  of  all  background 
information  and  public  comments 
collected  during  the  rulemaking 
process,  USDA  determined  that  this 
final  rule  for  the  United  States 
Standards  for  Grades  of  Caimed  Green 
and  Canned  Wax  Beans  appearing  after 
this  preamble  should  be  published  in 
the  Federal  Register  and  become 
effective  30  days  after  publication. 

List  of  Subjects  in  7  CFR  Part  52 
Food  grades  and  standards.  Food 
labeling.  Frozen  foods.  Fruit  juices. 
Fruits.  Reporting  and  recordkeeping 
requirements.  Vegetables. 

For  the  reasons  set  forth  in  the 
preamble,  this  final  rule  amends  7  CFR 
part  52  as  follows: 

PART52-{AMENDED] 

1.  The  authority  for  part  52  continues 
to  read  as  follows: 

Authority:  7  U.S.C.  1622, 1624. 

2.  The  Subpeut — ^United  States 
Standards  for  Grades  of  Canned  Green 
Beans  and  Canned  Wax  Beans,  7  CFR 
52.441-52.453  (formerly  52.441- 
52.456),  is  revised  to  read  as  follows: 

Subpart— United  States  Standards  for 
Qradea  of  Canned  Green  Beane  and 
Canned  Wax  Beans 

Sec. 

52.441  Product  description. 

52.442  Styles. 

52.443  Definitions  of  terms. 

52.444  Recommended  fill  of  container. 

52.445  Reconunended  minimum  drained 
weights. 

52.446  Types. 

52.447  Sizes. 

52.448  Kinds  of  pack. 

52.449  Grades. 

52.450  Factors  of  quality. 

52.451  Allowances  for  defects. 

52.452  Sample  size. 

52.453  Quality  requirements  criteria. 

§52.441  Product  description. 

Canned  green  beans  and  canned  wax 
bbans  are  ^e  products  defined  in  the 
Food  and  Drug  Standard  of  Identity  for 
canned  green  Mans  and  canned  wax 
beans  (21  CFR  155.120).  For  the 
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purposes  of  these  standards  and  unless 
the  text  indicates  otherwise,  the  terms 
"canned  beans”  or  “beans”  referred  to 
in  this  text  mean  canned  green  beans  or 
canned  wax  beans. 

§52.442  StylM. 

(a)  Whole  means  canned  beans  that 
consist  of  whole  pods,  including  pods 
which  after  removal  of  either  or  Imth 
ends  are  not  less  than  44  mm  (1.75  in) 
in  length  or  transversely  cut  pods  not 
less  than  70  mm  (2.75  in)  in  length  and, 
except  for  “vertical  pack”  or 
“asparagus”  style,  are  not  arranged  in 
any  definite  position  in  the  container. 

(b)  Whole  vertical  pack  means  canned 
beans  that  are  “whole”  and  are  packed 
parallel  to  the  sides  of  the  container. 

(c)  Whole  asparagus  style  means 
canned  beans  that  are  “whole”  and 
consist  of  pods  that  are  cut  at  both  ends, 
are  of  substantially  equal  lengths,  and 
are  packed  parallel  to  the  sides  of  the 
container. 

(d)  Sliced  lengthwise,  Shoestring, 
Julienne,  or  French  style  means  canned 
beans  consisting  of  pods  that  are  sliced 
lengthwise. 

(e)  Cut  or  cuts  means  canned  beans 
consisting  of  pods  that  are  cut 
transversely  into  pieces  less  than  70  mm 
(2.75  in),  but  not  less  than  19  mm  (0.75 
in),  in  length,  and  may  contain  shorter 
end  pieces  which  result  from  cutting. 

(f)  Short  cut  or  short  cuts  means 
canned  beans  consisting  of  pieces  of 
pods  of  which  not  less  than  75  percent 
are  less  than  19  mm  (0.75  in)  in  length 
and  not  more  than  1  percent  are  more 
than  32  mm  (1.25  in)  in  length. 

(g)  Mixed  or  mixture  means  a  mixture 
of  two  or  more  of  the  following  styles 
of  canned  beans:  “whole;”  “sliced 
lengthwise;”  “cuts;”  or  “short  cuts”. 

§52.443  Definitions  of  terms. 

(a)  Acceptable  Quality  Level  (AQJL) 
means  the  maximum  percent  of 
defective  units  or  the  maximum  number 
of  defects  per  hundred  units  of  product 
that,  for  the  purpose  of  acceptance 
sampling,  can  be  considered  satisfactory 
as  a  process  averase. 

(bj  Blemish.  (1)  Minor  blemished 
means  any  imit  which  is  afiected  by 
scars,  palhologic£d  injury,  insect  injury 
or  other  means  in  which  the  aggregate 
area  afi^ted  exceeds  the  area  of  a  circle 
3  mm  (0.125  in)  in  diameter  or  the 
appearance  or  eating  quality  of  the  unit 
is  slightly  affected. 

(2)  Major  blemished  means  any  unit 
which  is  affected  or  damaged  by 
discoloration  or  any  other  means  to  the 
extent  that  the  appearance  or  eating 
quality  of  the  \mit  is  more  than  sli^tly 
wect^. 

(c)  Character.  (1)  Roimd  type— Green 
Beans. 


(1)  Good  character  ("A")  means  the 
pods  are  full  fleshed;  the  pods  are 
tender. 

(ii)  Reasonably  good  character  ("B") 
means  the  pods  are  reasonably  fl^ly; 
the  pods  are  tender. 

(iii)  Fairly  good  character  (“C”)  means 
the  pods  have  not  entirely  lost  their 
fleshy  structvue;  the  pods  are  fairly 
tender. 

(iv)  Poor  character  C’Sstd”)  means  the 
beans  fail  the  requirements  for  “fairly 
good  character.” 

(2)  Round  type — Wax  Beans. 

(i)  Good  character  ("A")  means  the 
pods  are  full  fleshed  and  may  show 
slight  breakdown  of  the  flesh  between 
se^  cavities;  the  pods  are  tender. 

(ii)  Reasonably  good  character  ("B") 
means  the  pods  are  reasonably  fleshy 
and  may  show  substantial  br^down  of 
the  flesh  between  the  seed  cavities;  the 
pods  are  reasonably  tender. 

(iii)  Fairly  good  aiaracter  (“C”)  means 
the  pods  may  show  total  breakdown  of 
the  flesh  between  the  seed  cavities  with 
no  definite  seed  pocket,  but  still  retain 
flesh  on  the  inside  pod  wall;  the  pods 
are  fairly  tender. 

(iv)  Poor  character  (“Sstd”)  means  the 
beans  fail  the  requirements  for  “fairly 
good  character.” 

(3)  Romano  or  Italian  type. 

(i)  Good  character  (“A")  means  the 
pods  have  a  full  inner  membrane, 
typical  of  the  variety  and  are  tender. 

(ii)  Reasonably  good  character  ("B") 
means  the  pods  have  a  reasonably  well 
developed  inner  membrane  and  are 
reasonably  tender. 

(iii)  Fairly  good  character  ("C")  means 
the  pods  may  lack  an  inner  membrane; 
the  pods  are  fairly  tender. 

(iv)  Poor  character  ("Sstd")  means  the 
bews  fail  the  requirements  for  “fairly 
good  character.” 

(d)  Color  defective  means  any  unit 
that  varies  markedly  from  the  color  that 
is  normally  expected  for  the  variety  and 
grade. 

(e)  Defect  means  any  nonconformance 
of  a  unit(s)  of  product  from  a  specified 
reqxiirement  of  a  single  quality 
characteristic. 

(f)  Extraneous  vegetable  material 
(E\^)  means  any  harmless  vegetable 
material  (other  than  the  bean  j^s) 
including,  but  not  limited  to,  stalk,  vine 
material,  stem  material  attached  to  vine, 
leaves  of  the  bean  plant,  and  leaves  or 
portions  of  other  harmless  plants. 

(g)  Flavor  and  odor.  Good  flavor  and 
odor  means  the  product  has  a  good 
characteristic  flavor  and  odor  and  is  free 
firom  objectionable  flavors  and  odors. 

(h)  FiW. 

(1)  Edible  fiber  means  fiber  developed 
in  the  wall  of  the  bean  pod  that  is 
noticeable  up<m  chewing,  but  may  be 


consumed  with  the  rest  of  the  bean 
material  without  objection. 

(2)  Inedible  fiber  means  fiber 
developed  in  the  wall  of  the  bean  pod 
that  is  objectionable  upon  chewing  and 
tends  to  separate  from  the  rest  of  the 
bean  material. 

(i)  Mechanical  damage  means  any 
unit  that  is  broken  or  split  into  two 
parts,  (equal  1  defect)  or  has  ragged 
edges  that  are  greater  than  Vis  inch,  or 
is  crushed  or  is  damaged  by  mechanical 
means  to  such  an  extent  that  the 
appearance  is  seriously  affected. 

(j)  Sing/e  sample  unit  means  the 
amount  of  product  specified  (1200 
grams  for  ^nch  style  and  400  units  for 
dl  other  styles)  to  be  used  for  imoffidal 
inspection.  It  may  be: 

(1)  The  entire  contents  of  a  container; 

(2)  A  portion  of  the  contents  of  a 
container;  or 

(3)  A  combination  of  the  contents  of 
two  or  more  containers. 

(k)  Short  piece  means  any  \mit  in  cut 
style,  mixed  style  or  short  cut  style  that 
is  less  than  13  mm  (0.50  in)  in  length, 
and  any  imit  in  whole  stvle  that  is  less 
than  32  mm  (1.25  in)  in  length, 
measured  along  the  longest  dimension 
parallel  to  the  bean  suture  line. 

(l)  Sloughing  means  the  separation  of 
the  outer  surface  layer  of  tissue  from  the 
pod. 

(m)  Small  pieces  and  odd  cuts,  in 
french  style,  mean  pieces  of  pod  less 
than  13  mm  (0.50  in)  in  length  or  pieces 
of  pod  not  conforming  to  the  normal 
appearance  of  a  sliced  lengthwise  bean 
imit. 

(n)  Stem  means  any  part  or  portion 
Goose  or  attached)  of  the  hard  or  tough 
fibrous  material  that  attaches  the  bean 
pod  to  the  vine  and  is  objectionable 
upon  eating. 

(o)  Tolerance  means  the  percentage  of 
defective  imits  allowed  for  each  qu^ty 
^ctor. 

(p)  Tough  strings  mean  strings  or 
pieces  of  strings,  removed  from  the 
cooked  bean  p^,  that  will  support  a 
227  g  (V^  lb)  wei^t  for  not  less  than  five 
(5)  seconds. 

(q)  Unit  means  a  bean  pod  or  any 
in^vidual  portion  thereof. 

§52.444  Recommended  fin  of  container. 

The  recommended  fill  of  container  is 
not  incorporated  in  the  grades  of  the 
finished  product  since  fill  of  container, 
as  such,  is  not  a  foctor  of  quality  for  the 
purposes  of  these  grades.  It  is 
recommended  that  each  container  of 
canned  beans  be  filled  with  beans  as  full 
as  practicable  without  impairment  of 
quality  and  that  the  product  and 
packing  medium  occupy  not  less  than 
90  percent  of  the  total  capacity  of  the 
container. 
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§52.445  Recommended  minimum  drained 
wreighte. 

(a)  The  drained  weight 
recommendations  in  Tables  No.  I  and  la 
of  this  section  are  not  incorporated  in 
the  grades  of  the  finished  product  since 
drained  weight,  as  such,  is  not  a  factor 
of  quality  for  the  purposes  of  these 
grades. 

(b)  The  drained  weight  of  beans  is 
determined  by  emptying  the  contents  of 
the  container  upon  a  United  States 
Standard  No.  8  circular  sieve  of  proper 
diameter  containing  8  meshes  to  the 
inch  (0.0937-inch  ±3%,  square 
openings)  so  as  to  distribute  the  product 
evenly,  inclining  the  sieve  slightly  to 
facilitate  drainage,  and  allowing  to  drain 


for  2  minutes.  A  sieve  8  inches  in 
diameter  is  used  for  No.  2Vt  size  cans 
(401x411)  and  smaller  sizes,  and  a  sieve 
12  inches  in  diameter  is  used  for 
containers  larger  than  the  No.  IVz  size 
can. 

(c)  Compliance  with  the 
recommended  minimum  drained 
wei^ts  for  canned  beans  in  Table  I  and 
Table  la  of  this  section  is  determined  by 
averaging  the  drained  weights  faom  all 
of  the  containers- in  the  sample  which  is 
representative  of  a  specific  lot  and  such 
lot  is  considered  as  meeting  the 
recommendations  if  the  following 
criteria  are  met: 

(1)  The  average  of  the  drained  weights 
from  all  of  the  containers  in  the  sample 


meets  the  recommended  minimum 
drained  weight  for  the  applicable  style. 

(2)  The  drained  weights  from  the 
containers  which  do  not  meet  the 
recommended  minimum  drained  weight 
are  not  more  than: 

(i)  19.9  g  (0.7  oz)  lower  than  the 
recommended  minimum  average  for  No. 
3  cylinder  can  size  and  smaller. 

(ii)  56.7  g  (2.0  oz)  lower  than  the 
recommended  minimum  average  for  No. 
10  cans. 

(3)  The  number  of  containers  in  the 
sample  which  do  not  meet  the 
requirements  of  paragraph  (c)(2)  of  this 
section  does  not  exceed  the  acceptance 
nxunbers  prescribed  for  the  sample  size 
as  outlined  in  7  CFR  52.1  through  52.83. 


Table  I.— Recommended  Minimum  Drained  Weights  for  Canned  Green  Beans  and  Wax  Beans 

(Ounces— English  (Avoirdupois  Systwn)] 


Container  size  or  designation 

Whole 

Whole  verti¬ 
cal  pack 
and  whole 
asparagus 
style 

Shortcuts 
and  cuts 
less  than 
VA  Inches 

Cuts— 1  Vi 
Inches  and 
longer 

Mixed-cuts 
and  short 
cuts 

SHced 
leng^wise 
or  French 
style 

S  07  tail . . . 

4.0 

4.6 

4.5 

4.1 

mmi 

3.9 

6  oz.  glass  . . . 

3.9 

4.5 

4.4 

4.0 

4.0 

Nn  1  (pimic)  . 

5.6 

6.1 

6.0 

5.7 

6.0 

5.7 

No.  300  _ _ !. . . . . . . . . . 

7.2 

8.6 

6.3 

7.8 

8.3 

7.4 

No  300  glass . 

8.2 

9.2 

8.5 

8.2 

6.5 

8.2 

No.  1  tail” . . 

8.5 

9.5 

9.2 

6.7 

92 

8.7 

No  .  ana . 

8.0 

9.5 

9.2 

8.7 

9.2 

8.25 

No.  303  glass  . 

9.0 

10.0 

9.7 

92 

9.7 

9.2 

No.  9  .  ' . 

10.5 

11.9 

11.2 

11.0 

11.2 

11.0 

16.0 

17.0 

16.4 

16.2 

16.4 

16.2 

No.  glass  . 

15.8 

16.8 

16.2 

16.0 

16.2 

16.0 

No.  3  cylinder . . . . 

26.6 

N/A 

27J 

27.0 

27.3 

27.0 

No.  10' . .  , 

57.5 

N/A 

63.0 

60.0 

63.0 

59.0 

Table  Ia.— Recommended  Minimum  Drained  Weights  for  Canned  Green  Beans  and  Wax  Beans 


(Grams— Metric  (Systeme  International)] 


Container  size  or  designation 

Whole 

Whole  verti¬ 
cal  pack 
and  whole 
asparagus 
style 

Shortcuts 
and  cuts 
less  than 
IVi  Inches 

Cut»-1Vi 
Inches  and 
longer 

Mixed-cuts 
and  short 
cuts 

Sliced 
lengthwise 
or  French 
8^ 

8  OZ.  tafl  . . 

113.4 

130.4 

127.6 

1162 

127.6 

110.6 

8  oz.  glass  . . . . 

110.6 

127.6 

124.7 

113.4 

124.7 

113.4 

No.  1  (picnic) . . . 

158.8 

172.9 

170.1 

161.6 

170.1 

161.6 

No.  300 . . . . 

204.1 

243.8 

235.3 

221.1 

235.3 

209.8 

No.  300  glass . . . 

232.5 

260.8 

241.0 

232.5 

241.0 

232.5 

No.  1  taH . . 

241.0 

269.3 

260.8 

246.6 

260.6 

246.6 

No.  303 . . . . . 

2262 

269.3 

260.8 

246.6 

260.8 

2332 

No.  303  glass . . 

2552 

283.5 

275.0 

260.0 

275.0 

260.8 

No.  2 . . . 

297.7 

337.4 

317.5 

311.9 

317.5 

311.9 

No.  2Vi . . . . . 

453.6 

482.0 

464.9 

459.3 

464.9 

459.3 

No.  2Vi  glass . . . . . . 

447.9 

476.3 

4592 

453.6 

459.3 

453.6 

No.  3  cylinder . . . . 

745.1 

N/A 

774.0 

765.5 

774.0 

765.5 

’0 . . . . . . . 

1630.1 

N/A 

1786.1 

1701.0 

1786.1 

1672.7 

§52.446  Types. 

The  type  of  canned  beans  is  not 
incorporated  in  the  grades  of  finished 
product,  since  it  is  not  a  factor  of 
Quality.  The  types  of  canned  beans  are 
described  as  “round  type”  and 
“Romano  or  Italian  type.” 

(a)  Bound  type  means  canned  beans 
having  a  wid^  not  greater  than  IV^ 
times  the  thickness  of  the  beans. 


(b)  Bomano  or  Italian  type  means 
canned  beans  having  a  width  greater 
than  IV^  times  the  thickness  of  the 
beans. 

§52.447  Sizes. 

The  size  of  canned  beans  is  not  a 
factor  of  quality  for  the  purposes  of 
these  grades,  llie  size  of  a  whole,  cut, 
or  short  cut  bean  is  determined  by 


measuring  the  thickness  at  the  shorter 
diameter  of  the  bean  transversely  to  the 
long  axis  at  the  thickest  portion  of  the 
pod.  The  designations  of  the  various 
sizes  of  roiind  type  and  flat  type 
(Romano  or  Italian)  beans  are  shown  in 
Tables  II  and  Ila  below. 


Federal  Register  /  Vol.  58,  No.  9  /  Thursday,  January  14,  1993  /  Rules  and  Regulations 


4299 


Table  II.— Sizes  of  Round  Type  Beans 


Number  designations 

Word  designation 

Thickness  In  144  Inch 

Thickness  In  mWImeters 

Whole 

Cut  or  short 

Size  1  . 

Tkiy  . 

Smal  . 

Size  2 . . 

SmaN . 

.^meH  . 

14W  txit  less  than 

Size  3 . 

MArilum  . . 

.^inali  . 

Size  4 . 

Medium  large . . . 

Medium . 

91  hut  lese  then  94  .  , 

Size  5 . 

Large  . 

Size  6 . 

Eirtra  large  . 

Extra  laige  . 

27  or  more  . 

10.7  or  more. 

Table  IIa.— Sizes  of  Romano  or  Italian  Type  Beans 


Number  designations 

Word  designation 

Thickness  In  144  Inch 

1 - - - 

Thickness  In  millimeters 

Whole 

Cut  or  Short 

Size  2 . . . 

Small . 

Small  . 

Leaa  than  14W  . . 

Less  than  5.8. 

9.8  but  less  than  7.3. 

7.3  but  less  than  8.3. 

8.3  but  less  than  9.5. 

9.5  or  nwre. 

Size  3 . 

Medium . 

Medium  . 

14W  hut  leaa  than  IR'A  . 

Merthim  large  . 

MetSiim  large  . 

Sl7e  R  . 

large  . 

targe  . 

Size  6 . 

Extra  large  . 

Extra  large  . 

§52.448  Kinds  of  pack. 

The  kind  of  pack  of  canned  beans  is 
not  incorporated  in  the  grades  of 
finished  product,  since  it  is  not  a  factor 
of  quality.  The  kinds  of  pack  of  canned 
beans  are  described  as  “regular  pack” 
and  “special  pack.” 

(a)  Regular  pack  means  canned  beans 
that  are  packed  containing  single 
varietal  characteristics. 

(b)  Special  pack  means  canned  beans 
that  are  intentionally  packed  containing 
two  or  more  varietal  characteristics 
(such  as  a  mixture  of  green  and  wax 
beans). 

§52.449  Grades. 

(a)  U.S.  Grade  A  is  the  quality  of 
canned  green  and  canned  wax  beans 
that: 

(1)  Meets  the  following  prerequisites 
in  which  the  beans: 

(1)  Have  similar  varietal 
characteristics  (except  “special  packs”); 

(ii)  Have  a  good  flavor  and  odor; 

(iii)  Have  a  good  appearance; 

(iv)  Are  not  materially  affected  by 
sloughing; 

(v)  Are  practically  free  from  small 
pieces  (units  less  than  13  mm  (0.50  in) 
in  length]  and  odd  cut  units  (units  not 
representative  of  the  intended  shape  of 
cut)  for  the  style  of  “sliced  lengthwise.” 

(2)  Is  within  the  limits  for  defects  as 
specified  in  Tables  lUa,  IVa,  Va,  Via,  or 
Vila  in  §  52.451  as  applicable  for  the 
style. 


(b)  U.S.  Grade  B  is  the  quality  of 
canned  green  beans  and  canned  wax 
beans  that: 

(1)  Meets  the  following  prerequisites 
in  which  the  beans: 

(1)  Have  similar  varietal 
characteristics  (except  “special  packs”); 

(ii)  Have  a  good  flavor  and  odor; 

(iii)  Have  a  reasonably  good 
appearance; 

(iv)  Are  not  materially  affected  by 
sloughing; 

(vj  Are  reasonably  firee  from  small 
pieces  [units  less  than  13  mm  (0.50  in) 
in  length]  and  odd  cut  units  (units  not 
representative  of  the  intended  shape  of 
cut)  for  the  style  of  “sliced  lengthwise.” 

(2)  Is  within  the  limits  for  defects  as 
specified  in  Tables  Ilia,  IVa,  Va,  Via,  or 
Vila  in  §  52.451  as  applicable  for  the 
style. 

(c)  U.S.  Grade  C  is  the  quality  of 
canned  green  beans  and  canned  wax 
beans  that: 

(1)  Meets  the  following  prerequisites 
in  which  the  beans: 

(1)  Have  similar  varietal 
characteristics  (except  “special  packs”); 

(ii)  Have  a  good  flavor  and  odor; 

(iii)  Have  a  reasonably  good 
appearance; 

(iv)  Are  not  seriously  affected  by 
slou^ing. 

(2)  Is  within  the  limits  for  defects  as 
specified  in  Tables  Ilia,  IVa,  Va,  Via,  or 
Vila  in  §  52.451  as  applicable  for  the 
style. 


(d)  Substandard  is  the  quality  of 
canned  green  beans  and  canned  wax 
beans  that  fail  the  requirements  of  U.S. 
Grade  C. 

§  52.450  Factors  of  quality. 

The  grade  of  canned  green  and 
canned  wax  beans  is  based  on 
requirements  for  the  following  quality 
factors: 

(a)  Varietal  characteristics  (except 
“special  packs”); 

(b)  Flavor  and  odor; 

(c)  Sloughing; 

(d)  Small  pieces  and  odd  cuts  (sliced 
lengthwise  style  only); 

(e)  Appearance; 

(f)  Extraneous  vegetable  material 
(EVM); 

(g)  Stems; 

(h)  Major  blemished; 

(i)  Total  blemished  (includes  major 
blemished  and  minor  blemished); 

(j)  Mechanical  damage; 

(k)  Short  pieces  (except  sliced 
lengthwise  style); 

(l)  Color; 

(m)  Character; 

(n)  Tough  strings; 

(o)  Inedible  fiber; 

(p)  Edible  fiber. 

§  52.451  Allowances  for  defects. 


Table  III.— Acceptable  Quauty  Levels  (AQL’s)  and  Tolerances  for  Whole  Style  Canned  Green  Beans  and 

Wax  Beans 


Quality  factor 

Grade  A 

Grade  B 

Grade  C 

AQL 

Tolerance 

AQL 

Tolerance 

AQL 

Tolerance 

EVM . 

0.40 

1.00 

0.65 

1.25 

2.50 

3.75 

Sterna  .  . 

1.50 

2.50 

2.50 

3.75 

4.00 

5.50 

Blemished-major . . . 

0.65 

1.25 

1.50 

2.50 

2.50 

3.75 

4300 
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Table  III.— Acceptable  Quality  Levels  (AQL’s)  and  Tolerances  for  Whole  Style  Canned  Green  Beans  and 

Wax  Beans— Continued 


Quality  factor 

Grade  A 

Grades 

GradeC 

AQL 

Tolerance 

AQL 

Tolerance 

AQL 

Tolerance 

1.50 

2.50 

2.50 

3.75 

6.50 

8.50 

4.00 

5.50 

6.50 

8.50 

8.50 

10.75 

20.00 

23.25 

N/A 

N/A 

N/A 

N/A 

1.00 

1.75 

2.50 

3.75 

8.50 

ia75 

4.00 

5.50 

8.50 

10.75 

15.00 

17.75 

8.50 

10.75 

H/fk 

N/A 

HIA 

N/A 

1.00 

1.75 

8.50 

10.75 

N/A 

N/A 

0.40 

1.00 

1.00 

1.75 

8.50 

10.75 

fihor  . 

1.00 

1.75 

4.00 

5.50 

8.50 

10.75 

Ine(li>le  fiber . . . — . - . 

0.04 

0.10 

1.00 

1.75 

4.00 

5.50 

Table  HIa.— acceptance  Numbers  for  Whole  Style  Canned  Green  beans  and  Wax  Beans 


Units  of  product 

Grade  A 

Grades 

GradeC 

1200 

2400 

5200 

8400 

11600 

1200 

2400 

5200 

8400 

11600 

1200 

2400 

5200 

8400 

)  11600 

Extraneous  vegetable  material  .. 

■9 

15 

28 

43 

57 

12 

22 

43 

67 

89 

39 

73 

149 

234 

318 

Stems . 

46 

92 

144 

195 

39 

73 

149 

234 

316 

59 

112 

232 

366 

499 

Mafor  blemishes . . . 

22 

43 

67 

89 

25 

46 

92 

144 

195 

39 

73 

149 

234 

318 

Total  blemishes  (major^mlrxK)  .. 

25 

46 

92 

144 

195 

39 

73 

149 

234 

318 

92 

178 

368 

584 

769 

Mechanical  damage  ...  _ 

59 

112 

232 

366 

499 

92 

176 

366 

584 

799 

227 

476 

758 

1037 

Short  pieces - 

262 

512 

1087 

1740 

2391 

(’) 

0) 

(’) 

(’) 

D 

(’) 

(') 

D 

(’> 

Tough  strings . . . 

18 

32 

64 

99 

134 

39 

73 

149 

234 

318 

227 

476 

756 

1037 

Edibie  fiber _ _ _ 

18 

32 

64 

99 

134 

39 

73 

149 

234 

316 

227 

478 

758 

1037 

Inedtile  fiber . . . . 

1 

2 

4 

6 

8 

18 

32 

64 

99 

134 

59 

112 

232 

366 

499 

Color  defectives  _ _ 

59 

112 

232 

366 

499 

118 

227 

476 

758 

1037 

200 

388 

822 

1314 

1803 

"B"  character  _ 

118 

227 

476 

758 

1037 

(’) 

O 

(’) 

V) 

0) 

(’) 

0 

D 

0) 

V) 

“C"  character _ _ _ 

18 

32 

64 

99 

134 

118 

227 

478 

758 

1037 

(’) 

(’) 

(’) 

(’) 

V) 

“Sstd”  character  _ _ — 

8 

15 

28 

43 

57 

18 

32 

64 

99 

134 

118 

227 

476 

758 

1037 

'No  link. 


Table  IV.— Acceptable  Quality  Levels  (AQL’s)  and  Tolerances  for  Cut  Style  Canned  Green  Beans  and  Wax 

Beans 


Quality  factor 

Grade  A 

Grade  B 

GradeC 

_ 

AQL 

Tolerance 

AQL 

Tolerance 

AQL 

Tolerance 

0.40 

1.00 

0.65 

1.25 

1.50 

2.50 

Stems . . . .  ..  ___.  ..._ 

1.50 

2.50 

2.50 

3.75 

4.00 

5.50 

0.65 

1.25 

1.50 

2.50 

2.50 

3.75 

Blemished — total  . . . . , . 

1.50 

2.50 

2.50 

3.75 

6.50 

8.50 

Mechanical  damage . . . . . 

2.50 

3.75 

4.00 

5.50 

8.50 

10.75 

Short  pieces . . . . . . . . . . . 

6.50 

8.50 

10.00 

12.50 

15.00 

18.25 

Tough  strings  . . . . . 

1.00 

1.75 

2.50 

3.75 

6.50 

8.50 

4.00 

5.50 

8.50 

10.75 

15.00 

17.75 

Cherscter — "8"  . .  . . . 

6.50 

1075 

N/A 

N/A 

N/A 

N/A 

Characier — , , . . . . . . . 

1.00 

1.75 

8.50 

10.75 

N/A 

N/A 

Character-sstd  , . , , . . . - . . . .  .  .  . . . 

0.40 

1.00 

1.00 

1.75 

8.50 

10.75 

FnihlAtihAr  . . 

1.00 

1.75 

2.50 

3.75 

.6.50 

8.50 

Inecfible  fiber  _ _  ..„ 

0.04 

0.125 

0.65 

1.25 

2.50 

3.75 

Table  IVa.— Acceptance  Numbers  for  Cut  Style  Canned  Green  Beans  and  Wax  Beans 


Units  of  product 

Grade  A 

Grade  B 

GradeC 

1200 

2400 

5200 

8400 

11600 

1200 

2400 

5200 

6400 

11600 

1200 

2400 

5200 

8400 

_ 

11800 

Extraneous  vegetable  material 

8 

15 

28 

43 

57 

12 

22 

43 

67 

89 

25 

46 

92 

195 

Stems . 

25 

46 

92 

144 

195 

39 

73 

149 

234 

318 

59 

112 

232 

499 

Major  blemishas _ 

12 

22 

43 

67 

69 

25 

46 

92 

144 

195 

39 

73 

149 

318 

Total  blemishes  (major^minor)  .. 

25 

46 

92 

144 

195 

39 

73 

149 

234 

318 

92 

176 

366 

799 

Mechanical  dam^ . 

39 

73 

149 

234 

318 

59 

112 

232 

366 

499 

118 

227 

476 

758 

1037 

Short  pieces - 

92 

176 

368 

584 

799 

136 

265 

557 

'  887 

1218 

200 

388 

622 

1314 

1803 

Tough  strings . . 

16 

32 

64 

99 

134 

39 

73 

149 

234 

318 

92 

176 

366 

584 

799 

Etfible  fiber _  _ 

18 

32 

64 

99 

134 

39 

73 

149 

234 

316 

92 

176 

368 

584 

780 

Inedtile  fiber  _ _ _ _ _ 

1 

2 

4 

6 

6 

12 

22 

43 

67 

89 

39 

73 

149 

234 

318 

Colot  detectives _  _ 

56 

112 

232 

366 

499 

227 

476 

758 

1037 

200 

386 

822 

1314 

1803 

*3"  character . . 

227 

476 

758 

1037 

V) 

(’) 

(’) 

(’) 

(’) 

n 

(’) 

0) 

u  cnaracier . . . 

32 

64 

99 

134 

227 

476 

758 

1037 

C) 

n 

C) 

(’) 

“Saar  character _ _ 

15 

28 

43 

57 

32 

64 

99 

134 

227 

476 

756 

1037 
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Table  V.— Acceptable  Quality  Levels  (AQL’s)  and  Tolerances  for  Short  Cut  Style  Canned  Green  Beans 

AND  Wax  Beans 


Quality  (actor 

Grade  A 

Grades 

GradeC 

AQL 

Tolerance 

AQL 

Tolerance 

AQL 

Tolerance 

EVM . . 

0.15 

0.50 

0.40 

1.00 

0.65 

1.25 

Stems . 

0.65 

1.25 

1.00 

1.75 

1.50 

2.50 

Blemished-major . 

0.65 

1.25 

1.50 

2.50 

2.50 

3.75 

Blemished-total . 

1.50 

2.50 

2.50 

3.75 

6.50 

8.50 

Mechanical  damage . 

12.50 

15.25 

15.00 

17.75 

20.00 

23.25 

Short  pieces . 

12.50 

15.25 

15.00 

17.75 

20.00 

23.25 

Tough  strings  . 

1.00 

1.75 

2.50 

3.75 

2.50 

a75 

Color  defectives  . . 

4.00 

5.50 

8.50 

10.75 

15.00 

17.75 

Character-"B" . 

8.50 

10.75 

N/A 

N/A 

N/A 

N/A 

Character-“C" . . . 

1.00 

1.75 

8.50 

10.75 

N/A 

N/A 

Character-sstd . 

0.40 

1.00 

1.00 

1.75 

8.50 

10.75 

Edible  fiber . 

1.00 

1.75 

2.50 

3.75 

6.50 

a50 

Inedtole  fiber . 

0.04 

0.10 

0.65 

1.25 

2.50 

3.75 

Table  Va.— Acceptance  Numbers  for  Short  Cut  Style  Canned  Green  Beans  and  Wax  Beans 


Units  of  product 

Grade  A 

Grade  B 

GradeC 

1200 

2400 

5200 

8400 

11600 

1200 

2400 

5200 

8400 

11600 

1200 

2400 

5200 

8400 

11600 

Extraneous  vegetable  material  .. 

4 

7 

12 

18 

24 

8 

15 

28 

43 

57 

12 

22 

43 

67 

69 

Stems . 

12 

22 

43 

67 

89 

18 

32 

64 

99 

134 

25 

46 

92 

144 

195 

Major  blemishes . 

12 

22 

43 

67 

89 

25 

92 

144 

195 

39 

73 

149 

234 

318 

Total  blemishes  (major-t-minor)  .. 

25 

46 

92 

144 

195 

149 

234 

318 

92 

176 

368 

584 

799 

Mechanical  dant^ . 

169 

326 

689 

1100 

1508 

822 

1314 

1803 

262 

512 

1087 

2391 

Short  pieces . 

169 

326 

689 

1100 

1508 

1314 

262 

512 

1087 

2391 

Tough  strings . 

18 

32 

64 

99 

134 

39 

73 

149 

234 

318 

39 

73 

149 

234 

318 

Edible  fiber . 

18 

32 

64 

99 

134 

39 

73 

149 

234 

318 

92 

176 

368 

584 

799 

Inedible  fiber . 

1 

2 

4 

6 

8 

12 

22 

43 

67 

89 

39 

73 

149 

234 

318 

Color  defectives . 

59 

112 

232 

366 

499 

118 

227 

476 

758 

200 

388 

1314 

1803 

“B"  character . 

118 

227 

476 

758 

1037 

(’) 

(’) 

(’) 

(’) 

0) 

0) 

(’) 

D 

(’) 

“C"  character . 

18 

32 

64 

99 

134 

118 

227 

476 

758 

■nsi 

V) 

D 

D 

0) 

“Sstd"  character . . . 

8 

15 

28 

43 

57 

18 

32 

64 

99 

134 

118 

476 

758 

1037 

'  Nolknll. 


Table  VI.— Acceptable  Quality  Levels  (AQL's)  and  Tolerances  for  Mixed  Cut  Style  Canned  Green  Beans 

AND  Wax  Beans 


Quality  (actor 

AQL 

Tolerance 

AQL 

Toletarice 

AQL 

Tolerance 

FVM . 

0.40 

1.00 

0.65 

1.25 

1.00 

1.75 

. 

^25 

1.00 

1.75 

2.50 

3.75 

Blemished — major . 

0.65 

1.25 

1.50 

2.50 

2.50 

3.75 

RiAmishAd — total  , . 

1.50 

2.50 

2.50 

3.75 

6.50 

8.50 

12.50 

15.00 

15.00 

17.75 

20.00 

23.25 

12.50 

15.00 

15.00 

17.75 

20.00 

23.25 

Tniigh  Strings  . 

1.00 

1.75 

2.50 

175 

5.00 

6.75 

4.00 

5.50 

8.50 

10.75 

15.00 

17.75 

Character — “B"  . . . . . . . . 

8.50 

10.75 

N/A 

N/A 

N/A 

N/A 

rihsier^Ar — “(?"  .  . 

1.00 

1.75 

8.50 

10.75 

N/A 

N/A 

Chamnler — aa*d  . . 

0.40 

1.00 

1.00 

1.75 

8.50 

10.75 

Edible  fiber . . . . . . . . . - . . 

1.00 

1.75 

2.50 

3.75 

6.50 

&50 

Inedlsle  fiber . 

0.04 

0.10 

0.65 

1.25 

2.50 

175 

Table  VIa.— Acceptance  Numbers  for  Mixed  Cut  Style  Canned  Green  Beans  and  Wax  Beans 


Units  at  product 

Grade  A 

Grade  B 

GradeC 

1200 

2400 

5200 

8400 

11800 

1200 

2400 

5200 

8400 

11600 

1200 

2400 

5200 

8400 

11600 

Extraneous  vegetable  material  .. 

8 

15 

28 

43 

57 

12 

22 

43 

67 

89 

18 

32 

64 

99 

134 

Stems . 

25 

46 

92 

144 

195 

39 

73 

149 

234 

318 

39 

73 

149 

234 

318 

Major  blemishes . 

12 

22 

43 

67 

89 

25 

46 

92 

144 

195 

39 

73 

149 

234 

318 

Total  blemishes  (major-HDlnor)  .. 

25 

46 

92 

144 

195 

39 

73 

149 

234 

318 

92 

176 

368 

584 

799 

Mechanical  dam^ . 

169 

326 

689 

1100 

1508 

200 

388 

822 

1314 

1803 

262 

512 

1087 

1740 

2391 

Short  pieces . 

169 

326 

689 

1100 

1508 

200 

388 

822 

1314 

1803 

262 

512 

1087 

1740 

2391 

Tough  strings 

18 

32 

64 

99 

134 

39 

73 

149 

234 

318 

73 

138 

286 

453 

619 

Edible  fiber . 

18 

32 

64 

99 

134 

39 

73 

149 

234 

318 

92 

178 

368 

584 

799 

Inedble  fiber  . . . 

1 

2 

4 

6 

8 

12 

22 

43 

67 

89 

39 

73 

149 

234 

318 

Color  defectives . . 

59 

112 

232 

366 

499 

118 

227 

476 

758 

1037 

200 

388 

822 

1314 

1803 

“8“  character  . 

118 

227 

476 

758 

1037 

(’) 

0) 

0) 

(’) 

D 

V) 

V) 

0) 

(’) 

D 

4302 
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Table  VU.— Acceptance  Numbers  for  Mixed  Cut  Style  Canned  Qrebi  Beans  and  Wax  Beans— Continued 


UnRs  of  product 

Grade  A 

Grade  B 

Grade  C 

1200 

2400 

5200 

8400 

11600 

1200 

2400 

5200 

8400 

11600 

1200 

2400 

5200 

8400 

11600 

*C”  chsiactar 

18 

32 

64 

99 

134 

118 

227 

476 

758 

1037 

0) 

P) 

V) 

O 

P) 

“SiW"  character . . - . . . 

8 

15 

28 

43 

57 

18 

32 

64 

99 

134 

118 

227 

476 

758 

1037 

*  Nolkntt. 


Table  VII.— Acceptable  Quality  Levels  (AQL’s)  and  Tolerances  for  French  Style  Canned  Green  Beans  and 

Wax  Beans 


Quality  (actor 

Grade  A 

Grade  B 

Grade  C 

AQL 

Toleiance 

AQL 

Tolerance 

AQL 

Tolerance 

evm  . . . - .  - . . 

040 

1.00 

0.65 

1.25 

2.50 

3.75 

150 

2.50 

2.50 

375 

4.00 

5.50 

055 

1.25 

1.50 

2.50 

2.50 

375 

1  1  f-*-  -  -*  anSnl 

1.50 

2.50 

2.50 

3.75 

8.50 

10.75 

1.50 

250 

4.00 

550 

6.50 

10.75 

4.00 

5.50 

8.50 

10.75 

15.00 

17.75 

Character—*^’' _ _ _ - . . . 

40.00 

44.40 

H/A 

WA 

HfA 

WA 

5.00 

6.75 

20.00 

23.75 

N/A 

N/A 

1.00 

1.75 

4.00 

5.50 

10.00 

12.50 

Edtile  (t)er _ _ _ _ _ 

1.00 

1.75 

4.00 

&50 

850 

1375 

btedlble  fiber  . . . . . , . . . . . 

0.04 

0.10 

1.00 

1.75 

4.00 

350 

Table  Vila.— Acceptance  Numbers  for  Frbich  Style  Canned  Green  Beans  and  Wax  Beans 


Grams  ol  product 

Grade  A 

GradeB 

GradeC 

3600 

7200 

15600 

25200 

34800 

3600 

7200 

15600 

25200 

34800 

3600 

7200 

15600 

25200 

34800 

Extraneous  vegetable  material 
(number  of  places)  .«  . 

8 

15 

28 

43 

57 

12 

22 

43 

67 

89 

39 

73 

149 

234 

318 

Stems  (number  of  stems) _ 

25 

46 

92 

144 

195 

39 

73 

149 

234 

318 

59 

112 

232 

366 

499 

Major  blemisbes  (grams)  . 

36 

66 

129 

201 

267 

75 

138 

276 

432 

585 

117 

219 

447 

702 

954 

Total  blemishes=ma|-fmin 

(grams) . . 

75 

138 

276 

432 

585 

177 

219 

447 

702 

954 

354 

681 

1428 

2274 

3111 

Tough  Strings  (number  of 
strings) . 

25 

46 

92 

144 

195 

59 

112 

232 

«^DO 

499 

118 

227 

476 

758 

1037 

Ecfible  Ftmr  (number  of  pieces) 

18 

32 

64 

99 

134 

59 

112 

232 

386 

489 

116 

227 

478 

758 

1037 

InecNble  Fiber  (number  of 
pieces) . 

1 

2 

4 

6 

8 

18 

32 

64 

99 

134 

59 

112 

232 

366 

499 

Color  Defecfives  (grams) _ 

177 

336 

696 

1096 

1497 

354 

681 

1428 

2274 

3111 

600 

1164 

2466 

3942 

5409 

“B"  Character  (grwns) - - - 

1521 

2997 

6414 

10299 

14178 

P) 

P) 

P) 

P) 

P) 

P) 

P) 

P) 

P) 

P) 

P) 

"C  Character  (gram^ _ 

219 

414 

656 

1369 

1857 

786 

1537 

3261 

5220 

7173 

P) 

P) 

P) 

P) 

“SsKT  Character  (grams) 

54 

96 

192 

297 

402 

177 

336 

696 

1098 

1497 

414 

795 

1671 

2661 

'NotoHL 


152.452  Sample  size. 

The  sample  size  used  to  determine 
whether  the  requirements  of  these 
standards  are  met  shall  be  as  specified 
in  the  sampling  plans  and  procedxires  in 
the  “Regulations  Governing  Inspection 
and  Certification  of  Processed  Fruits 
and  Vegetables,  Processed  Products 
Thereof,  and  Certain  Other  Processed 
Food  Products’*  (7  CFR  52.1  through 
52.83). 

f52j453  Quality  requkamanta  criteria. 

(a)  Lot  Inspection.  A  lot  of  canned 
beans  is  considered  as  meeting  the 
requirements  for  quality  if: 

(1)  The  prerequisite  requirements 
specified  in  §  52.449  are  met;  and 

(2)  Ntme  of  the  allowances  for  the 
individual  quality  factors  8p>ecified  in 
Table  ma,  IVa,  Va,  Via,  or  Vila  in 

$  52.451  as  applicable  for  the  style,  are 
exceeded. 


(b)  Sing/e  sample  unit.  Each  unofficial 
sample  unit  submitted  for  quality 
evaluation  will  be  treated  individually 
and  is  considered  as  meeting  the 
requirements  for  quality  if: 

(1)  The  prerequisites  requirements 
specified  in  §  52.449  are  met;  and 

(2)  The  Acceptable  Quality  Levels  in 
Table  HI,  IV,  V,  VL  or  VH  in  §  52.551  as 
applicable  for  the  style  are  not 
exceeded. 

fS  52.454-62.456  [Removed]. 

(3)  Sections  52.454,  52.455,  and 
52.456  are  removed  and  reserved. 

Dated:  January  8, 1993. 

Daniel  Haley, 

Administrator. 

(PR  Doc.  93-930  Filed  1-13-93;  8:45  am] 
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7  CFR  Part  928 


[Docket  No.  FV-B2-928-1] 

Papayas  Grown  In  Hawaii;  Order 
Directing  That  a  Referendum  be 
Conducted;  Determination  of 
Representative  Period  for  Voter 
Eligibility;  and  Designation  of 
Referendum  Agents  to  Conduct  the 
Referendum 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Referendum  order. 


summary:  This  document  directs  that  a 
referendum  be  conducted  among 
eligible  growers  of  Hawaiian  papayas  to 
determine  whether  they  favor 
continuance  of  the  mariceting  order 
regulating  the  handling  of  papayas 
grown  in  the  production  area. 
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DATES:  The  representative  production 
period  is  hem  July  1, 1991,  through 
June  31. 1992.  The  referendum  will  be 
conducted  from  March  1  through  March 
31. 1993. 

ADDRESSES:  Copies  the  text  o4  the 
aforesaid  marketing  order  may  be 
obtained  from  the  office  of  the 
referendum  ^ent  at  2202  Monterey 
Street,  suite  102B,  Fresno,  California, 
93721,  or  the  Office  of  the  Dodcet  Clerk. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  DC,  20090-6456. 
FOR  FURTHER  INFORMATION  CONTACT. 
Charles  L.  Rush,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  room  2522-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2431;  or  Kurt  J. 
Kimmel,  California  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture,  2202 
Monterey  Street,  suite  102B,  Fresno, 
Cahfomia,  93721;  telephone:  (209)  487- 
5901. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Marketing  Order  No.  928  (17  CFR  part 
928),  hereinafter  referred  to  as  the 
“order,"  and  the  applicable  provisions 
of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (17 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  "Act,”  it  is  hereby  directed  that 
a  referendum  be  conducted  within  the 
period  March  1  through  March  31, 1993, 
among  growers  in  the  production  area 
who,  during  the  period  July  1, 1991, 
through  Jime  30, 1992,  (which  period  is 
hereby  determined  to  be  a 
representative  period  for  purposes  of 
such  referendum),  were  engaged  in  the 
production  of  papayas  covered  by  the 
said  marketing  order  to  ascertain 
whether  continuance  of  the  order  is 
favored  by  the  growers. 

The  Secretary  of  Agriculture  has 
determined  that  continuance  refmenda 
are  an  effective  means  for  ascertaining 
whether  growers  favor  continuation  of 
marketing  order  programs.  The 
Secretary  would  consider  termination  of 
the  order  if  less  than  two-thirds  of  the 
growers  voting  in  the  referendum  and 
growers  of  less  than  two-thirds  of  the 
volume  of  papayas  represented  in  the 
referendum  fevor  continuance. 

However,  in  evaluating  the  merits  of 
continuance  versus  termination,  the 
Secretary  will  not  only  consider  the 
results  of  the  continuance  refmnndum, 
but  also  all  other  relevant  information 
concerning  the  operation  of  the  carder 


and  the  relative  benefits  and 
disadvantages  to  growers,  handlers,  and 
consumers  in  order  to  determine 
whethw  continued  operatkm  of  the 
order  would  tend  to  efiectuate  the 
declared  policy  of  the  Act 

In  any  event,  section  8c(16)(B)  of  the 
Act  requires  the  Secretary  to  terminate 
an  ordm  whmievw  the  Secretary  finds 
that  a  majority  of  all  growers  favor 
termination,  aiui  such  majority 
produced  for  market  more  than  50 
percent  of  the  conunodity  covered 
under  such  cwder. 

In  accordance  with  the  P^ierwmk 
Reduction  Act  of  1980  (44  U.S.C 
chapter  35).  the  ballot  materials  that 
will  be  used  in  the  refmmidmn  hmein 
ordered  have  been  submitted  to  and 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  and  have  bera 
assigned  Ohffi  No.  0581-0102.  It  has 
been  estimated  that  it  will  take  an 
average  of  20  minutes  for  each  of  the 
approximately  120  growws  of  papayas 
to  participate  in  the  volimtary 
referendum  balloting 

Mr.  Kurt  J.  Kimmel.  California 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  Agricultural 
Marketing  Service,  USDA,  is  hereby 
design^ed  as  the  referendum  agent  of 
the  Secretary  of  Agiculture  to  conduct 
such  referendum.  The  procedure 
applicable  to  the  referendum  shall  be 
the  ‘Trocedure  for  the  Conduct  of 
Referenda  in  Connection  With 
Marketing  Orders  for  Fniits,  Vegetables, 
and  Nuts  Pursuant  to  the  Agricultural 
Marketing  A^aement  Act  of  1937,  as 
Amended"  (7  CFR  part  900.400  et  seq.). 

Ballots  will  be  mailed  to  all  growers 
and  may  also  be  obtained  from  the 
referendum  agent  and  from  his 
appointees  at  the  above  address. 

List  of  Subjects  in  7  CFR  Part  928 

Marketing  agreements.  Papayas, 
Reporting  and  recordkeeping 
requirements. 

Authority:  Agricultural  Marketing 
Agreemeiit  Act  of  1937.  as  amended,  secs.  1- 
19, 48  Stat.  31.  as  amended;  7  U.S.&  601- 
674. 

Dated:  January  8, 1993. 

Jofan  E.  Frydeulund, 

Deputy  Assktottt  Secretary,  Marketing  and 
Inspection  Services. 

[PR  Doc  93-820  Filed  1-13-93;  8:45  am} 
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CoromodRy  CrsdR  Corporation 
7  CFR  Parte  1413  and  1421 

RIN  056D-AC54  and  056O-AC68 

1983  Faad  Grain  Aeraaga  Raduetton 
and  Paid  Land  DIvaratan  Programa  and 
tha  1993  Faad  Grain  and  OMaaad  Prtea 
Support  Ralaa 

AGENCY:  Commodity  Credit  Corporation. 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  On  August  3. 1992.  the 
Commodity  Credit  Corporation  (CCC) 
issued  a  proposed  rule  with  respect  to 
the  1993  Production  Adjustment 
Program  for  feed  grains,  which  is 
conducted  by  the  CCC  La  accordance 
with  the  Agricultural  Act  of  1949.(1949 
Ad),  as  amended.  The  1993  feed  grain 
Acreage  Reduction  Program  (ARP) 
percentages  have  been  determined  to  be 
10  percent  for  com.  5  percent  for  grain 
sor^um,  and  0  percent  for  barley  and 
oats.  This  final  rale  amends  the 
regulations  to  set  forth  the  acreage 
reduction  percentage  for  the  1993  crop 
of  feed  grains.  No  paid  land  diversion 
(PLD)  program  will  be  implemented  for 
the  1993  crop  of  feed  grains.  Also,  this 
final  rale  amends  the  regulations  to  set 
forth  the  1993  price  support  rates  for 
feed  grains  and  oilseeds.  These  actions 
are  required  by  section  105B,  in  the  case 
of  feed  grains,  and  section  205,  in  the 
case  of  oilseeds,  of  the  1949  Act. 
EFFECTIVE  DATE:  January  14. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Philip  W.  Sronce,  Director,  Grains 
Analysis  Division.  Agricultural 
Stabilization  and  Conservation  Service, 
United  States  Department  of  Agriculture 
(USDA),  P.O.  Box  2415,  Washington,  DC 
20013-2415  or  call  202-720-4418. 
SUPPLEMENTARY  INFORMATION;  The  Fmal 
Regulatory  Impact  Analysis  describing 
the  options  considered  in  devrioping 
this  rule  and  the  impact  of  the 
implementation  of  each  option  is 
available  on  request  from  the  above- 
named  individual. 

This  final  rule  has  been  reviewed 
under  USDA  procedures  established  in 
accordance  with  Executive  Order  12291 
and  Departmental  Regulation  1512-1 
and  has  been  designated  as  “major."  It 
has  been  determii^  that  these  program 
provisions  will  result  in  an  annual  effect 
on  the  economy  of  $100  millimi  or 
more. 

The  titles  and  numbers  of  the  Federal 
Assistance  Programs,  as  found  in  the 
Catalog  of  Fed^l  Domestic  Assistance, 
to  which  this  rule  applies,  are  as 
follows: 
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Feed  Grain  Production  StabMzation 
Conanodity  Loans  and  Purchases  ... 


It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  applicable 
to  ^is  final  rule  because  the  QX  is 
required  by  section  105B(o)  of  the  1949 
Act  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  certain 
provisions  of  this  rule.  A  Final 
Regulatory  Flexibility  Analysis  for  the 
1993  Feed  Grain  ARP  was  prepared  as 
part  of  the  Final  Regulatory  Impact 
Analysis.  Copies  of  this  analysis  are 
available  from  the  above-named 
individual. 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
The  provisions  of  this  final  rule  do  not 
preempt  State  laws;  are  not  retroactive; 
and  do  not  require  the  exhaustion  of  any 
administrative  appeal  remedies. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 


This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  which  requires 
intergovemmentd  consultation  with 
State  and  local  officials.  See  the  Notice 
related  to  7  CFR  part  301S,  subpart  V, 
published  at  48  FR  29115  (June  24, 
1983). 

The  amendments  to  7  CFR  parts  1413 
and  1421  set  forth  in  this  final  rule  do 
not  contain  information  collections  that 
require  clearance  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35). 

This  final  rule  amends  7  CFR  parts 
1413  and  1421  to  set  forth  the 
determination  of  the  1993  Production 
Adjustment  Program  for  fmd  grains  and 
the  1993  price  support  rates  for  feed 
grains  and  oilseeds.  General 
descriptions  of  the  statutory  basis  for 
the  1993  Feed  Grain  ARP  percentage 
determinations  in  this  final  rule  were 
set  forth  at  57  FR  34087  (August  3, 
1992). 

The  public  was  asked  to  comment  on 
the  five  1993  feed  grain  ARP  options 
shown  in  Table  1. 


Table  1.— 1993  Feed  Grain  ARP 
Options 


Option 

1 

2 

3 

4 

5 

Percent 

Com . 

7.5 

0 

5 

7.5 

12.5 

Grain  sorghum 

7.5 

0 

5 

0 

7.5 

Barley _ 

7.5 

0 

5 

0 

7.5 

Oats . 

0 

0 

0 

0 

0 

Comments  received  during  the 
specified  comment  period  are 
summarized  as  follows: 

A  total  of  1,944  respondents 
commented,  including  171  fix>m  an 
open  lettor  fit>m  the  Iowa  American 
Com  Growers  Association  and  1,556 
from  a  producer  survey  collected  by  the 
Nebraska  (3om  Development,  Utilization 
and  Marketing  Board  at  Harvest  Husker 
Days.  One  thousand  nine  hvmdred  and 
seventeen  of  the  respondents 
commented  on  the  com  ARP,  128  of  the 
respondents  commented  on  the  grain 
sorghum  ARP,  and  145  of  the 
respondents  commented  on  the  barley 
ARP.  Table  2  shows  a  breakdown  of  the 
comments  received  by  type  of 
respondent. 


Table  2.— Summary  of  Comments  on  ARP  Levels,  by  Commodity  and  Respondent  Type 


ARP  percentage 


Com: 

Farm  Organizations 

Agri-txismesses . . 

olbers  . 

Producers . 

Total . 

Grain  Sorghum: 

Farm  Organizations 

AgrLtxisirresses . 

O^rs  . 

Producers  ...» . 

Total . . 

Barley: 

Farm  Organizations 

Agri-businesses . 

Others  . 

Producers . . 

Total . 


Respondents  favoring  the  lower  ARP’s 
noted  that  the  U.S.  needs  to  produce 
more  to  take  advantage  of  export 
opportunities.  Many  confirmed  USDA’s 
analysis  that  lower  ARP’s  result  in 
higher  producer  incomes.  Advocates  for 
a  0-percent  barley  ARP  indicated  the 
need  for  adequate  supplies  to 
aggressively  implement  the  Export 
Enhancement  Program  for  barley. 

Respondents  favoring  the  higher 
ARP’s  noted  that  feed  grain  prices 
would  be  higher  and  Government  costs 


would  be  lower  with  higher  ARP  levels. 
Many  producers  wanted  higher  ARP’s, 
which  would  increase  prices  and 
improve  the  profitability  of  their  farms. 

After  considering  these  comments,  the 
Secretary  of  Agriculture  (Secretary) 
made  an  initial  annoxmcement  on 
September  29, 1992,  of  an  ARP  of  10 
percent  for  com,  5  percent  for  grain 
sorghum,  and  0  percent  for  barley  and 
oats.  The  Secretary  is  authorized  to 
make  adjustments  in  the  1993  program 
no  later  than  November  15. 


On  November  16, 1992,  the  Secretary 
announced  that  the  initially  annoxmced 
ARP  levels  would  not  be  changed.  A 
change  was  not  warranted  because  feed 
grain  supplies  had  increased  only  5 
percent  sffice  September. 

The  Secretary  determined  that  the 
ARP  percentages  annoimced  on 
September  29  would  maintain  U.S. 
competitiveness  in  world  markets  while 
balancing  the  risks  of  excessive  supplies 
and  possible  shortages. 

The  annoimced  com  ARP  level  of  10 
percent  is  2.5  percentage  points  below 
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the  statutory  maximum  of  12.5  percent 
The  1949  Act  provides  that  an  ARP  of 
0  to  12.5  percent  may  be  implemented 
if  the  com  ending  stocks-to-use  (S/U) 
ratio  for  the  previous  marketing  year  is 
equal  to  or  less  than  25  percent.  When 
the  1993  ARP  levels  were  initially 
announced,  the  S/U  for  the  1992/^ 
mariceting  year  was  estimated  to  be  22.7 
percent.  In  the  case  of  grain  sor^um 
and  barley,  the  1949  Act  provides  for 
ARP  percentages  from  0  to  20  percent 
Section  1104  of  the  Agricultural 
Reconciliation  Act  of  1990  provides  for 
a  minimum  7.5  percent  ARP  for  the 

1992  throu^  1995  crops  under  certain 
conditions.  However,  section  1302(b)  of 
that  Act  also  authorizes  the  Secretary  to 
waive  any  ARP  requirement  if  an 
agreement  relating  to  the  General 
Agreement  on  Tariffs  and  Trade 
negotiations  was  not  entered  into  by 
June  30, 1992.  Since  such  negotiations 
had  not  produced  such  an  agreement, 
these  minimum  requirements  could  be 
waived. 

A  10-percent  ARP  for  com  reflects  the 
prospects  for  a  large  1992  crop.  At  the 
same  time,  a  5-percent  ARP  for  grain 
sorghum  and  a  zero-percent  barley  ARP 
signal  to  competitms  that  the  U.S.  will 
maintain  its  commitment  to  remain 
competitive  in  world  markets  and  also 
signal  to  domestic  and  foreign 
customers  that  the  U.S.  will  be  a  reli^le 
supplier. 

'  Tables  3  through  5  show  the 
estimated  impacts  of  three  different 

1993  ARP  options  based  on  Septen^r 
1992  estimates,  the  month  in  vdiich  the 
initial  1993  ARP  dedsions  were  made. 

Two  barley  ARP  options  of  0  percent 
are  Included  to  show  the  cross- 
cmnmodity  impacts  of  different  ARP 
levels  for  com  and  grain  sorghum. 

Table  3.— Cohn  Supply  and  Demand 
Estimates 


1983  pngmm  opSoM 


lOPIIl 

1 

2 

3 

Percent 

ARP  _ 

10 

7.5 

12.5 

PaiSctpaion _ 

80 

00 

78 

Mmon  acres 

Planted  acreage _ 

74J> 

7S1 

73.0 

MMonbwehele 

Production _ 

8,095 

8,215 

7360 

Domestic  we _ 

6j646 

ejBTS 

e.615 

Exports _ 

1.540 

1,550 

1330 

Ending  stocks  8/31 _ 

1.746 

1A26 

1371 

Dooms  per  bushel 

Average  market  price 

2.10 

2.05 

2.15 

Table  a— Corn  Supply  and  Demand 
Estimates— Continued 


Item 

1993  program  opUone 

1  2  3 

MNondotats 

Deficiency  paymems  .. 
Net  Income  to  com 

3395  3,930  3,195 

producers . . 

9,799  9,855  9375 

Table  4.— Grain  Sorghum  Supply  and 

Demand  Estimates 


1993  piogmm  opflora 


1 

2 

3 

1 

ARP _ 

5 

0 

7.5 

PaiScipaSon _ _ 

77 

85 

75 

MWlon  acres 

Planted  acreage . 

12.1 

12.4 

11.9 

MMtort  bushels 

Production . . 

715 

736 

706 

Domestic  use _ 

456 

460 

450 

Exports . . 

275 

280 

275 

Ending  stocks  8/31  ..... 

125 

136 

120 

Dollars  per  bushel 

Average  market  price 

136 

1.92 

2.01 

MWlon  dollars 

Deficiency  payments  .. 

329 

402 

268 

Net  income  to  Sor- 

ghum  producers . 

894 

962 

860 

Table  5.— Barely  Supply  and  Demand 
Estimates 


1993  pfogram  options 


1 

2 

3 

Percent 

ARP  _ 

0 

0 

7.6 

Pattldpalion 

77 

77 

75 

MMon  acres 

Planted  acreage _ 

63 

&• 

32 

Production  . . — 

445 

445 

425 

Domeeic  use . . 

350 

350 

350 

Exports _ 

110 

110 

106 

Ending  stocks  5/31  — 

134 

134 

119 

OollMperbwhel 

Average  market  price  . 

2.10 

2j07 

2.16 

MWondoasis 

Deficiency  payirwnts  „ 

136 

144 

104 

Mel  knome  to  Barley 

producers - 

631 

626 

612 

Acreage  Redaction 
In  accordance  with  section  105B(eKl) 
of  the  1949  Act.  the  ARP  has  bemi 
established  writh  respect  to  the  1993 
cropofoom.tl0p«<aul.*«ta 


sorghum  at  5  percent,  and  barley  and 
oats  at  0  petcenL  Accordingly, 
producers  will  be  required  to  reduce 
their  1993  acreage  of  cmn  and  grain 
sorghum  for  harvest  from  the  crop 
acreage  base  estAliahed  for  feed  grains 
for  a  farm  by  at  least  this  estaUishad 
percentage  in  order  to  be  eligible  for 
price  support  loans,  purchase,  and 
payments  for  the  re^ective  fe«d  grains. 

Paid  Land  Diversion 

In  accordance  with  section  105B(e)(S) 
of  the  1949  Act,  a  paid  land  diversion 
program  will  not  be  implemented  for 
the  1993  crop  of  feed  grains. 

Price  Support  Rates 

In  accordance  with  sections  10SB(a) 
and  205  of  the  1949  Act,  the  price 
support  rates  have  been  estaUished 
with  respect  to  the  1993  crop  of  com  at 
$1.72  per  bushel,  grain  sorghum  at  $1.63 
per  bushel,  barley  at  $1.40  pM  bushel, 
oats  at  $0.88  per  bnshel.  and  the  price 
support  rates  have  been  establish^ 
with  respect  to  the  1993  crop  of  rye  at 
$1.46  per  bushel.  In  accordance  with 
section  205  of  the  1949  Act,  the  iMrice 
support  rates  have  been  est^lialM 
with  respect  to  the  1993  crops  of 
soybeans  ^  $5.02  per  bushel,  and 
canola,  flaxseed,  mustard  seed, 
rapeseed.  safflower,  and  sunflower  seed 
at  $0,069  per  poiuML 

List  of  Subjects 
7  CFR  Part  1413 

Acreage  allotments.  Cotton,  Disaster 
assistance.  Feed  grains.  Price  support 
progruns.  Reporting  and  recordkeeping 
requirements.  Rice,  Sdl  conservation. 
Wheat. 

7CFRPartU21 

Grains,  Loan  programs/agricuhure. 
Oilseeds,  Peani^  Price  support 
programs.  Reporting  and  recordke^m^ 
requirements,  Soybi^s,  Surety  bonds. 
Warehouses. 

Accordingly,  7  CFR  parts  1413  and 
1421  are  amended  as  follows: 

PART  1413— FEED  GRAM.  RICE, 
UPLAND  AND  EXTRA  LONG  STAPLE 
COTTON.  WHEAT  AND  RELATED 
PROGRAMS 

1.  The  authority  citation  for  7  CFR. 
part  1413  continues  to  read  as  follows: 

Antterily:  7  U.S.C  1308, 1308a.  1309, 
1441-2, 1444-4, 1444f.  1445b-3a.  1461- 
1469;  15  U.SC.  714b  and  714c 

2.  In  §  1413.54,  peragrenpbs  (aK2)  and 
(d)  are  revised  to  reed  as  follows: 

$1413J4  Acreage  fwlMction  program 
provtokme. 

(a)  *  •  * 


Averaga  awlast  pfioa 


4306 
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(2)(i)  For  the  1991  crop: 

(A)  Com,  grain  sorghiun,  and  barley, 
7.5  percent,  and 

(B)  Oats,  0  percent: 

(ii)  For  the  1992  crop: 

(A)  Com,  grain  sorghum,  and  barley, 
5.0  percent,  and 

(B)  Oats,  0  percent:  and 

(iii)  For  the  1993  crop: 

(A)  Com,  10  percent, 

(B)  Grain  sor^um,  5  percent,  and 

(C)  Barley  and  oats,  0  percent. 
***** 

(d)  Paid  land  diversion  program 
payments: 

(1)  For  the  1991  crop: 

(1)  Shall  not  be  made  available  to 
producers  of  wheat, 

(ii)  Shall  not  be  made  available  to 
producers  of  feed  grains, 

(iii)  Shall  not  be  made  available  to 
producers  of  upland  cotton, 

(iv)  Shall  not  be  made  available  to 
producers  of  ELS  cotton,  and 

(v)  Shall  not  be  made  available  to 
producers  of  rice:  and 

(2)  For  the  1992  crop: 

(i)  Shall  not  be  made  available  to 
producers  of  wheat, 

(ii)  Shall  not  be  made  available  to 
producers  of  feed  grains, 

(iii)  Shall  not  be  made  available  to 
pr^ucers  of  upland  cotton, 

(iv)  Shall  not  be  made  available  to 
producers  of  ELS  cotton,  and 

(v)  Shall  not  be  made  available  to 
producers  of  rice:  and 

(3)  For  the  1993  crop: 

(1)  Shall  not  be  made  available  to 
producers  of  wheat,  and 

(ii)  Shall  not  be  made  available  to 
producers  of  feed  grains. 
***** 

PART  1421— GRAINS  AND  SIMILARLY 
HANDLED  COMMODITIES 

3.  The  authority  citation  for  7  CFR 
part  1421  continues  to  read  as  follows: 

Authority.  7  U.S.C  1421, 1423, 1425, 
1441Z,  1444M,  1445b-3a,  1445b-3a,  1444c- 
3. 1445e,  and  1446f;  15  U.S.C  714b  and  714c. 

4.  In  §  1421.7,  paragraphs  (c)(2) 
through  (6)  and  (c)(9)  and  (10)  are 
revis^  to  read  as  follows: 

i  1421.7  Adjustment  of  basic  support 
rates. 

***** 

(c)  *  •  * 

(2) (i)  1991  Com — $1.62  per  bushel: 

(ii)  1992  Com — $1.72  per  bushel: 

(iii)  1993  Com — $1.72  per  bushel: 

(3) (i)  1991  Barley— $1.32  per  bushel: 

(ii)  1992  Barley-^1.40  per  bushel: 

(iii)  1993  Barley— $1.40  per  bushel: 

(4) (i)  1991  Oats— $0.83  per  bushel: 

(ii)  1992  Oats — $0.88  per  bushel: 

(iii)  1993  Oats— $0.88  per  bushel: 


(5) (i)  1991  Grain  sorghum — $1.54  per 
bushel: 

(ii)  1992  Grain  sorghum — $1.63  per 
bushel: 

(iii)  1993  Grain  sorghtim — $1.63  per 
bushel: 

(6) (i)  1991  Rye — $1.38  per  bushel: 

(ii)  1992  I^e— $1.46  per  bushel: 

(iii)  1993  Rye— $1.46  per  bushel: 

*  *  •  *  *  * 

(9) (i)  1991  Soybeans— $5.02  per 
bushel: 

(ii)  1992  Soybeans — $5.02  per  bushel: 

(iii)  1993  Soybeans— $5.02  per  bushel: 

(10) (i)  1991  Canola,  flaxseed,  mustard 
se^,  rapeseed,  safflower,  and  sunflower 
seed — $0,089  per  pound: 

(11)  1992  Canola,  flaxseed,  mustard 
se^,  rapeseed,  safflower,  and  sunflower 
seed — $0,089  per  pound: 

(iii)  1993  Cwola,  flaxseed,  mustard 
seed,  rapeseed,  safflower,  and  sunflower 
seed — $0,089  per  poimd. 
***** 

Signed  on  January  8, 1993  at  Washington, 
DC. 

John  A.  Stevenson, 

Acting  Executive  Vice  President,  Ck)mmodity 
Credit  Corporation. 

(FR  Doc.  93-922  Filed  1-13-93;  8:45  am] 
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Animal  and  Plant  Health  Inapection 
Service 

9  CFR  Part  94 
[Docket  No.  92-141-2] 

Importation  of  Animal  Producta  and 
Byproducta  From  Countrlea  Where 
BSE  Exista;  Removal  of  Denmark 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Interim  mle  and  request  for 
comments. 

SUMMARY:  We  are  amending  our 
regulations  by  removing  Denmark  from 
the  list  of  countries  where  bovine 
spongiform  encephalopathy  (BSE) 
exists.  Denmark  was  added  to  the  list  in 
September  1992  after  the  disease  was 
diagnosed  in  a  cow  in  that  country.  We 
are  taking  this  action  because 
epidemiological  investigations  reveal 
that  the  disease  occurred  in  only  one 
animal  imported  into  Denmark  from 
Great  Britain,  and  that  animal  and  the 
herd  into  which  it  was  imported  have 
been  destroyed.  The  effect  of  this  action 
is  to  relieve  certain  prohibitions  or 
restrictions  on  the  importation  of  certain 
fresh,  chilled,  and  frozen  meat,  and 
certain  other  animal  products  and 
animal  byproducts  from  ruminants 
which  have  been  in  Denmark,  without 
presenting  a  significant  risk  of 
introducing  B^  into  the  United  States. 


DATES:  This  interim  rule  is  effective 
January  14. 1993.  Consideration  will  be 
given  only  to  comments  received  on  or 
before  Murch  15, 1993. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APIffS,  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road, 

Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  92- 
141-2.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

I^.  John  Gray,  Senior  Staff  Veterinarian. 
Import-Export  Products  Staff,  VS, 

APHIS,  USDA,  room  756,  Federal 
Building.  6505  Belcrest  Road, 

Hyattsville,  MD  20782,  (301)  436-7885. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  9  CFR  parts  94  and 
95  (referred  to  below  as  the  regulations) 
govern  the  importation  of  meat,  animal 
products,  animal  byproducts,  hay,  and 
straw  into  the  United  States  in  order  to 
prevent  the  introduction  of  various 
animal  diseases,  including  bovine 
spongiform  encephalopathy  (BSE). 
Sections  94.18  and  95.4  of  the 
regulations  prohibit  and  restrict  the 
importation  of  certain  meat,  animal 
products,  and  animal  byproducts  from 
ruminants  which  have  b^n  in  coimtries 
in  which  BSE  exists.  These  coimtries  are 
listed  in  §  94.18  of  the  regulations. 

Bovine  spongiform  encephalopathy  is 
a  neurological  disease  of  bovine  animals 
and  other  ruminants.  The  disease  is  not 
known  to  be  contagious.  The  major 
means  of  spread  of  BSE  appears  to  be 
through  the  use  of  ruminant  feed 
containing  protein  and  other  products 
fixim  ruminants  infected  with  BSE. 
Therefore,  BSE  could  become 
established  in  the  United  States  if 
materials  carrying  the  BSE  agent,  such 
as  certain  meat,  i^mal  products,  and 
animal  byproducts  from  ruminants  in 
coimtries  in  which  BSE  exists,  are 
imported  into  the  United  States  and  are 
fed  to  ruminants  in  the  United  States.  At 
the  present  time,  BSE  is  not  known  to 
exist  in  the  United  States.  However,  it 
is  known  to  exist  in  France,  Great 
Britain,  Northern  Ireland,  the  Republic 
of  Ireland,  Oman,  and  Switzerland. 

In  an  interim  rule  published  in  the 
Federal  Register  and  effective  on 
September  22, 1992  (57  FR  43606- 
43607,  Docket  No.  92-141-1),  we 
amended  the  regulations  by  adding 
Denmark  to  the  list  of  countries  where 
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BSE  exists,  after  the  disease  was 
diagnosed  in  a  cow  in  that  country. 
Comments  were  required  to  be  received 
on  or  before  November  23, 1992.  We 
received  two  comments  prior  to  this 
closing  date,  both  submitted  by 
representatives  of  foreign  governments. 
These  comments  opposed  the  interim 
rule  and  explained  how  this  situation 
occurred.  There  are  no  reports  of  any 
additional  animals  in  Denmark  being 
affected  with  BSE.  Base  on  results  of  our 
continuing  study  of  the  situation 
described  in  the  interim  rule  of 
September  22,  and  on  the  comments 
received,  we  6ue  removing  Denmark 
from  the  list  of  countries  where  BSE  is 
known  to  exist.  The  list  of  countries 
appears  in  §  94.18  of  the  regulations. 

An  earlier  report,  by  the  Chief 
Veterinary  Officer  of  the  Danish 
Ministry  of  Agriculture,  stated  that  BSE 
had  been  detected  in  one  cow  and 
suspected  in  another  cow  imported  into 
Denmark  fit>m  Great  Britain.  This  led  to 
our  adding  Denmark  to  the  list  of 
countries  where  BSE  is  known  to  exist. 
This  action  was  taken  in  order  to  reduce 
the  risk  of  introducing  BSE  into  the 
United  States.  Epidemiological 
investigations  have  since  revealed  that 
there  was  only  one  infected  cow,  a 
Highland  cow  bom  in  Scotland  in  June 
1987  and  imported  into  Denmark  in 
June  1988.  Two  concentrates  which 
were  fed  to  the  herd  of  origin  during  the 
winter  of  1987/88  have  been  identified, 
and  these  two  concentrates  have  been 
associated  with  other  cases  of  BSE  in 
the  northeastern  part  of  Scotland.  The 
Danish  Veterinary  Service  required  the 
affected  cow  and  the  entire  herd  into 
^  which  it  was  imported  to  be  killed  and 
the  premises  thoroughly  cleaned  and 
disinfected. 

Further  investigations  by  the  Danish 
Government  established  that  meat  and 
bone  meal  have  not  been  imported  into 
Denmark  from  Great  Britain  for  many 
years,  and  the  Danish  Government  has 
imposed  an  official  ban  on  the 
importation  of  such  materials. 
Additionally,  Danish  farmers  and 
veterinarians  have  been  thoroughly 
informed  of  the  symptoms  of  BSE, 
especially  in  relation  to  imported 
animals,  and  notification  of  a  detection 
of  symptoms  of  BSE  is  required.  Finally, 
all  Danish  rendering  plants  are 
supervised  and  inspected  daily  for 
hygiene  and  processing.  Diagnostic 
capabilities  for  BSE  are  available  at  the 
National  Veterinary  Laboratory  in 
Gopenhagen.  Therefore,  we  are 
removing  Denmark  from  the  list  of 
countries  where  BSE  is  known  to  exist. 


Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  rule  without  prior 
opportunity  for  public  comment. 

Prompt  implementation  is  needed  to 
relieve  unnecessary  restrictions  on  the 
importation  of  certain  fresh,  chilled,  and 
fi-ozen  meat,  and  certain  other  animal 
products  and  animal  byproducts  fitim 
ruminants  which  have  l^n  in 
Denmark.  With  these  restrictions  lifted, 
U.S.  importers  will  be  able  to  resume 
their  importation  of  the  animal  products 
and  animal  byproducts  described  above. 
Danish  producers  and  exporters,  denied 
these  U.S.  markets  by  our  September 
interim  rule,  will  be  able  to  resume  their 
business  with  the  United  States. 

Since  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest  under  these 
conditions,  there  is  good  cause  under  5 
U.S.G.  553  for  making  it  efiective  upon 
publication  in  the  Federal  Register.  We 
will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  interim  rule  in  the  Federal 
Register  After  the  comment  period 
closes,  we  will  publish  another 
document  in  the  Federal  Register.  It 
will  include  discussion  of  any 
comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  “major  rule.”  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  rule  will  have  an  effect  on  the 
economy  of  less  than  $100  million;  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions',  and  will  not  cause  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

The  provisions  of  this  rule  will  not 
have  a  significant  economic  impact. 
Placing  Denmark  on  the  list  of  countries 
in  which  BSE  exists  restricted  or 
prohibited  the  importation  of  certain 


meat,  animal  products,  and  animal 
byproducts  bom  ruminants  that  have 
bi^n  in  Denmark.  These  restrictions  and 
prohibitions  had  a  minor  negative 
economic  impact  on  U.S.  importers. 
Denmark  is  not  a  major  export  source  of 
ruminant  meat.  It  exported  123,000 
metric  tons  in  1991,  less  than  3  percent 
of  the  world  total,  l^e  United  States 
imported  only  180  tons,  or  $345,000 
worth,  of  ruminant  meat  bom  Denmark 
in  1991,  representing  less  than  three- 
hundredths  of  one  percent  of  the  total 
amount  of  ruminant  meat  imported  into 
the  United  States.  There  does  not  appear 
to  be  a  significant  amount  of  ruminant 
products  or  byproducts,  other  than 
meat,  imported  bom  Denmark. 

At  present,  there  are  14  U.S.  importers 
who  import  ruminant  meat  bom 
Denmark.  Thirteen  of  these  would  be 
considered  small  entities.  Relieving 
these  restrictions  would  restore  their 
ability  to  import  ruminant  meat  bom 
Denmark.  The  proportion  of  ruminant 
meat  imported  bom  Denmark  is  so 
small  that  there  would  be  very  little  or 
no  impact  on  U.S.  producers  and 
consumers.  Additionally,  price  and 
competition  in  the  United  States  would 
not  be  affected. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Givil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws,  regulations,  and  policies 
that  are  inconsistent  with  this  rule;  (2) 
has  no  retroactive  effect;  and  (3)  does 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  interim  rule  contains  no 
information  collection  or  recordkeeping 
requirements  imder  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.G.  3501 
et  seq.). 

List  of  Subjects  in  9  GFR  Part  94 

Animal  diseases.  Imports,  Livestock, 
Meat  and  meat  products.  Milk,  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  the  regulations  in  9  GFR 
part  94  are  amended  as  follows: 
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PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  VELOGENIC 
VISCEROTROPIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER. 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Aathority:  7  U.S.C  147a,  ISOee,  161, 162, 
and  450;  19  U.S.C  1306;  21  U.S.C.  111,  114a, 
134a.  134b.  134c.  and  134f;  31  U.S.C  9701; 
42  U.S.C  4331, 4332;  7  C2TI  2.17, 2.51,  and 
371.2(d). 

2.  In  §  94.18,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  94.18  Ruminant  meet  and  adibia 
products  from  rumirtants  that  have  bean  in 
countries  where  bovina  spongiform 
encephalopathy  exists. 

(a)  Bovine  spongiform 
encephalopathy  exists  in  the  following 
countries:  France,  Great  Britain, 
Northern  Ireland,  the  Republic  of 
Ireland,  Oman,  and  Switzerland. 

•  *  *  • .  * 

Done  in  Washington,  DC  this  8th  day  of 
January  1993. 

Lonnie  J.  King, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

IFR  Doc.  93-923  Filed  1-13-93;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

12  CFR  Paits  506, 509, 516, 528, 541, 
543, 545, 552, 556, 558,  559, 561, 563, 
563b.  563e,  567, 571, 579  and  580 

[No.  92-503] 

RIN  1550-AA60 

Regulatory  Review 

AGENCY:  Office  of  Thrift  Supervision, 
Treasury. 

ACTION:  Final  rule. 

SUMMARY:  The  President  announced  on 
January  28, 1992,  a  review  of  all  Federal 
regulations  and  policies  for  the  purpose 
of  eliminating  over-burdensome 
regulations  that  discourage  economic 
growth.  The  Office  of  Thrift  Supervision 
(OTS)  reviewed  its  regulations  and 
policies,  considered  public  comments 
and  testimony  and  issued  a  notice  of 
proposed  rulemaking  on  September  3, 
1992,  listing  recommended  changes  and 
deletions.  Today,  the  OTS  is  issuing  its 
final  regulation  implementing  the 


modifications  to  its  regulations 
consistent  with  the  President's  program. 
OATES:  February  16, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Kennedy,  Project  Manager, 

(202)  906-7324,  Policy;  Jeimifer  Lowe, 
Program  Analyst,  (202)  M6-S633, 
Specialized  Programs;  Mary  H.  Gottlieb, 
Paralegal  Supervisor,  (202)  906-7135, 
Debor^  Dal^,  Assistant  Chief  Cormsel, 
(202)  906-6445,  or  Karen  Solomon, 
Deputy  Chief  Council,  (202)  906-7240, 
Regulations  and  Legislation  Division, 
Chief  Counsel's  Office,  1700  G  Street, 
NW.,  Washington,  DC  20552. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  January  28, 1992,  the  President 
announced  a  Regulatory  Review 
Program  for  all  Federal  government 
agencies.  The  agencies  were  asked  to 
“weed  out  unnecessary  and  burdensome 
government  regulations,  which  impede 
economic  growth.”  We  solicited  public 
comments  and  received  58  comment 
letters  and  heard  testimony  from  19 
savings  associations,  law  firms  and 
trade  associations.  The  staff  considered 
these  comments  in  its  review  and 
identified  a  number  of  rules  to  delete  or 
modify  that  fall  within  the  guidelines  of 
the  President’s  program.  Proposed 
modifications  were  published  on 
September  3. 1992.  57  FR  40350  (Sept. 

3. 1992). 

The  changes  implemented  today 
balance  the  benefits  of  promoting 
growth  and  reducing  regulatory  burden 
against  the  need  to  ensure  a  safe  and 
sound  thrift  industry.  While  the  changes 
implemented  in  this  rulemaking  touch 
almost  every  facet  of  our  regulations, 
they  are  consistent  with  maintaining 
safe  and  soimd  operations  at  OTS- 
regulated  savings  associations.  None  of 
the  changes  alone  will  have  a  major 
impact  on  the  industry,  but  taken 
together  they  will  significantly  reduce 
regulatory  burden  and  clarify  OTS 
regulatory  requirements. 

B.  Comment  Summary 

We  received  ten  comment  letters  in 
response  to  the  notice  of  proposed 
rulemaking  on  Regulatory  Review,  all 
generally  supporting  our  review 
initiative.  The  commenters  were  eight 
savings  associations  and  two  trade 
associations.  Most  commenters  raised 
additional  areas  for  review  with  specific 
suggestions  for  changes. 

1.  Regulations  Restating  Statutes  or 
Listing  Powers 

Three  commenters  considered  the 
general  question  of  whether  we  should 
delete  regulations  that  merely  repeat 


statutory  requirements  or  replace 
individual  regulations  setting  forth 
savings  association  powers  with  a  more 
general  authorizing  regulation.  Two 
concluded  that  a  large  number  of 
regulations  is,  in  this  case,  warranted  to 
ensure  enforceability  and  to  simplify 
tracking  OTS  requirements  for  savings 
associations.  Eliminating  specific 
regulations  could  increase  uncertainty 
as  to  what  savings  associations  may  be 
authorized  to  do,  or  create  further 
burdensome  applications  or  notices. 

One  commenter  noted  that  OTS 
regulations  afford  federal  thrifts  the 
ability  to  argue  preemption  of  state 
regulation  and  a  geneim  rule  might 
weaken  the  preemption  case.  In  view  of 
the  concerns  raised  by  these 
commenters,  we  have  decided  not  to 
modify  our  regulations  that  track 
statutory  powers  and  set  forth  specific 
savings  association  powers  at  this  time. 

2.  Affiliates  Transactions 

Two  commenters  approved  of  the  use 
of  “insider”  rather  than  “affiliated 
person”  as  a  further  step  to  harmonize 
our  transactions  with  affiliates  rules 
with  those  of  the  other  banking 
agencies.  Another  considered  ffie  term 
“insider”  to  have  negative  implications 
and  urged  another  choice.  We  believe 
that  no  other  term  readily  maintains  the 
similarity  of  our  rule  “Loans  to 
Executive  Officers,  Directors  and 
Principal  Shareholders  of  Savings 
Associations”,  57  FR  45977  (October  6, 
1992),  with  those  of  the  other  banking 
agencies.  In  order  to  ensure  adequate 
opportunity  to  consider  the  implications 
of  any  changes  to  our  “affiliated  person” 
rules,  however,  we  are  undertaking  a 
review  of  all  of  our  “affiliated  person” 
regulations  in  a  separate  rulemaking  and 
will  make  appropriate  proposals  for 
revisions  to  terminology  therein. 

In  response  to  our  request  for 
comments  on  all  portions  of  the 
regulations,  a  commenter  suggested 
deleting  §  563.33(b),  dealing  with 
activities  undertaken  for  affiliates.  The 
section  limits  the  circumstances  under 
which  an  employee  of  a  savings 
association  may  work  for  an  affiliated 
person.  Upon  review,  we  have 
concluded  that  this  provision  is 
unnecessary  because  it  is  subsumed 
within  the  restrictions  applicable  to 
savings  associations  pursuant  to  section 
23B  of  the  Federal  Reserve  Act,  12 
U.S.C.  371C-1.  It  will  be  deleted  in  this 
rule. 

One  commenter  asked  that  we 
incorporate  section  23A  of  the  Federal 
Reserve  Act,  12  U.S.C  371c,  by 
reference,  instead  of  incorporating  much 
of  the  text  of  that  statute  into  our 
regulations.  Because  savings 
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associations  continue  to  be  subject  to 
several  unique  statutory  provisions 
governing  their  transactions  with 
affiliates,  consolidating  all  the 
applicable  standards  in  the  regulation 
helps  to  clarify  how  the  various 
provisions  apply  to  savings  associations. 
Thus,  we  have  determined  not  to  change 
§  563.41  at  this  time. 

3  Compliance 

a.  Home  Mortgage  Disclosure 

Three  commenters  wrote  favoring 
elimination  of  the  nondiscrimination 
disclosure  requirements  at  §  528.6  as 
duplicative  of  the  requirements  set  forth 
in  12  CFR  part  203,  which  are  made 
applicable  to  savings  associations 
pursuant  to  the  Home  Mortgage 
Disclosure  Act  (HMDA),  12  U.S.C.  2801 
et  seq.  One  commenter  asserted  that  the 
current  requirement  of  §  528.6  requiring 
savings  associations  to  continue 
reporting  the  "reason  for  denial”  on 
their  Hh^A  Loan  Application  Registers 
is  unnecessary  as  long  as  other 
published  OTS  guidance  contains  the 
requirement. 

We  agree  that  §  528.6  is  largely 
duplicative  of  part  203  and  we  are 
therefore  deleting  all  redundant 
provisions.  We  disagree,  however,  that 
the  "reason  for  denial”  is  unnecessary. 
The  "reason  for  denial”  provides  us 
with  useful  information  that  assists  the 
examination  process.  We  believe  that 
retaining  the  regulatory  requirement 
assures  that  this  important  data  field  is 
completed  by  all  OTS-regulated  filers, 
including  any  majority-owned  savings 
association  service  corporations  or 
affiliates.  Therefore,  we  are  amending 
§  528.6  to  clarify  that  savings 
associations  and  other  OTS-regulated 
filers  that  are  required  to  keep  HMDA 
Loan  Application  Registers  pursuant  to 
part  203  must  enter  the  reason  for  denial 
for  all  loan  denials.  Because  of  the 
changes  in  §  528.6,  we  are  deleting  the 
definitions  in  §§  528.1(d),  (e),  (f),  and  (g) 
as  unnecessary 

b.  Truth  in  Savings 

One  commenter  suggested  the 
elimination  of  §  563.7,  "Fixed-term 
accounts  (certificate  accounts),”  and 
§  563.27,  "Advertising,”  because  they 
duplicate  requirements  found  in 
Regulation  DD  of  the  Federal  Reserve 
Board,  12  CFR  part  230.  The  Truth  in 
Savings  Act  (12  U.S.C.  4301  et  seq., 
contained  in  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
of  1991  (FDICIA),  Pub.  L.  No.  102-242, 
105  Stat.  2236)  directed  the  Federal 
Reserve  Board  to  issue  final 
implementing  regulations  by  September 
1992.  Regulation  DD  was  published  by 


the  Board  on  September  21, 1992  and  is 
applicable  to  all  savings  associations. 

In  light  of  the  publication  of 
Regulation  DD,  which  covers  the  field  of 
savings  disclosures  and  advertising,  we 
agree  that  certain  portions  of  §  563.7  and 
563.27  are  no  longer  necessary  and 
should  be  removed.  In  particular,  we  are 
amending  §  563.7  to  delete  paragraph 

(d) ,  which  contains  contract  provisions 
required  in  certificate  accounts.  This 
paragraph  is  not  necessary  given  the 
extensive  disclosure  requirements 
contained  in  Regulation  DD  specifying 
that  clear,  written  disclosures  must  be 
provided  to  consumers  in  a  form  they 
may  keep.  See  12  CFR  230.3-230.6.  In 
addition,  because  Regulation  DD 
contains  newly  adopted  advertising 
requirements  in  12  CFR  230.8, 

§  563.27(a)  has  been  superseded  and, 
therefore,  is  removed,  ^tion 
563.27(b)(2)  is  also  removed  because 
restrictions  on  name  and  corporate  title 
advertising  are  no  longer  necessary  for 
consumer  protection.  We  do,  however, 
retain  in  §  563.27  the  prohibition  against 
misrepresentation  of  an  association’s 
services,  contracts,  investments,  and 
financial  condition.  Reflation  DD 
prohibits  misleading  advertising  of  an 
institution’s  deposit  contracts,  but  the 
OTS’s  prohibition  section  is  broader 
We  intend  to  continue  monitoring 
compliance  with  this  section. 

In  addition  to  those  sections 
mentioned  by  the  commenter,  we  have 
reviewed  OTS  regulations  and 
determined  that  paragraphs  (b),  (c),  (d), 

(e) ,  and  (g)  of  §  561.16  should  be 
removed  in  light  of  the  new  provisions 
in  Regulation  DD  covering  bonuses  paid 
on  accounts,  12  CFR  230.4(b)(7), 
230.8(d),  and^the  removal  of  identical 
provisions  ftom  the  Federal  Reserve 
System’s  Regulation  Q,  as  amended  in 
conjunction  with  its  adoption  of 
Regulation  DD.  Section  545.12  is 
amended  to  remove  reference  to  the 
paragraphs  of  §  561.16  that  are  being 
deleted. 

c.  Community  Development 

Section  5(c)(3)(B)  of  the  Home 
Owners’  Loan  Act  (HOLA)  authorizes 
federal  savings  associations  to  invest  up 
to  two  percent  of  their  assets  in  real 
property  and  loans  located  in  “a 
geographic  area  or  neighborhood 
receiving  concentrated  development 
assistance  by  a  local  government  under 
title  I  of  the  Housing  and  Community 
Development  Act  of  1974.”  42  U.S.C. 
5301  et  seq.  OTS’s  implementing 
regulation,  12  CFR  545.41,  originally 
promulgated  in  1974,  was  drafted  to  be 
consistent  with  how  the  Department  of 
Housing  and  Urban  Development  (HUD) 
was  then  administering  its  Title  I 


programs.  Since  then,  HUD  has  made 
numerous  changes  in  its  Title  I 
programs.  As  a  result,  OTS’s  regulation 
is  outdated  and  contains  obsolete 
standards  and  criteria. 

In  the  proposed  rule,  we  solicited 
comments  on  how  to  update  12  CFR 
545.41.  In  particular,  the  agency 
requested  comments  on  meaningful 
ways  to  identify  areas  or  neighborhoods 
receiving  concentrated  Title  I  assistance. 
We  received  no  comments. 

We  are  amending  our  community 
development  regulation  to  eliminate  the 
outdated  criteria  contained  in  12  CFR 
545.41(a)  and  to  substitute  a  simple 
restatement  of  the  authorization  set 
forth  in  section  5(c)(3)(B)  of  the  HOLA. 
This  amendment  will  avoid  the  need  to 
update  the  regulation  each  time 
modifications  are  made  to  Title  I 
programs.  Savings  associations  that 
have  questions  about  whether  particular 
investments  will  qualify  under  section 
5(c)(3)(B)  of  the  HOLA  may  contact  the 
OTS. 

We  will  also  pursue  an  amendment  to 
HOLA  section  5(c)(3)(B)  to  eliminate  its 
outdated  references  to  HUD  criteria  that 
no  longer  exist. 

4.  Lending  Requirements 

One  commenter  urged  us  to  further 
explore  ways  to  authorize  "untroubled 
associations”  to  use  salvage  powers  to 
exceed  Loans  to  One  Borrower  (LTOB) 
limits  in  "selected  circumstances.”  We 
believe  the  concept  has  merit,  and  is 
feasible  under  12  U.S.C.  1464(u)  and  12 
CFR  563.93  in  certain  circumstances. 

We  plan  to  issue  guidance  soon  that 
would  allow,  with  prior  OTS  approval, 
greater  use  of  salvage  powers.  Expanded 
salvage  powers  generally  will  be 
available  for  well-capitalized,  well- 
managed  institutions,  but  will  be  closely 
controlled  for  other  institutions. 

Another  commenter  recommended 
that  we  remove  the  regulations 
governing  loans  in  §§  545.32  through 
545.45  because  they  are  likely  to  change 
as  a  result  of  OTS  adoption  of 
interagency  uniform  real  estate  lending 
standards.  Changes  to  these  regulations 
will  be  made  as  a  part  of  the  rulemaking 
process  for  real  estate  lending  standards. 

Another  commenter  urged  us  to  drop 
the  requirement  to  maintain  reports  of 
the  status  of  tax  payments  in  loan  files 
(§  563.170(c)(l)(xi)).  We  are  considering 
changing  this  provision  as  part  of  our 
implementation  of  section  132  of 
FDICIA,  which  requires  the  OTS  and  the 
other  banking  agencies  to  establish  loan 
documentation  requirements. 

One  commenter  suggested  that  we 
modify  our  Appraisal  regulation  (part 
564)  to  allow  for  the  use  of  the 
Departure  Provision  of  the  Uniform 
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Standards  of  Professional  Appraisal 
Practice.  This  provision  allows  limited 
exceptions  to  industry  appraisal 
standards.  We  believe  this  proposal  has 
merit  and  will,  on  an  interagency  basis, 
pursue  this  recommendation. 

The  same  commenter  r^uested  that 
we  not  delete  two  sectioiis — 571.1, 
“Appraisal  of  real  estate  securing  assets 
of  savings  associations’’  and  563.90, 
"Appraisals  on  loans  outside  lending 
area.’’  We  believe  that  both  sections  can 
be  deleted  without  compromising  safety 
and  sotmdness.  Section  571.1  is  a 
statement  of  policy  that  does  not 
establish  any  specific  regulatory 
requirements.  The  section  generally  lists 
the  authority  of  the  OTS  to  require 
appraisals  and,  even  with  its  deletion, 
the  OTS  retains  such  authority.  Section 
563.90  requires  institutions  to  obtain 
appraisals  on  loans  outside  their 
lending  areas.  Even  with  the  deletion  of 
this  section,  institutions  continue  to  be 
required  to  obtain  appraisals  in 
accordance  with  part  564. 

The  commenter  also  requested  that 
we  mandate  appraisals  for  all  real 
estate-related  loans,  even  those  that  fall 
at  or  below  the  $100,000  threshold 
established  by  our  appraisal  rule.  As 
discussed  more  fiilly  in  the  preamble  to 
the  final  regulation  that  established  the 
$100,000  threshold  level,  we  believe  it 
is  unnecessary  for  the  regulation  to 
require  an  appraisal  for  loans  at  or 
below  that  level  due  to  the  low  risk  of 
loss  generally  associated  with  such 
loans. 

The  same  commenter  also  opposed 
use  of  the  term  "evaluation’’  (rather 
than  "appraisal")  for  loans  that  do  not 
require  the  services  of  a  licensed  or 
certified  appraiser  under  the  appraisal 
regulation  (part  564).  Another 
commenter  asked  for  clarification  of  the 
differences  between  evaluations  and 
appraisals  for  real  estate.  We  believe 
that  the  difierences  between  the  terms 
"evaluations”  and  "appraisals"  are 
important  to  maintain.  Thrift  Bulletin 
55  (TB-55)  Real  Estate  Appraisal  and 
Evaluation  Guidelines,  issued  on 
October  13, 1992,  explains  each  type  of 
valuation  and  its  use. 

5.  Other  Comments 

A  commenter  suggested  that  we 
repeal  Thrift  Bulletin  13  (TB-13)  when 
an  interest  rate  risk  element  is 
incorporated  into  the  capital 
requirements.  In  the  supplemental 
notice  of  proposed  rulemaking  for 
incorporating  the  interest  rate 
component  into  the  risk-based  capital 
rule,  we  proposed  replacing  TB-13  with 
a  new  §  571.3  that  sets  forth  the 
responsibilities  of  directors  and 
management  in  managing  interest  rate 


risk  exposure.  See  57  FR  40524  (Sept.  3, 
1992). 

Another  commenter  recommended 
that  we  delete  the  liquid^ 
requirements  at  §  566.2.  liiese  are 
statutorily  mandated  by  12  U.S.C.  1465, 
thus,  we  can  not  eliminate  them  as  part 
of  this  rulemaking.  They  are  being 
considered,  however,  as  part  of  the 
interagency  study  of  regulatory  burden 
that  will  contain  recommendations  for 
legislative  changes. 

A  commenter  asked  us  to  consider 
raising  the  reporting  thresholds  for 
criminal  referrals  in  §  563.180(d).  The 
commenter  ex]^ained  that  law 
enforcement  omcials  do  not  take  action 
on  many  claims  that  fall  within  oiir 
reporting  requirements  because  they  are 
too  small.  We  are  currently  working  to 
revise  this  regulation  and  will  issue 
changes  to  it  in  a  separate  rulemaking. 

One  commenter  noted  that  §  563.96, 
limiting  investments  in  accounts  of 
commercial  banks  and  thrift  institutions 
and  debt  securities  hedged  with  forward 
commitments,  is  difficult  to  imderstand. 
We  agree  that  the  provision  needs  to  be 
revised  and  that  these  requirements 
could  be  covered  in  other  areas  of  our 
regulations.  We  plan  to  revise  the  rule 
in  the  near  future,  possibly  in 
conjunction  with  the  interagency  project 
on  foterbank  Liabilities. 

Commenters  mentioned  several 
proposed  changes  that  they  highly 
approved.  Among  these  were  deletion  of 
the  "giveaway”  rules  (§  545.21), 
obsolete  gold  regulations  (§§  545.79, 
571.10  and  571.17),  certain  redundant 
lending  disclosures  (§  563.99(d)), 
restrictions  on  prepayment  penalties  on 
ARM  loans  (§  545.34),  and  certain 
restrictions  on  corporate  names  and 
titles.  They  also  approved  deleting  Form 
AR  filings  (§  563.45)  and  the  outdated 
liability  growth  rule  (§  563.131). 
Commenters  also  favored  the  proposed 
changes  to  rules  on  the  numbers  of 
directors  for  savings  associations 
(§  552.6-1)  and  the  removal  of  certain 
restrictions  on  advisory  boards 
(§  545.123).  Except  as  ffiscussed  above, 
we  received  no  other  comments  on  the 
proposed  rules. 

C.  Changes  in  the  Proposed  Rules 

Besides  those  changes  discussed 
above,  the  modifications  to  our  rules 
and  regulations  listed  in  this  final  rule 
are  materially  unchanged  from  those 
listed  in  the  proposal.  Some  minor 
changes  have  been  made,  however,  to 
our  Local  Rules  of  Practice  and 
Procedure  in  Adjudicatory  Proceedings 
("Local  Rules’’)*. 


*  The  Local  Rules  apply  to  OTS  administrative 
enforcement  proceedings  commenced  on  or 


Changes  to  §  509.104  of  the  Local 
Rules  from  those  listed  in  the  proposal 
including  the  following: 

Minor  revisions  to  paragraphs  (b),  (f), 
(g),  and  (h)  have  been  made  to  clarify 
the  additional  filing  procedtues.  The 
term  "Secretary,”  wffich  refers  to  the 
Secretary  to  the  Office,  who  receives 
adjudicatory  filings,  will  replace  the 
term  "Corporate  Secretary,”  which 
refers  to  the  person  who  receives 
applications  and  other  corporate  filings. 
The  proposed  amendment  to  pcuagraph 
(d)  has  been  withdrawn  as  redundant; 
there  is  no  change  to  existing  paragraph 
(d). 

Paperwork  Reduction  Act 

The  collection  of  information 
requirement  contained  in  this  final 
relation  has  been  submitted  to  and 
approved  by  the  Office  of  Management 
and  Budget  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507).  The 
collection  of  information  is  contained  in 
12  CFR  516.1(c). 

Section  516.1  contains  OTS 
application  processing  guidelines  and 
procedures.  Applications  are  labelled  to 
ensure  that  all  appropriate  OTS  offices 
receive  copies.  To  ei^^ite  processing, 
OTS  is  now  requiring  the  filing  of  two 
additional  copies  of  all  applications/ 
notices  that  raise  significant  issues  for 
concurrent  review  by  Washington  and 
Regional  offices. 

The  information  collection  under 
0MB  Control  Number  1550-0056 
entitled  "Requirements  for  Filings"  was 
amended  to  include  this  new  coUection. 

The  following  summarizes  the 
estimated  additional  burden  of  the 
information  collection  in  §  516.1(c): 


Number  of  hours  per  response . 05 

Number  of  annual  responses .  630 

Total  number  of  hours  yearly .  31.5 

Average  cost  per  hour .  $20.00 

Total  yearly  cost .  $630.00 


The  following  summarizes  the 
estimated  total  burden  for  the  amended 
package  under  control  munber  1550- 
0056: 


Number  of  hours  per  response . 055 

Number  of  annual  responses .  6,300 

Total  number  of  hoius  yearly .  346.5 

Average  cost  per  hour .  $20.00 

Total  yearly  cost .  $6,930.00 


Comments  concerning  the  accuracy  of 
these  estimates  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1550), 
Washington,  DC  20503. 


subsaqumt  to  August  12, 1991  See  56  FR  38,302, 
38,305,  38,317  (Aug.  12. 1991)  (codieed  at  12  CFR 
509.100-509.104). 
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Executive  Order  12291 

Hie  OTS  has  determined  that  this 
regulation  does  not  constitute  a  "major 
rule”  and,  therefore,  does  not  require 
the  preparation  of  a  hnal  regulatory 
impact  analysis. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act.  it  is  certified 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  smaller  entities. 
Accordingly,  a  Regulatory  Flexibility 
Act  Analysis  is  not  required. 

List  of  Subjects 
12  CFR  Part  506 

Reporting  and  recordkeeping 
requirements. 

12  CFR  Part  509 

Administrative  practice  and 
procedures.  Penalties. 

12  CFR  Part  516 

Applications,  Reporting  and 
recordkeeping  requirements.  Savings 
associations. 

12  CFR  Part  528 

Advertising.  Civil  rights.  Credit,  Fair 
housing.  Mortgages,  Reporting  and 
recordkeeping  requirements.  Savings 
associations.  Signs  and  symbols. 

12  CFR  Parts  541,  543,  556,  558,  559, 
561,  579  and  580 

Savings  associations. 

12  CFR  Part  545 

Accounting,  Consumer  protection. 
Credit,  Electronic  funds  transfers. 
Investments,  Manufactured  homes. 
Mortgages,  Reporting  and  recordkeeping 
requirements.  Savings  associations. 

12  CFR  Parts  552  and  563b 

Reporting  and  recordkeeping 
requirements,  Savings  associations. 
Securities. 

12  CFR  Part  563 

Accounting,  Advertising.  Crime, 
Currency,  Flood  insurance.  Investments, 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities.  Surety  bonds. 

12  CFR  Part  563e 

Community  development.  Credit, 
Investments,  Reporting  and 
recordkeeping  requirements.  Savings 
associations. 

12  CFR  Part  567 

I 

Capital,  Reporting  and  recordkeeping 
requirements.  Savings  associations. 


12  CFR  Part  571 

Accoimting,  Conflicts  of  interest. 

Gold,  Investments,  Reporting  and 
recordkeeping  requirements.  Savings 
associations. 

Accordingly,  the  Office  of  Thrift 
Supervision  amends  chapter  V,  title  12, 
Code  of  Federal  Regulations,  as  set  forth 
below. 

SUBCHAPTER  A-ORGANIZATION  AND 
PROCEDURES 

PART  506— INFORMATION 
COLLECTION  REQUIREMENTS  UNDER 
THE  Pi^ERWORK  REDUCTION  ACT 

1.  The  authority  citation  for  part  506 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  3501  et  seq. 

la.  Section  506.1  is  amended  by 
adding  four  new  entries  to  the  table  in 
paragraph  (b)  in  iiumerical  order  to  read 
as  follows; 

§506.1  OMB  control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction  Act 
***** 


(b)  Display 


12  CFR  part  or  section  where  Idena- 
Hed  and  described 

Current 
OMB  control 
No. 

•  •  e  • 

516.1(b) . - . - . . 

1560-0056 

563.99-563.101  (Subpart  0),  Appen¬ 
dix  A  _ _ _  _ 

1550-0078 

563.100  .„  . .  .  . 

1550-0078 

563.101  . . 

1550-0078 

•  •  •  • 

PART  509  RULES  OF  PRACTICE  AND 
PROCEDURE  IN  ADJUDICATORY 
PROCEEDINGS 


lb.  The  authority  citation  for  part  509 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  556;  12  U.S.C.  1464, 
1467, 1467a.  1813;  15  U.S.C.  781. 

2.  Section  509.104  is  amended  by 
revising  paragraphs  (b)  and  (f),  by 
redesignating  paragraph  (g)  as  paragraph 
(i),  and  by  adding  new  paragraphs  (g) 
and  (h)  to  read  as  follows: 

§  509.1 04  Additional  procedures. 
***** 

(b)  Motions.  All  motions  shall  be  filed 
with  the  administrative  law  judge  and 
an  additional  copy  shall  be  filed  with 
the  Secretary  to  the  Office,  who  receives 
adjudicatory  filings,  ("Secretary”); 
provided,  however,  that  once  the 
administrative  law  judge  has  certified 
the  record  to  the  Director  pursuant  to 
§  509.38  of  this  part,  all  motions  must  be 
filed  with  the  Director,  to  the  attention 


of  the  Secretary,  within  the  10  day 
period  following  the  filing  of  exceptions 
allowed  for  the  filing  of  replies  to 
exceptions.  Responses  to  such  motions 
filed  in  a  timely  manner  with  the 
Director,  other  than  motions  for  oral 
argument  befme  the  Director,  shall  be 
allowed  pursuant  to  the  procedures  at 
§  509.23(d)  of  this  part.  No  response  is 
required  for  the  Director  to  make  a 
determination  on  a  motion  for  oral 
argument. 

***** 

(f)  Service  upon  the  Office.  Service  of 
any  document  upon  the  Office  shall  be 
made  by  filing  with  the  Secretary,  in 
addition  to^e  individuals  and/or 
offices  designated  by  the  Office  in  its 
Notice  issu^  pursuant  to  §  509.16  of 
this  part,  or  such  other  means 
reasonably  suited  to  provide  notice  of 
the  person  and/or  office  designated  to 
receive  filings. 

(g)  Filings  with  the  Director.  An 
additional  copy  of  all  materials  required 
or  permitted  to  be  filed  with  or  referred 
to  the  administrative  law  judge  pursuant 
to  subpart  A  and  B  of  thispait  shall  be 
filed  with  the  Secretary.  This  rule  shall 
not  apply  to  the  transcript  of  testimony 
and  e^^ibits  adduced  at  the  hearing  or 
to  proposed  exhibits  submitted  in 
advance  of  the  hearing  pursuant  to  an 
order  of  the  administrative  law  judge 
under  §  509.32  of  this  part.  Materials 
required  or  permitted  to  be  filed  with  or 
referred  to  the  Director  pursuant  to 
suparts  A  and  B  of  this  part  shall  be 
filed  with  the  Director,  to  the  attention 
of  the  Secretary. 

(h)  Filing  and  certification  of  record. 
At  the  same  time  the  administrative  law 
judge  files  with  and  certifies  to  the 
Director  for  final  determination  the 
record  of  the  proceeding,  the 
administrative  law  judge  shall  furnish  to 
the  Director  a  certified  index  of  the 
entire  record  of  the  proceeding.  The 
certified  index  shall  include,  at  a 
minimum,  an  entry  for  each  paper, 
document  or  motion  filed  with  the 
administrative  law  judge  in  the 
proceeding,  the  date  of  the  filing  and  the 
identity  of  the  filer.  The  certified  index 
shall  also  include  an  exhibit  index 
containing,  at  a  minimum,  an  entry 
consisting  of  exhibit  number  and  title  or 
description  for  Each  exhibit  introduced 
and  admitted  into  evidence  at  the 
hearing;  each  exhibit  introduced  but  not 
admitted  into  evidence  at  the  hearing; 
each  exhibit  introduced  and  admitted 
into  evidence  after  the  completion  of  the 
hearing;  and  ^ach  exhibit  introduced 
but  not  admitted  into  evidence  after  the 
completion  of  the  hearing. 
***** 
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PART  516— APPUCATION 
PROCESSING  GUIOEUNES  AND 
PROCEDURES 

3.  The  authority  citation  for  part  516 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  552,  559;  12  U.S.C 
1462a.  1463, 1464. 

4  Section  516.1  is  amended  by 
adding  a  sentence  to  precede  the  last 
sentence  of  paragraph  (c)  introductory 
text  to  read  as  follows: 

§  516.1  Offices  of  the  Office  of  Thrift 
Supervision;  information  and  submittals. 
***** 

(c)  Filings.  *  *  *  Two  additional 
conformed  copies  shall  be  filed  with  the 
Applications  Filing  Room,  Office  of 
Thrift  Supervision,  1700  G  Street,  NW., 
Washington.  DC,  20552  of  any 
application,  notice  or  other  filing  that 
raises  a  significant  issue  of  law  or 
policy,  as  defined  by  OTS  order  or  other 
OTS  guidance.  *  •  • 
***** 

SUBCHAPTER  B-CONSUMER-RELATED 
REGULATIONS 

PART  528— NONDISCRIMINATION 
REQUIREMENTS 

5.  The  authority  citation  for  part  528 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C  1464,  2810  ef  seq., 
2901  ef  seq.,  15  U.S.C  1691, 42  U.S.C  1981, 
1982, 3601-3619. 

§528.1  [Amended] 

6.  Section  528.1  is  amended  by 
removing  paragraphs  (d)  through  (g). 

7  Section  528.6  is  revised  to  read  as 
follows: 

§  528.6  Loan  application  register. 

Savings  associations  and  other 
lenders  required  to  file  Home  Mortgage 
Disclosure  Act  Loan  Application 
Registers  with  the  Office  of  Thrift 
Supervision  in  accordance  with  12  CFR 
part  203  must  enter  the  reason  for 
denial,  using  the  codes  provided  in  12 
CFR  part  203,  with  resp^  to  all  loan 
denials. 

SUBCHAPTER  C— REGULATIONS  FOR 
FEDERAL  SAVINGS  ASSOCIATIONS 

PART  541— DEFINITIONS 

8.  The  authority  citation  for  part  541 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C  1462a,  1463, 1464. 
§541.9  [Removed] 

9  Section  541  9  is  removed. 

§541.12  [Removed] 

10  Section  541.12  is  removed. 


§541.24  [Removed] 

11  Section  541.24  is  removed. 

PART  543— INCORPORATION, 
ORGANIZATION,  AND  CONVERSION 
OF  FEDERAL  MUTUAL 
ASSOCIATIONS 

12.  The  authority  citation  for  part  543 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C  1462, 1462a,  1463, 
1464, 1467a,  2901  et  seq. 

§543.1  [Amended] 

13.  Section  543.1  is  amended  by 
removing  the  first  sentence  of  paragraph 

(a). 

PART  545— OPERATIONS 

14.  The  authority  citation  for  part  545 
continues  to  read  as  follows; 

Authority;  12  U.S.C  1462a,  1463, 1464, 
1828. 

15.  Section  545.12  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  545.12  Demand  deposit  accounts. 
***** 

(b)  A  Federal  savings  association  shall 
not  pay  interest  on  a  demand  deposit: 
however,  finders’  fees  offered  in 
accordance  with  §  561.16(b)  of  this 
chapter  are  not  payments  of  interest. 
***** 

§545.21  [Removed] 

16.  Section  545.21  is  removed. 

17.  Section  545.34  is  amended  by 
revising  the  second  sentence  of 
paragraph  (b)  and  the  second  sentence 
of  paragraph  (c)  to  read  as  follows,  and 
by  removing  the  last  sentence  of 
paragraph  (c): 

§  545.34  Limitations  for  home  loans 
secured  by  borrower-occupied  property. 
***** 

(b)  *  *  *  With  respect  to  any  loan 
made  after  July  3l,  1976,  on  the  security 
of  a  home  occupied  or  to  be  occupied 
by  the  borrower,  no  late  charge, 
regardless  of  form,  shall  be  assessed  or 
collected  by  a  Federal  savings 
association,  imless  any  monthly  billing, 
coupon,  or  notice  the  Federal  savings 
association  may  provide  regarding 
installment  payments  due  on  the  lo£m 
discloses  the  date  after  which  the  charge 
may  be  assessed.  *  *  * 

(c)  *  *  *  A  Federal  savings 
association  may  impose  a  penalty  on  the 
prepayment  of  a  loan  as  provided  in  the 
loan  contract. 

§545.36  [Amended] 

18.  Section  545.36  is  amended  by 
removing  the  second  and  third 
sentences  in  paragraph  (d). 


19.  Section  545.41  is  amended  by 
revising  paragraph  (a)  to  read  as  follows 

§545.41  Community  development  Ioann 
and  inveetmenta. 

(a)  General.  Federal  savings 
associations  have  the  authority  to  make 
investments  pursuant  to  section 
5(c)(3)(B)  of  ffie  Act. 

***** 

§545.75  [Amended] 

20.  Section  545.75  is  amended  by 
removing  and  reserving  paragraph 
(b)(5). 

§545.79  [Removed] 

21.  Section  545.79  is  removed. 

§545.93  [Removed] 

22.  Section  545.93  is  removed. 
§545.123  [Removed] 

.  23.  Section  545.123  is  removed. 

PART  552— INCORPORATION, 
ORGANIZATION,  AND  CONVERSION 
OF  FEDERAL  STOCK  ASSOCIATIONS 

24.  The  authority  citation  for  part  552 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C  1462, 1462a,  1463, 
1464, 1467a. 

25.  Section  552.6-1  is  asiended  by 
revising  the  first  sentence  of  paragraph 
(b)  to  read  as  follows: 

§  552.6-1  Board  of  directore. 
***** 

(b)  Number  and  term.  The  board  of 
directors  shall  consist  of  not  fewer  than 
five  nor  more  than  fifteen  as  prescribed 
in  the  bylaws.  *  *  * 
***** 

§552.7  [Removed] 

26.  Section  552.7  is  removed. 

§552.8  [Amended] 

27.  Section  552.8  is  amended  by 
removing  and  reserving  paragraph  (b). 

PART  556— STATEMENTS  OF  POUCY 

28.  The  authority  citation  for  part  556 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  552,  559;  12  U.S.C 
1464, 1701j-3: 15  U.S.C.  1693-1693r 

§556.7  [Removed] 

29.  Section  556.7  is  removed. 

30.  Part  558  is  revised  to  read  as 
follows: 


T 
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PART  558-POSSESSlON  BY 
CONSERVATORS  AND  RECEIVERS 
FOR  FEDERAL  AND  STATE  SAVINGS 
ASSOCIATIONS 

S^c* 

558.1  Procedure  upon  taking  possession. 

558. 2  Notice  of  appointment. 

Authority:  12  U.SX1 1462. 1462a.  1463. 

1464, 1467a. 


§558.1  Procedure  upon  taMng 
posseseion. 

(a)  The  conservator  or  receiver  for  a 
Federal  or  state  savings  association  shall 
take  possession  of  the  savings 
association  by  taking  posMSsion  of  the 
principal  office  of  the  Federal  or  state 
savings  association  and  in  accordance 
with  the  terms  of  the  Director’s 
appointment. 

(b)  Upon  taking  possession,  the 
conservator  or  receiver  shall 
immediately: 

(1)  Give  notice  of  the  appointment  to 
any  officer  or  employee  in  the  principal 
office  who  appears  to  be  in  ch^e  of 
that  office. 

(2)  Serve  a  copy  of  the  order  of 
appointment  upon  the  savings 
association  or  upon  its  conservator  or 
receiver  by: 

(i)  Leaving  a  certified  copy  of  the 
order  of  appointment  at  the  principal 
office  of  tne  savings  association;  or 

(ii)  Handing  a  certified  copy  of  die 
order  of  appointment  to  the  previous 
conservator,  receiver  or  other  legal 
custodian  of  the  savings  assodadon,  or 
to  the  officer  or  employee  of  the  savings 
association  mr  of  the  previous 
conservator,  receiver  or  other  legal 
custodian  in  the  principal  office  of  the 
savings,  association  who  appears  to  be  in 
charge. 

(3)  Take  possession  of  the  savings 
association’s  books,  records  and  assets. 

(4)  Notify  in  writing,  served 
personally  or  by  registered  mail  or 
telegraph,  all  persons  and  entities  that 
the  conservatOT  or  receiver  knows  to  be 
holding  at  in  possession  of  assets  of  the 
savings  association,  that  the  conservator 
or  receiver  has  succeeded  to  all  rights, 
titles,  powers  and  privil^es  of  the 
savings  associations. 

(5)  File  with  the  Corporate  Secretary 
a  statement  that  possession  was  taken, 
including  the  time  of  the  taking,  which 
statement  shall  be  conclusive  ^dence 
thereof. 

(6)  Post  a  notice  on  the  door  of  the 
principal  and  other  offices  of  the 
savings  association  in  substantially  the 
following  form: 

(i)  For  the  appointment  of  a 
conservdon 

The  (name  of  Fedeial/state  Mvings 
association]  is  in  the  hands  of  (name)  as 


Conservator  under  appointment  by  the 
Director  of  the  Office  of  Thrift  Supervision. 

Conservator _ . 

Date _ 

(ii)  For  the  appointment  of  a  Receiver: 

(A)  During  the  period  beginning  on 
December  31, 1988  and  ending  on 
October  1, 1993: 

The  (name  of  savings  association)  is  in  the 
hands  of  the  Resolution  Trust  Corporatimi  as 
Receiver  under  appointment  by  the  Director 
of  the  Office  of  Thrift  Supervirion. 

Receiver _ . 

Date _ 

(B)  After  October  1, 1993: 

The  (name  of  savings  association)  is  in  the 
hands  of  the  Federal  Deposit  Insurance 
Corporation  as  Receiver  under  ropointment 
by  me  Director  ot  the  Office  of  Imrift 
Supervision. 

Receiver _ , 

Date _ 

(7)  By  operation  of  law  and  without 
any  conveyance  or  other  instrument,  act 
or  deed,  succeed  to  the  rights,  titles, 
powers  and  privileges  of  the  savings 
association,  and  to  the  rights,powers, 
and  privileges  of  its  stot^olders, 
mend>m^,  accountholders,  depositors, 
officers,  and  directors.  No  stockholder, 
member,  accountholder,  depositor, 
officer  or  director  shall  thereafter  have 
or  exercise  any  right,  power,  or 
privilege,  or  act  in  connection  with  any 
of  the  savings  association's  assets  or 
property. 

§  558.2  Notico  of  appointmanL 
If  the  Director  of  the  OTS  appoints  a 
conservator  or  receiver  under  this  part, 
the  Ciorporate  Secretary  shall  mail  a 
certified  copy  of  the  CJTS’s  appointment 
to  the  savings  association’s  address  as  it 
appears  in  the  OTS’s  records,  and  notice 
of  the  appointment  shall  be  filed 
immediately  for  publication  in  the 
Federal  Register. 

PART  5S»-{REM0VED] 

31.  Part  559  is  removed. 

SUBCHAPTER  D-REQULATION8 
APPLICABLE  TO  ALL  SAVINGS 
ASSOCIATIONS 

PART  561— DEFINITIONS 

32.  The  authority  citation  for  part  561 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1462. 1462a,  1463, 
1464, 1467a. 

§561.5  [RemovMQ 

33.  Section  561.5  is  removed. 

/ 

§561.16  lAmended] 

34.  Sectiem  561.16  is  ammuled  by 
removing  paragra{^  (b)  through  (e), 
and  (g),  and  by  redesignating  paragraph 
(f)  as  paragraph  (b). 


§561.17  [Removed] 

35.  Section  561.17  is  removed. 

§561.22  (Removed] 

36.  Section  561.22  is  removed. 

§561.46  [Removed] 

37.  Section  561.46  is  removed. 

PART  S6S-OPERATIONS 

38.  The  authority  citation  for  part  563 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462, 1462a,  1463, 
1464, 1467a,  1468, 1817, 1828, 3806;  42 
U.S.C  4106;  Pub.  L  102-242,  sec.  306, 105 
Stat.  2236.  2355  (1091). 

§563.7  [Amended] 

39.  Section  563.7  is  amended  by 
removing  paragraph  (d)  and 
redesignating  paragraph  (e)  as  paragraph 
(d). 

§563.24  [Removed] 

40.  Section  563.24  is  removed. 

§563.27  [Amended] 

41.  Section  563.27  is  amended  by 
removing  paragraphs  (a)  and  (bK2),  and 
by  removing  the  heading  of  paragraph 
(b)  and  the  paragraph  designations  (b) 
and  (b)(1). 

§563.29  [Removed] 

42.  Section  563.29  is  removed. 

§563.32  [Removed] 

43.  Section  563.32  is  removed. 

§563.33  [Amended] 

44.  Section  563.33  is  amended  by 
removing  and  reserving  paragraph  (b). 

§  563.34  [Removed] 

45.  Sectim  563.34  is  removed. 

§563.45  [Removed] 

46.  Section  563.45,  including  Form 
AR,  is  removed. 

§563.46  [Amended] 

47.  Section  563.48  is  amended  by 
removing  from  the  first  sentence  of 
paragraph  (e)  the  phrase  "(including 
purchasing)’’  and  by  adding  in  Ueu 
thereof  the  phrase  "(but  not  including 
purchasing)’’. 

§563.90  [Removed] 

48.  Section  563.90  is  removed. 

§563.93  [Amended] 

49.  Section  563.93  is  amended  by 
removing  the  phrase  "as  defined  in 
paragraph  (bKl3)  of  this  section"  frtnn 
paragraphs  (bK6)(i)  and  (d)(3Mii),  and  by 
adding  in  lieu  thei^f  the  phrase  "as 
definM  in  paragraph  (bKll)  of  this 
section." 
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§563.99  [Amended] 

50.  Section  563.99  is  amended  by 
removing  and  reserving  paragraph  (d). 

§  563.1 31  [Removed] 

51.  Section  563.131  is  removed. 

52.  Section  563.132  is  amended  by 
revising  paragraph  (a)(l](ii)  to  read  as 
follows: 

1 563.132  Securitiee  issued  through 
subsidiaiies. 

(a).  •  * 

(D*  *  * 

(u)  An  operating  subsidiary  (as 
defined  in  §  545.81(b)  of  this  chapter),  a 
service  corporation  (as  defined  in 
§  561.45  of  this  subchapter),  or  any 
other  subsidiary  of  a  state^arter^ 
savings  association  not  organized  in 
compliance  with  §  545.82  of  this 
chapter,  if  any  proceeds  of  such 
securities  are  remitted  to  a  parent 
savings  association  (unless  such  a 
subsidiary  demonstrates  to  the  OTS  that 
the  purpose  for  such  an  issuance  was 
totally  for  the  subsidiary’s  reasonable 
corporate  needs  based  on  reasonable 
written  projections  of  its  financing 
requirements). 

***** 

§563.192  [RemovMH 

53.  Section  563.192  is  removed. 

PART  563b— CONVERSIONS  FROM 
MUTUAL  TO  STOCK  FORM  ' 

54.  The  authority  citation  for  part 
563b  continues  to  read  as  follows: 

Authority:  12  U.S.C  1462. 1462a,  1463, 
1464, 1467a:  15  U.S.C  78c,  781, 78m,  78n. 
78w 

55.  Section  563b.3  is  amended  by 
adding  a  new  paragraph  (i)(4)(vi)  to  read 
as  follows: 

§  563b.3  General  principlee  for 
conversions. 

***** 

(i)  Acquisition  of  the  securities  of 
converting  and  converted  savings 
associations) — *  *  * 

(4)  Exceptions.  *  *  * 

(vi)  No  application  under  paragraph 
(i)(3)(i)  of  this  section  generally  shall  be 
required  for  any  proposed  acquisition 
that  requires  prior  approval  of,  or 
clearance  by,  the  OTS  imder  12  CFR 
part  574  provided  that  the  application 
required  to  be  filed  pursuant  to  part  574 
of  this  chapter  addresses  in  specific 
detail  how  the  proposed  transaction  will 
comply  with  the  criteria  for  approval 
under  paragraph  (i)(5)  of  this  section, 
and  the  proposed  acquisition  is  not 
opposed  by  the  recently  converted 
association  subject  to  paragraph  (i)(3)(i) 
of  this  section  Where,  pursuant  to  this 


paragraph  (i)(4)(vi),  no  separate 
application  under  paragraph  (i)(3)(i)  of 
this  section  is  required,  the  prohibition 
on  ofiers  to  acquire  equity  securities 
contained  in  paragraph  (i)(3)(i)  of  this 
section  shall  not  apply. 
***** 

PART  563e— COMMUNITY 
REINVESTMENT 

56.  The  authority  citation  for  part 
563e  is  revised  to  read  as  follows: 

Authority:  12  U.S.C  1462a,  1463, 1464, 
1467a,  2901  et  seq. 

§563e.6  [Amended] 

57.  Section  563e.6  is  amended  by 
removing  the  phrase  "District  Director" 
firom  the  third,  fifth,  and  sixth 
paragraphs  in  the  sample  notice,  and 
adding  in  lieu  thereof  the  phrase 
"Regional  Director". 

PART  567— CAPITAL 

58.  The  authority  citation  for  part  567 
is  revised  to  read  as  follows 

Authority:  12  U.S.C.  1462, 1462a.  1463, 
1464, 1467a. 

§567.20  [Removed] 

59  Section  567.20  is  removed. 

PART  571— STATEMENTS  OF  POUCY 

60.  The  authority  citation  for  part  571 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  552,  559;  12  U.S.C. 
1462a,  1463, 1464. 

§571.1  [R^ved] 

61  Section  571.1  is  removed. 

§571.3  [Removed] 

62.  Section  571.3  is  removed. 

§571.10  [Removed] 

63.  Section  571 10  is  removed. 
§571.16  [Removed] 

64.  Section  571.16  is  removed. 
§571.17  [Removed] 

65.  Section  571.17  is  removed. 
§571.25  [Removed] 

66.  Section  571.25  is  removed. 
§571.26  [Removed] 

67.  Section  571.26  is  removed. 
SUBCHAPTER  E— [RESERVED] 

PARTS  579  AND  580— [REMOVED] 

68.  Parts  579  and  580  are  removed 
and  subchapter  E  is  removed  and 
reserved. 

Dated:  December  2, 1992. 


By  the  Office  of  Thrift  Supervision. 
Timothy  Ryan, 

Director 

(PR  Doc.  93-720  Filed  1-13-93;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airepece  Docket  No.  91-AEA-25] 

Change  of  Operating  Hours  of  Control 
Zone;  Chincoteague  (Wallops  Island), 

VA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  rule  published  in 
the  Federal  Register  on  August  25, 

1992.  The  final  rule  amended  the  name 
and  operating  hours  of  the  Chincoteague 
(Wallops  Island),  VA,  Control  Zone. 

This  correction  adds  to  the  description 
the  ceiling  height  that  was  inadvertently 
omitted. 

EFFECTIVE  DATE:  January  14, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Curtis  L.  Brewington,  Designated 
Airspace  Specialist,  System 
Management  Branch,  AEA-530,  F.A.A. 
Eastern  Region,  Fitzgerald  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430;  telephone:  (718)  553-0857. 
SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Doounent  92-20347, 
Airspace  Docket  No.  91-AEA-25, 
published  on  August  25, 1992  (57  FR 
38435),  revised  the  name  and  changed 
the  operating  hours  of  the  Chincoteague 
(Wallops  Island),  VA,  Control  Zone.  The 
height  of  the  Wallops  Island,  VA, 

Control  Zone  was  inadvertently  omitted  . 
from  the  description.  This  action 
corrects  that  error. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the 
publication  on  August  25, 1992  (Federal 
Register  Document  92-20347)  and  the 
description  in  FAA  Order  7400. 7A 
which  is  incorporated  by  reference  in  14 
CFR  71.1,  are  corrected  as  follows: 

§71.1  [Corrected] 

1.  On  page  38435,  colunms  2  and  3, 
the  description  for  Wallops  Island,  VA, 
Control  2^ne  is  corrected  to  read  as 
follows: 
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Section  71.171  Designation 

*  *  •  *  * 

AEA  VA  CZ  Chincotegaue,  VA  [Removed) 

•  *  *  *  « 

AEA  VA  CZ  Wallops  Island,  VA  (Added) 
NASA  Wallops  Flight  Facility,  Wallops 
Island,  VA  (lat  37®56'30^.,  long. 
75“27'44"W.) 

Snow  Hill  VORTAC  (lat.  38“03'24"N.,  long. 
75‘’27'50"W.) 

That  airspace  extending  upward  from  the 
surface  to  2,500  feet  MSL  within  a  4.4-mile 
radius  of  NASA  Wallops  Flight  Facility  and 
within  1.8  miles  each  side  of  the  Snow  Hill, 
MD,  VORTAC  181”  radial,  extending  from 
the  4.4-mile  radius  to  2.2  miles  south  of  the 
VOR.  This  control  zone  shall  be  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

•  *  *  *  • 

Issued  in  Jamaica,  New  York,  on  December 
22, 1992.  '  '' 

Gary  W.  Tucker, 

Manager,  Air  Traffic  Division. 

[FR  Doc.  93-810  Filed  1-13-93;  8:45  am) 
BILUNG  CODE  4S10-13-M 


14CFRPart  71 

[Airspace  Docket  No.  92-AWP-16] 

Enlargement  of  the  Riverside,  CA  700 
Foot  Mean  Sea  Level  (MSL)  and  Above 
Transition  Area 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  enlarges  the 
Riverside,  CA  700  foot  MSL  and  above 
transition  area.  This  enlargement  will 
provide  controlled  airspace  for  aircraft 
executing  a  missed  approach  for  the 
Very  High  Frequency  Omnidirectional 
Range-B  (VOR-B)  Standard  Instrument 
Approacli  Procedure  (SLAP)  to  the 
Riverside  Municipal  Airport,  CA. 
EFFECTIVE  DATE:  0901  UTC,  April  1, 

1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gene  Enstad,  Airspace  Specialist, 

System  Management  Branch,  AWP-530, 
Air  Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
telephone  (310)  297-0010. 
SUPPLEMENTARY  INFORMATION: 

History 

On  September  29, 1992,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  enlarge  the  Riverside,  CA  700 
foot  MSL  and  al^ve  transition  area  (57 


FR  44712).  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  were  received.  The 
coordinates  in  the  proposal  were  North 
American  Datum  27;  however,  these 
coordinates  have  been  updated  to  North 
American  Datum  83.  Transition  areas 
are  published  in  section  71.181  of  FAA 
Order  7400.7A,  dated  November  2, 

1992,  and  effective  November  27, 1992, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  transition  areas  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  enlarges 
the  Riverside,  CA  transition  area.  This 
transition  area  will  provide  controlled 
airspace  for  aircraft  executing  a  missed 
approach  for  the  VOR-B  SlAP  to  the 
Riverside  Municipal  Airport,  CA.  The 
additional  700  foot  MSL  and  above 
transition  area  encompasses  about  five 
square  miles.  In  addition,  a  minor 
latitude  and  longitude  typographical 
error  in  defining  the  Riverside,  CA  700 
foot  and  above  transition  area  was  made 
in  the  Notice  of  Proposed  Rulemaking 
and  is  corrected  in  this  final  rule. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a  “major 
rule”  under  Executive  Order  12291;  (2) 
is  not  a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  wdl  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Incorporation  by 
reference.  Transition  areas. 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71— DESIGNATION  OF 
FEDERAL  AIRWAYS,  AREA  LOW 
ROUTES,  CONTROLLED  AIRSPACE, 
AND  REPORTING  POINTS,  JET 
ROUTES,  AND  AREA  HIGH  ROUTES 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows; 

Authority:  49  U.S.C  app.  1348(a),  1354(a), 
1510;  E.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7A, 
Compilation  of  Regulations,  dated 
November  2, 1992,  and  effective 
November  27, 1992,  is  amended  as 
follows: 

Section  71.181  Designation  of  Transition 
Areas  ' 

A  *  •  A  • 

AWP  CA  TA  Riverside  CA  (Revised) 

That  airspace  extending  upward  from  700 
feet  above  ^e  surface  bounded  by  a  line 
beginning  at  lat  34®10'00"N,  long. 
117”59'03"W;  to  lat.  34”10'00''N,  lone. 
117‘’01'03'TV;  to  lat.  33“50'00"N,  long. 
117“01'03"W;  to  lat.  33”42'30n4,  long. 
116”56'33"W;  to  lat.  33”38'00"N,  long. 
117'>09'03”W;  to  lat  33“43'00''N,  long. 
117*15'03”W;  to  lat  33“43W'N,  long. 
117*20'03”W;  to  lat  33“42'00''N,  long. 
117”20'03"W:  to  lat.  33*42'00''N,  long. 
117'’25'03'^;  to  lat  33”39'00n4,  long. 
117”25'03"W;  to  lat  33‘’39'00"N,  long. 
117”30'03"W:  to  lat.  33*46'00'T4,  long. 
117’’45'03''W;  to  lat  33”56'00”N,  long. 
lir53'03"W;  to  lat  33”56'00"N,  long. 
117®59'03''W,  thence  to  the  point  of 
beginning.  That  airspace  extending  upward 
from  1,200  feet  above  the  surface  bounded  by 
a  line  beginning  at  lat  34’’30'00''N,  long. 
117”43'03''W;  thence  east  along  lat. 
34°30'00'T4,  to  the  southeast  boundary  of  V- 
21,  thence  along  the  southeast  boundary  of 
V-21  to  long.  116®30'03''W,  thence  direct  to 
lat.  34”40'30”N,  long.  116”29'43'TV:  to  lat. 
34‘’30'00''N,  long.  116‘’26'23''W;  to  lat 
34°16'00"N,  long.  116”18'03''W;  to  lat. 
33“30'00"N,  long.  116”18'03"W;  thence 
westerly  along  lat.  33*30'00^,  to  long. 
117”30'03"W:  to  lat  33”39'00"N,  long. 
117”30'03"W;  to  lat.  33”46'00"N,  long. 
117”45'03"W;  to  lat  33‘’56W'N,  long. 
117'*53'03"W,  to  lat  33'56'00"N,  long. 
117'’59'03''W;  to  lat  34*10'00"N,  long. 
117”59'03"W;  to  lat  34”10'00”N,  long. 
117®43'03"W,  thence  to  the  point  of 
beginning. 

*  •  *  w  * 

Issued  in  Los  Angeles,  California,  on 
December  11, 1992. 

Richard  R.  Lien, 

Manager,  Air  Traffic  Division,  Western-Pacific 
Region. 

(FR  Doc.  93-885  Filed  1-13-93;  8:45  am) 
BILUNQ  CODE  4ai0-<3-«l 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminlatratlon 

21  CFR  Parts  510  and  558 

Animal  Drugs,  Feeds,  aiKi  Related 
Products;  Change  of  Sponsor 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMIARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  for  a  new  animal  drug 
application  (NADA)  flom  Agri  Beef  Co. 
to  Elanco  Animal  Health.  A  Division  of 
Eli  Lilly  and  Co. 

EFFECTIVE  DATE:  January  14. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Benjamin  Puyot,  Center  for  Veterinary 
Medicine  (HFV-130),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville.  MD  20855,  301-295-8646. 
SUPPLEMENTARY  INFORMATION:  Agll  Beef 
Co.,  2201  North  20th  St..  P.  O.  Box  47. 
Nampa,  ID  83653,  has  informed  FDA 
that  it  has  transferred  ownership  of,  and 
all  rights  and  interests  in,  approved 
NADA  140-939  for  Monensin/Tylosin 
liquid  B  feed  to  Elanco  Animal  Health, 

A  Division  of  Eli  Lilly  and  Co..  Lilly 
Corporate  Center,  Indianapolis,  IN 
46285.  Accordingly,  the  agency  is 
amending  the  relations  in  21  CFR 
558.355(Q(3)(ix)  to  reflect  the  change  of 
sponsor.  Also,  TOA  is  amending  the 
regulations  in  21  CFR  510.600(c)(1)  and 
(c)(2)  by  removing  Agri  Beef  Co.  because 
the  firm  is  no  longer  the  sponsor  of  any 
approved  NADA’s. 

List  of  Subjects 
21  CFR  Part  510 
Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  558 
Animal  drugs.  Animal  feeds. 
Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  510  and  558  are  amended  as 
follows: 

PART  510-NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  Secs.  201, 301,  501, 502,  503, 
512, 701. 706  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.Q  321,  331, 351,  352, 
353,  360b,  371, 376). 


S  510.600  [Amandod] 

2.  Section  510.600  Names,  addresses, 
and  drug  labeler  codes  of  sporisors  of 
approved  applications  is  amended  in 
the  table  in  paragraph  (c)(1)  by 
removing  the  entry  “Agri  Beef  Co.”  and 
in  the  table  in  paragraph  (c)(2)  by 
removing  the  entry  “0225^1 

PART  558-NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

3.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Secs.  512, 701  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C 
360b.  371). 

f  558.355  [Amended] 

4.  Section  558.355  Monensin  is 
amended  in  paragraph  (f)(3)(ix)  by 
removing  the  number  “022941”  and 
adding  in  its  place  “000986”. 

Dated:  January  7. 1993. 

Robert  C  Livingston, 

Director,  Office  of  New  Animal  Drug 
Evaluation.  Center  for  Veterinary  Medicine. 
[FR  Doc.  93-803  Filed  1-13-92;  8:45  am] 
BIUJNG  CODE  416<M»-F 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 
21  CFR  Part  1308 

Schedules  of  Controlled  Substances: 
Placement  Cathinone  and  2,5- 
Dimethoxy-4-ethylamphetamine  Into 
Schedule  I 

AGENCY:  Drug  Enforcement 
Administration.  Department  of  Justice. 
ACTION:  Final  rule. 

SUMMARY:  With  the  issuance  of  this  final 
rule,  the  Administrator  of  the  Drug 
Enforcement  Administration  (DEA) 
places  cathinone  and  2,5-dimethoxy-4- 
ethylamphetamine  (DOET)  into 
Schedule  I  of  the  Ctmtroll^  Substances 
Act  (CSA)  (21  U.S.C.  801  et  seq.).  As  a 
result  of  this  rule,  the  regulatory 
controls  and  criminal  sanctions  of  a 
Schedule  I  substance  under  the  CSA 
will  be  applicable  to  the  manufacture, 
distribution,  and  possession  of 
cathinone  and  DOET.  This  action  is 
taken  to  enable  the  United  States  to 
meet  its  obligations  tmder  the 
Convention  on  Psychotropic 
Substances. 

EFFECTIVE  DATE:  February  16, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Howard  McClain,  Jr..  Chief,  Drug  and 
Chemical  Evaluation  Section,  Drag 
Enforcement  Administration, 
Washington,  DC  20537,  Telephone: 
(202)  307-7183. 


SUPPLEMENTARY  ^FORMATION:  Cathinone 
and  DOET  are  psychoactive  substances 
which  are  regulated  under  Schedule  I  of 
the  United  Nations  Convention  on 
Psychotropic  Substances,  1971.  The 
United  States  is  a  signatory  to  that 
Convention.  The  CSA  requires  the 
Secretary  of  the  Department  of  Health 
and  Human  Services  (DHHS),  should  he 
concur  with  the  scheduling  decision  of 
the  United  Nations  Commission  on 
Narcotic  Drugs  and  should  he  determine 
that  control  measures  under  the  CSA  are 
not  adequate  to  meet  the  requirements 
of  the  Convention,  to  recommend  to  the 
Attorney  General  that  he  initiate 
proceedings  for  scheduling  the  I 

substance  [see  21  U.S.C.  811(d)(3)(B)]. 

By  letter  dated  July  2, 1987,  the 
Assistant  Secretary  for  Health,  acting  on  ! 
behalf  of  the  Secretary,  recommend^  to  ' 
the  Administrator  of  the  DEA  that  he  ! 
initiate  scheduling  actions  \mder  the 
CSA  to  assure  compliance  with  the 
international  requirements.  The 
Administrator  proposed  placing 
cathinone  and  DOET  into  Schedule  I  of 
the  CSA  in  a  notice  which  was  I 

published  in  the  Federal  Register  (52  | 

FR  41736,  October  30, 1987).  In  I 

response  to  the  proposal,  an  individual  i 
requested  a  hearing  if  the  placement  of 
ca^inone  and  DOCT  into  Sdiedule  I 
would  affect  his  religious  use  of  a 
number  of  psychoactive  substances. 

Because  the  comment  was  not  filed  in 
a  timely  manner  and  the  request  for  a 
hearing  was  not  made  in  accordance 
with  the  procedures  set  forth  in  21  CFR  ' 
1308.45,  the  request  was  denied.  j 

The  Administrator,  by  letter  of  | 

December  13. 1988,  requested  a  I 

scientific  and  medical  evaluation  of  the  . 
Assistant  Secretary  for  Health  [see  21  > 

U.S.C.  811(b)].  The  Assistant  itecretary  i 
responded  by  letter  of  November  5, 1992  1 
and  recommended  that  cathinone  and 
DOET  be  placed  into  Schedule  I. 

Enclosed  with  the  letter  were 
documents  which  were  entitled  “Basis 
for  the  Recommendation  for  Control  of 
Cathinone  into  Schedule  I  of  the 
Controlled  Substances  Act”  and  “Basis 
for  the  Recommendation  for  Control  of 
2,5*Dimethoxy-4*ethylamphetamine 
(DOET)  into  Schedule  I  of  the 
Controlled  Substances  Act”.  Each 
document  presented  an  evaluation  and  J 
scheduling  recommendation  which 
were  based  on  a  review  of  the  fectors 
which  the  CSA  requires  the  Attorney 
General  and  the  Secretary  to  consider 
[see  21  U.S.C.  811(c)l.  The  Assistant 
Secretary  found  that  because 
cathinone’s  abuse  potential  is  similar  to 
those  of  the  stimulants,  amphetamine 
and  methamphetamine,  both  of  which 
have  high  potentials  for  abuse  and  are 
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controlled  in  Schedule  n  of  the  CSA, 
and  because  cathinone  has  not  been 
accepted  for  medical  use  in  treatment  in 
the  United  States,  cathinone  should  be 
controlled  in  Schedule  I.  In  relation  to 
EKDET,  the  Assistant  Secretary  found 
that  because  its  abuse  potential  is 
similar  to  that  of  the  hallucinogens, 
mescaline,  2,5-dimethoxy-4- 
methylamphetamine  and  2,5* 
dimethoxyamphetamine  all  of  which  are 
controlled  in  Schedule  I  of  the  CSA,  2,5- 
dimethoxy-4-ethylamphetamine  (DOET) 
should  be  controlled  similarly  in 
Schedule  I. 

Cathinone  is  the  major  psychoactive 
component  of  the  plant  Catfia  edulis 
(khat).  The  yoimg  leaves  of  khat  are 
chewed  for  a  stimulant  e^ect. 

Enactment  of  this  rule  results  in  the 
placement  of  any  material  which 
contains  cathinone  into  Schedule  I. 

When  khat  contains  cathinone,  khat  is 
a  Schedule  I  substance.  During  either 
the  maturation  or  the  decomposition  of 
the  plant  material,  cathinone  is 
converted  to  cathine,  a  Schedule  IV 
substance.  In  a  previously  published 
final  rule,  the  Administrator  stated  that 
khat  will  be  subject  to  the  same 
Schedule  IV  controls  as  cathine,  (see  53 
FR  17459,  May  17, 1988).  When  khat 
does  not  contain  cathinone.  but  does 
contain  cathine.  khat  is  a  Schedule  IV 
substance. 

While  the  clandestine  synthesis  of 
cathinone  has  not  been  encountered  by 
the  DEA,  the  illicit  synthesis  of  the 
methyl  analog,  methcathinone,  has  been 
encountered  at  twelve  clandestine 
laboratories.  Methcathinone  was  placed 
into  Schedule  I  on  May  1, 1992 
pursuant  to  21  U.S.C.  811(h)  (see  57  FR 
18825,  May  1, 1992).  In  January  1992, 
the  encountered  a  clandestine 
laboratory  which  had  manufactured 
DOET. 

Based  on  the  information  gathered 
and  reviewed  by  the  DEA,  DHHS  and 
the  recommendation  of  the  Assistant 
Secretary  for  Health,  the  Administrator 
of  the  DEA,  pursuant  to  the  provisions 
of  21  U.S.C  811(a),  finds  that; 

(A)  Cathinone  and  DOET  each  have  a 
high  potential  for  abuse. 

(B)  Cathinone  and  DOET  have  no 
currently  accepted  medical  use  in 
treatment  in  the  United  States. 

(C)  There  is  a  lack  of  accepted  safety 
for  use  of  cathinone  or  DOET  under 
medical  supervision. 

The  above  findings  are  consistent 
with  placement  of  cathinone  and  DOET 
into  Schedule  I  of  the  CSA. 

Regulations  that  are  effective  on  and 
after  February  16. 1993,  and  imposed  on 
cathinone  and  DOET  are  as  follows: 

1.  Registration.  Any  person  who 
manufactures,  distributes,  delivers. 


imports  or  exports  cathinone  or  DOET 
or  who  engages  in  research  or  conducts 
instructional  activities  with  respect  to 
these  substances,  or  who  proposes  to 
engage  in  such  activities,  must  be 
registered  to  conduct  such  activities  in 
accordance  with  parts  1301  and  1311  of 
title  21  of  the  Code  of  Federal 
Regulations. 

2.  Security.  Cathinone  and  DOET 
must  be  manufactured,  distributed  and 
stored  in  accordance  with  §§  1301.71- 
1301.76  of  title  21  of  the  Code  of  Federal 
Regulations. 

3  Labeling  and  packaging.  All  labels 
and  labeling  for  commercial  containers 
of  cathinone  and  DOET  must  comply 
with  the  requirements  of  §§  1302.03- 
1302.05, 1302.07  and  1302.08  of  title  21 
of  the  Code  of  Federal  Regulations. 

4.  Quotas.  All  persons  required  to 
obtain  quotas  for  cathinone  or  EKDET 
'shall  submit  applications  pursuant  to 
§§1303.12  and  1303.22  of  title  21  of  the 
Code  of  Federal  Regulations. 

5.  Inventory.  Every  registrant  required 
to  keep  records  and  who  possesses  any 
quantity  of  cathinone  or  DOET  shall 
take  an  inventory  pursuant  to 
§§1304.11-1304.19  of  title  21  of  the 
Code  of  Federal  Regulations  of  all  stocks 
of  these  substances  on  hand. 

6.  Records.  All  registrants  required  to 
keep  records  pursuant  to  §§  1304.21- 
1304.27  of  title  21  of  the  Code  of  Federal 
Regulations  shall  maintain  such  records 
on  cathinone  and  EKDET. 

7.  Reports.  All  registrants  required  to 
submit  reports  pursuant  to  §§  1304.34- 
1304.37  of  title  21  of  the  Code  of  Federal 
Regulations  shall  do  so  regarding 
ca&inone  and  DOET. 

8.  Order  Forms.  All  registrants 
involved  in  the  distribution  of 
cathinone  or  DOET  must  comply  with 
the  order  form  requirements  of 

§§  1305.01-1305.16. 

9.  Importation  and  Exportation.  All 
importation  and  exportation  of 
cathinone  or  DOET  shall  be  in 
compliimce  with  part  1312  of  title  21  of 
the  Code  of  Federal  Regulations. 

10.  Criminal  Liability.  Any  activity 
with  respect  to  cathinone  or  DOET  not 
authorized  by,  or  in  violation  of,  the 
CSA  or  the  Controlled  Substances 
Import  and  Export  Act  shall  be 
unlawful. 

Pursuant  to  5  U.S.C.  605(b),  the 
Administrator  certifies  that  the 
placement  of  cathinone  and  DOET  into 
Schedule  I  will  have  no  impact  upon 
small  businesses  or  other  entities  ^yhose 
interests  must  be  considered  imder  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354).  This  drug  control  action  relates  to 
the  control  of  substances  that  have  no 
legitimate  use  or  manufacturer  in  the 
United  States. 


This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  E.0. 12612,  and  it 
has  been  determined  that  this  matter 
does  not  have  sufficient  federalism 
implications  to  require  the  preparation 
of  a  Federalism  Assessment. 

In  accordance  with  the  provisions  of 
21  U.S.C.  811(d),  this  schooling  action 
is  a  formal  rulemaking  that  is  required 
by  United  States  obligations  imder  an 
international  convention,  namely  the 
Convention  on  Psychotropic 
Substances.  1971.  Such  formal 
proceedings  are  conducted  pursuant  to 
the  provisions  of  5  U.S.C.  556  and  557 
and,  as  such,  have  been  exempted  from 
the  consultation  requirements  of 
Executive  Order  12291  (46  FR  13193). 
Accordingly,  this  action  is  not  subject  to 
those  provisions  of  E.0. 12778  which"'^ 
are  contingent  upon  review  by  OMB. 
Nevertheless,  the  Administrator  has 
determined  that  this  is  not  a  “major 
rule,”  as  that  term  is  used  in  E.0. 12291, 
and  that  it  would  otherwise  meet  the 
applicable  standards  of  sections  2(a)  and 
2(b)(2)  ofE.0. 12778. 

List  of  Subjects  in  21  CFR  Part  1308 

Administrative  practice  and 
procedure.  Drug  traffic  control. 

Narcotics,  Prescription  drugs. 

Based  upon  the  notification  of  the 
Secretary-General  of  the  United  Nations 
and  in  accordance  with  the 
recommendations  of  the  Assistant 
Secretary  for  Health  of  the  Department 
of  Health  and  Human  Services  and 
under  the  authority  vested  in  the 
Attorney  General  by  21  U.S.C.  811(a) 
and  delegated  to  the  Administrator  by 
the  regulations  of  the  Department  of 
Justice  (28  CFR  0.100),  the 
Administrator  hereby  amends  21  CFR 
part  1308  as  follows: 

PART  130ft-SCHEDULES  OF 
CONTROLLED  SUBSTANCES 

1.  The  authority  citation  for  21  CFR 
petrt  1308  continues  to  read  as  follows: 

Authority:  21  U.S.C.  811, 812,  871(b) 
unless  otherwise  noted. 

2.  Section  1308.11  is  amended  by 
redesignating  existing  paragraphs  (d)(3) 
throu^  (d)(28)  as  (d)(4)  through  (d)(29) 
and  adding  new  paragraph  (d)(3)  to  read 

'as  follows; 

***** 

f  1308.11  SdMdulel. 

(d)  *  *  * 

(3)  2,5-dimethoxy-4-ethylamphet- 

amine . 7399 

Some  trade  or  other  names:  DOET 

***** 


) 
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3.  Section  1308.11  is  amended  by 
redesignating  paragraphs  (f)(1)  through 
(f)(4)  as  (f)(2)  through  (0(5)  and  adding 
paragraph  (0(1)  to  read  as  follows: 

S1308.11  Schedule  I. 
***** 

(0  •  *  * 

(1)  cathinone . 1235 

Some  trade  or  other  names:  2-amino-l> 
phenyl-l-propanone,  alpha- 
aminopropiophenone.  2- 
aminopropiophenone,  and 
norephedrone. 

***** 

Dated:  January  7, 1993. 

Robert  C  Bonner, 

Administrator  of  Drug  Enforcarwnt 
[FR  Doc.  93-877  Filed  1-13-93;  8:45  am] 
aiLUNa  CODE  4410-0a4l 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Part  990 

[Docket  No.  N-93-3560;  FR  3088-N-04] 

Low-Income  Public  Housing — Project- 
Based  Accounting 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Request  for  comment  on 
estimated  reporting  and  recordkeeping 
burden. 

SUMMARY:  This  request  for  public 
comment  is  related  to  the  final  rule  on 
project-based  accounting  for  low- 
income  public  housing  ffiat  was 
published  on  December  23, 1992.  It 
deals  with  the  subject  of  the  burden  of 
information  collections  contained  in 
that  rule.  The  Department  has  not 
changed  the  burden  estimate,  but  it  is 
inviting  further  comment  from  the 
public. 

DATES:  Comments  are  now  being 
accepted  by  0MB  and  HUD. 

ADDRESSES:  Interested  persons  are 
invited  to  respond  to  this  notice  by 
sending  comments  on  the  reporting  and 
recordkeeping  burden  of  the  project- 
based  accounting  requirement,  in 
accordance  with  24  CFR  part  990, 
subpart  C,  to  both  of  the  following 
persons:  HUD  Rules  Docket  Clerk,  room 
10276,  Office  of  General  Coimsel, 
Department  of  Housing  and 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410-0500;  and  HUD 
Desk  Officer,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 


Management  and  Budget,  725 
Seventeenth  Street  NW.,  Washington, 

DC  20503.  Commtmications  should  refer 
to  the  above  docket  number  and  title.  A 
copy  of  each  commtmication  submitted 
will  be  available  for  inspection  and 
copying  during  regular  business  hours 
(7:30  a.m.-5:30  p.m.  Eastern  Time)  at 
the  Seventh  Street  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  T.  Comerford,  Director, 
Financial  Management  Division,  Office 
of  Management  Operations,  Public  and 
Indian  Housing,  room  4212,  U.S. 
Department  of  Housing  and^ Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410,  telephone  (202) 
708-1872  (voice)  or  (202)  708-0850 
(TDD).  (These  telephone  ntunbers  are 
not  toll-firee.) 

SUPPLEMENTARY  INFORMATION:  In  the 
final  rule,  published  on  December  23, 
1992  (57  FR  61226),  adding  a  subpart  C 
to  24  CFR  part  990,  the  Department 
mentioned  that  the  estimated  reporting 
and  recordkeeping  burden  had  been 
challenged  by  commenters.  This  Notice 
explains  why  the  Department  has  not 
changed  the  burden  estimate,  while 
inviting  further  comment  from  the 
public. 

Numerous  objections  were  raised  by 
commenters  in  response  to  the 
estimated  reporting  and  recordkeeping 
burden  of  IV*  hours  per  PHA  for 
providing  year-end  information  by 
project.  Commenters  argued  that 
project-based  accounting  (PBA)  would 
increase  staff  hours  tremendously, 
require  computer  hardware  and 
software  redesign,  staff  training  time, 
additional  staff  for  handling  accounting 
and  reporting  detail,  increase 
accounting  and  auditing  fees,  and 
require  the  hiring  of  consultants. 

The  respondents  who  raised 
objections  to  the  estimate  of  burden 
hours,  in  HUD’s  view,  have 
misinterpreted  the  extent  of  the 
intended  impact  of  project-based 
accounting  on  the  PHA  accounting 
system.  For  example,  respondents 
assumed  that  the  PBA  requirement 
imposed  a  mandatory  framework  of 
accounting  or  reporting  that  would 
require  extensive  revision  of  their 
existing  accounting  systems;  that 
separate  operating  budgets  and/or  HUD 
reporting  forms  would  have  to  be 
prepared  and  submitted  by  project;  that 
separate  General  Ledgers  would  have  to 
be  maintained  by  project;  that  PBA 
meant  the  assignment  of  specific  staff  to 
individual  projects  which  would  either 
require  the  hiring  of  additional  staff  or 
result  in  idle  time  for  existing  staff;  that 
operating  subsidy  and  operating 


reserves  would  have  to  be  calculated 
and  maintained  by  protect. 

On  the  other  hand,  tne  estimate  of 
burden  hours  was  based  on  the 
assiunption  by  the  Department  that 
many  PHAs,  particularly  larger  PHAs, 
have  existing  systems  in  place  that 
provide  for  me  accumulation  and 
allocation  of  resources  by  management 
area;  that  little,  if  any,  modification  of 
existing  systems  would  be  required  in 
order  to  further  identify  consolidated 
income/expense  categories  by  project  or 
cost  center,  that  the  only  continuing 
additional  time  would  be  in  the 
preparation  of  the  required  year-end 
information  reports  for  the  Board.  The 
elimination  in  the  final  rule  of  the 
requirement  to  allocate  indirect  income/ 
expense  among  projects/cost  centers 
further  ensrires  mat  the  impact  on 
existing  accoimting  systems  will  be 
minimal,  even  for  smaller  PHAs. 
Therefore,  the  Department  did  not 
change  the  number  of  estimated  burden 
hoiirs  because  we  believe  that,  on  the 
average,  the  ongoing  additional  time 
required  by  the  PHA  will  be  limited  to 
preparing  the  annual  project/cost  center 
reports  for  distribution  to  the  Board. 

The,  Office  of  Management  and  Budget 
is  currently  reviewing  the  reporting  and 
recordkeeping  burden  imjiosed  by  the 
rule  and  would  welcome  additional 
comments  concerning  the  new 
requirements  by  housing  authorities, 
and  entities  that  work  with  them,  that 
have  had  experience  with  these  new 
requirements.  HUEl  plans  to  re-examine 
the  burden  estimates  after  the  new  PBA 
requirement  is  operational,  and, 
therefore,  also  welcomes  comments 
concerning  the  burden  experienced  by 
housing  authorities,  espedally  specific 
descriptions  of  the  steps  taken  by  the 
housing  authorities,  the  type  of  staff  or 
consultant  employed  for  the  task,  and 
the  time  actually  taken  by  each  type  of 
staff  member  to  implement  the 
requirements  for  each  project  or  cost 
center. 

Dated:  January  5, 1993. 

Grady  ).  Norris, 

Assistant  General  Counsel  for  Regulations. 
[FR  Doc.  93-945  Filed  1-13-93;  8:45  am) 
BILLINO  CODE  42ie-3S-M 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2602 

Ethical  Conduct  of  Employaea 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Final  rule. 
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SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation  (‘TBGC")  is  repealing 
provisions  of  its  regulations  on  the 
ethical  condiict  of  employees  (part  2602. 
subpart  A).  Most  of  the  repealed 
provisions  are  superseded  by  Office  of 
Government  Ethics  (“OGE”)  rules 
establishing  uniform  standards  of 
conduct  and  financial  disclosure 
requirements  for  executive  Inranch 
employees.  PBGC,  in  accordance  with 
OGE  guidance,  is  not  repealing 
provisions  of  the  regulations  concerning 
clearance  to  engage  in  certain  outside 
activities. 

EFFECTIVE  DATE:  The  removal  of 
§  2602.20  through  2602.32  is  effective 
October  5, 1992.  All  other  amendments 
are  effective  February  3, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Holli  Beckerman  Jafie,  Attorney,  Office 
of  the  General  Coimsel  (Code  22500), 
Pension  Benefit  Guaranty  Corpm*ation, 
2020  K  Street,  NW.,  Washington,  DC 
20006;  202-778-8864  (202-778-1958 
for  TTY  and  TDD).  These  are  not  toll- 
fi-ee  numbers. 

SUPPLEMENTARY  INFORMATION:  In  1977, 
the  Pension  Benefit  Guaranty 
Corporation  ("PBGC”)  issued  part  2602 
of  the  regulations  (29  CFR  part  2602,  42 
FR  43066),  now  designated  as  Subpart  A 
(57  FR  45713,  October  5, 1992), 
primarily  pursuant  to  Executive  Order 
11222  (30  FR  6469)  and  regulations 
issued  by  the  Civil  Service  Commission 
(5  CFR  735.104,  33  FR  12487).  Executive 
Order  12674  (April  12, 1989),  as 
modified  by  ^ecutive  Order  12731 
(October  17, 1990),  revoked  Executive 
Order  11222  (section  501(a))  and 
directed  the  Office  of  Government 
Ethics  ("OGE”)  to  "establish  a  single, 
comprehensive,  and  clear  set  of 
executive-branch  standards  of  conduct 
that  shall  be  objective,  reasonable,  and 
enforceable”  (section  201k 
OGE  has  now  issued  5  CFR  part  2635, 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch  (57 
FR  35006,  August  7, 1992).  These 
standards  of  conduct,  when  they 
become  effective  on  February  3, 1993, 
supersede  agency  regulations 
promulgated  pursuant  to  5  CFR  part  735 
and  authorize  agencies  to  issue  (jointly 
with  OGE)  "supplemental  agency 
regulations  which  the  agency 
determines  are  necessary  and 
appropriate,  in  view  of  its  programs  and 
operations,  to  fulfill  the  purposes”  of 
part  2635  (§  2635.105(a).  57  FR  35043). 
Part  2635  does  not  supersede  and  its 
requirements  for  supplemental  agency 
regulations  do  not  apply  to  regulations 
that  an  agency  has  authority, 
independent  of  part  2635,  to  issue 
(§  2635.105(c)(3),  57  FR  35044). 


The  PBGC  is  amending  part  2602  by 
repealing  provisions  of  subpart  A  that 
will  be  superseded  when-OGE's 
regulations  take  effect  (February  3. 

1993)  (removal  of  §§  2602.3(c)  (2)  and 
(3).  2602.4  through  2602.7,  2602.8  (a) 
through  (c),  2602.9  (a)(2)  tfoough  (c), 
2602.10  through  2602.13,  and  2602.17 
through  2602.19  of  the  reflations).  The 
PBGC  is  considering  regulations  that 
will  supplement  subpart  H  of  part  2635 
(Outside  Activities)  (57  FR  35061-66) 
by  requiring  employees  to  obtain  prior 
approval  of  certain  outside  activities. 
Hence,  it  is  not  removing  paragraphs  (d) 
end  (e)  of  §  2602.8  (Outside  employment 
and  other  activity)  of  the  regulations.  As 
permitted  by  §  2635.803  (Prior  approval 
for  outside  employment  and  activities) 
(57  FR  35062),  the  above-listed 
paragraphs  of  the  PBGC’s  regulation  will 
remain  in  effect  for  one  year  after  the 
effective  date  of  OGE’s  final  rule 
(February  3, 1993)  or  until  the  issuance 
of  PBGC  supplemental  agency 
regulations,  whichever  occurs  first.  The 
PBGC  is  removing  paragraph  (a)(1)  of 
§  2602.9  (Financial  interests)  of  the 
regulations.  However,  the  PBGC  will  be 
considering  whether  to  issue 
supplemental  agency  regulations 
addressing  the  holding  and  acquiring  of 
specific  financial  interests,  as  provided 
in  paragraph  (a)  of  §  2635.403 
(Prohibited  financial  interests)  of  (X^’s 
reflations  (57  FR  35053).  The  PBGC 
will  issue  any  supplemental  regulations 
with  CX£  in  a  separate  rulemal^g. 

In  addition,  altnough  part  2635  aoes 
not  supersede  all  provisions  of  §  2602.3 
(Counseling  service)  of  the  regulations, 
the  PBGC  is  removing  the  entire  section 
as  unnecessary  because  the  information 
and  instructions  contained  therein 
regarding  the  ethnics  counseling  service 
will  be  distributed  to  its  employees 
pursuant  to  OGE’s  final  rule  establishing 
new  subpart  G  of  5  CFR  part  2638, 
Executive  Agency  Ethics  Training 
Programs  (57  FR  11886,  April  7, 1992). 
Section  2602.3  will  therefore  be 
superfluous. 

The  PBGC  also  is  removing  §  2602.16 
of  the  regulations  as  unnecessary.  This 
section  addresses  political  activities  that 
are  permitted  and  prohibited  under 
federal  law.  summarizing  applicable 
requirements  that  appear  in  federal 
statutes  and  regulations.  The  PBGC  has 
not  prohibited  or  limited  employee 
participation  in  any  activity  that  is 
permitted  under  5  CFR  733.111(a),  the 
Office  of  Personnel  Management’s 
("OPM’s”)  regulation  on  permissible 
activities  (e.g..  displaying  a  political 
picture,  sticker,  badge,  or  button). 

OGE  also  has  issued  5  CFR  part  2634, 
Financial  Disclosure,  Qualified  Trusts, 
and  Certificates  of  Divestiture  For 


Executive  Branch  Employees  (57  FR 
11800,  April  7, 1992).  Effective  October 
5, 1992,  ffiese  regulations  superseded 
the  current  executive  branch 
confidential  reporting  regulation  at  5 
CFR  part  735,  subpart  D  and  §  735.106 
and  agencies’  implementing  regulations. 
Therefore,  the  PBGC  is  further 
amending  part  2602  by  removing 
§§  2602.20  through  2602.32  (Statement 
of  Employment  and  Financial  Interests) 
of  the  regulations  and  appendix  A 
(Identification  of  Positions  the 
Incumbents  of  Which  File  Financial 
Statements)  thereto. 

The  PBGC  has  concluded  that  with 
the  removal  of  the  provisions  discussed 
above,  §§  2602.1  (Purpose  and  scope) 
and  2602.2  pefinitions)  of  the 
regulations  no  longer  are  necessary. 
Therefore,  it  also  is  removing  these 
sections. 

Sections  2602.14  (Gambling,  betting, 
and  lotteries)  2602.15  (General  conduct 
prejudicial  to  the  Government)  of  the 
regulations  are  not  superseded  by  part 
2635  or  any  other  OGE  regulation. 
However,  pursuant  to  Executive  Order 
12674, 0PM  has  issued  a  final  rule  to 
complement  part  2635  by  establishing 
executive  branch-wide  standards  in 
these  areas  that  will  be  enforceable  by 
the  employing  agency  (57  FR  57433, 
November  30, 1992).  Accordingly,  the 
PBGC  is  removing  §§  2602.14  and 
2602.15. 

This  rule  relates  to  agency 
management  and  personnel  (5  U.S.C. 
553(a)(2)).  As  such,  the  notice  of 
proposed  rulemaking  and  delayed 
effective  date  requirements  of  die 
Administrative  Procedure  Act  do  not 
apply  (5  U.S.C  553  (b)  and  (d)). 

List  of  Subjects  in  29  CFR  Part  2602 

Conflict  of  interests.  Government 
employees.  Penalties,  Political  activities 
(Government  employees).  Production 
and  disclosure  of  information, 
Testimony. 

For  the  reasons  set  forth  above,  29 
CFR  part  2602  is  amended  as  follows: 


1.  The  authority  citation  for  Part  2602 
is  revised  to  read  as  follows: 

Authority:  29  U.S.C  1302(b);  E.0. 11222, 
30  FR  6469;  5  CFR  735.104. 

Subpart  A  of  Part  2602— {Amended] 

2.  Subpart  A  of  part  2602  is  amended 
by  removing  the  undesignated  center 
heading  "General”,  §§  2602.1  through 
2602.5,  the  imdesignated  center  heading 
"Standards  of  Conduct”,  §§  2602.6  and 
2602.7,  paragraphs  (a)  through  (c)  of 

§  2602.8,  and  §§  2602.9  through 
2602.19. 


PART  2602— {AMENDED] 
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3.  Subpart  A  of  part  2602  is  further 
amended  by  removing  the  undesignated 
center  heading  "Statements  of 
Employment  and  Financial  Interests", 
§§  2602.20  through  2602.32  and 
appendix  A. 

Issued  in  Washington,  DC  this  8th  day  of 
January,  1993. 

James  B.  Lockhart  HI, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

(FR  Doc.  93-730  Filed  1-13-93;  8:45  am] 
aauNC  cooe  ttos-oi-h 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reciamation 
and  Enforcement 

30  CFR  Part  913 

liiinois  Abandoned  Mine  Land 
Reciamalion  Plan 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 


SUMMARY:  OSM  is  announcing  the 
approval  of  a  proposed  amendment  to 
the  Illinois  Abandoned  Mine  Land 
Reciamation  Plan  (hereinafter  referred 
to  as  the  Illinois  AMLR  Plan)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA), 
Public  Uw  95-87,  30  U.S.C.  1231  et 
se£.,  as  amended. 

The  amendment  pertains  to  changes 
to  SMCRA  made  by  the  Abandoned 
Mine  Land  (AML)  Reclamation  Act  of 
1990,  Public  Law  101-508,  which  was 
enacted  November  5. 1990.  The 
amendment  is  intended  to  revise  the 
Illinois  AMLR  Plan  to  address  the 
changes  to  SMCRA. 

EFFECTIVE  DATE:  January  14. 1993. 

FOR  FURTHER  MFORMATION  CONTACT: 

Mr.  James  F.  Fulton,  Director,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Springfield  Field  Office, 
511  West  Capitol,  suite  202,  Springfield. 
Illinois  62704,  Telephone  (217)  492- 
4495. 

SUPPLEMENTARY  MFORMATION: 

I.  Background  on  the  Illinois  Program. 

II.  Submission  of  Amendment. 

III.  Director’s  Findings. 

IV.  Summary  and  Disposition  of  Comments. 

V.  Director’s  Decision. 

VI.  Procedural  Determinations. 

I.  Background  on  the  Illinois  Program 

Title  IV  of  SMCRA  established  an 
Abandoned  Mine  Land  Reclamation 
(AMLR)  program  for  the  purposes  of 
reclaiming  and  restoring  lands  and 


water  resources  adversely  affected  by 
past  mining.  This  program  is  funded  by 
a  reclamation  fee  imposed  upon  the 

{>roduction  of  coal.  As  enacted  in  1977, 
ends  and  waters  eligible  for 
reclamation  were  those  that  were  mined 
or  affected  by  mining  and  abandoned  or 
left  in  an  inadequate  reclamation  status 
prior  to  August  3, 1977,  and  for  which 
there  was  no  continuing  reclamation 
responsibility  under  State  or  Federal 
law.  The  AK^  Reclamation  Act  of  1990, 
(Pub.  L.  101-508,  title  IV.  subtitle  A. 

Nov.  5. 1990,  enacted  Nov.  5, 1990) 
amended  SMCRA,  30  U.S.C.  1231  et 
seq.,  to  provide  changes  in  the  eligibility 
of  project  sites  for  AML  expenditiuos. 
Title  IV  of  SMCRA  now  provides  for 
reclamation  of  certain  mine  sites  where 
the  mining  occurred  after  August  3, 

1977.  These  include  interim  program 
sites  where  bond  forfeiture  proceeds 
were  insufficient  for  adequate 
reclamation  and  sites  affixed  any  time 
between  August  4. 1977,  and  November 
5, 1990,  for  which  there  were 
insufficient  funds  for  adequate 
reclamation  due  to  the  insolvency  of  the 
bond  surety.  Title  IV  provides  that  a 
state  with  an  approved  AMLR  program 
has  the  responsibility  and  primary 
authority  to  implement  the  program. 

The  S^retary  of  the  Interior  approved 
the  Illinois  AMLR  Plan  on  June  1, 1982. 
Information  pertinent  to  the  general 
background  of  the  Illinois  AMLR  Plan 
submission,  as  well  as  the  Secretary’s 
findings  and  the  disposition  of 
comments  can  be  found  in  the  June  1, 
1982,  Federal  Register  (47  FR  23886). 
Subsequent  actions  concerning  plan 
amendments  are  identified  at  30  CFR 
913.25. 

The  Secretary  adopted  regulations  at 
30  CFR  part  884  that  specify  the  content 
requirements  of  a  State  reclamation  plan 
and  the  criteria  for  plan  approval.  The 
regulations  provide  that  a  State  may 
submit  to  the  Director  proposed 
amendments  or  revisions  to  the 
approved  reclamation  plan.  If  the 
amendments  or  revisions  change  the 
scope  followed  by  the  State  in  the 
conduct  of  its  reclamation  program,  the 
Director  must  follow  the  procedure  set 
forth  in  30  CFR  884.14  in  approving  or 
disapproving  an  amendment  or  revision. 

II.  Submission  of  Amendment 

By  letter  dated  August  13, 1992 
(Administrative  Record  No.  IL-400- 
AML),  the  Illinois  Abandoned  Mined 
Lands  Reclamation  Council  (Council) 
submitted  to  OSM  a  proposed 
amendment  to  the  Illinois  AMLR  Plan 
on  its  own  initiative,  as  provided  for  by 
30  CFR  884.15.  The  proposed 
amendment  consists  of  revisions  to  the 
Illinois  Abandoned  Mined  Lands  and 


Water  Reclamation  Act  (State  Act),  Ill. 
Rev.  Stat.  ch.  96V^,  par.  8001.01- 
8003.08.  The  proposed  revisions  wrill  be 
enacted  through  Illinois  House  Bill 
3773,  which  passed  both  chambers  of 
the  Illinois  General  Assembly  and  was 
signed  into  law  by  the  Governor  of 
Illinois  on  September  1, 1992. 
Specifically,  ffie  State  Act  is  revised  by 
changing  section  1.03 — Definitions,  and 
adding  new  section  2.13 — ^Interim 
Program  and  Insolvent  Surety  Sites. 

OSM  annoimced  receipt  of  the 
proposed  amendment  in  the  October  28, 
199^  Federal  Register  (57  FR  48757) 
and  in  the  same  notice  opened  the 
public  comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  ended  on 
November  27, 1992. 

III.  Director’s  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
part  884,  are  the  Director’s  findings 
concerning  the  proposed  amendment  to 
the  Illinois  plan.  Any  minor  revisions 
not  specifically  discussed  below  are 
foimd  to  be  no  less  stringent  than 
SMCRA  and  no  less  effective  than  the 
Federal  regulations. 

The  legal  opinion  of  the  chief  legal 
officer  of  the  Council  submitted  by  letter 
dated  October  19, 1992,  states  that  the 
proposed  amendment  provides  the  State 
with  all  necessary  legal  power  and 
authority  to  accomplish  reclamation  of 
insolvent  surety  and/or  interim  program 
sites  in  accordance  with  title  IV  of 
SMCRA  (Administrative  Record  No.  IL- 
412-AML).  Therefore,  the  Director  finds 
in  accordance  with  30  CFR  884.14(a)(3) 
that  Illinois  has  the  necessary  legal 
authority  to  carry  out  the  provisions  of 
this  proposed  amendment. 

1.  Section  1.03 — Definitions 

liiinois  is  revising  section  1.03  of  the 
State  Act  to  add  the  following  language 
to  the  definition  of  “abandoned  lands’’: 

"Abandoned  lands  also  means,  in  the 
appropriate  context,  lands  cmd  waters 
eligible  for  reclamation  under  section 
2.11  (Non-coal  Reclamation)  and  section 
2.13  (Interim  Program  and  Insolvent 
Surety  Sites)  of  this  Act."  The  general 
Federal  coxmterpart  to  Illinois’ 
definition  of  "abandoned  lands"  is 
section  404  of  SMC3L\.  The  Director 
finds  the  proposed  revision  at  section 
1.03(1)  to  be  consistent  with  the 
amendments  to  SMCRA  added  as  a 
result  of  the  AML  Reclamation  Act  of 
1990. 
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2.  Secb'on  2.13— Interim  Program  and 
Insolvent  Surety  Sites 

Ulinois  is  addins  section  2.13  to  the 
State  Act  to  incluM  those  post-1977 
abandoned  mine  lands  and  waters  made 
eligible  for  reckunation  by  title  IV  of 
SMOtA  as  amended  by  t^  AML 
Reclamation  Act  of  1990.  The  new 
section  authorizes  and  empowers  the 
Council  to  entw  and  perfmm 
reclamation  m  drainage  abatement  on 
the  eligible  lands  and  watws  within 
unreclaimed  sites  that  were  mined  for 
coal  or  were  affected  by  such  mining, 
wastebanks,  coal  processing,  or  other 
coal  mining  processes  and  left  in  an 
inadequate  reclamation  status  after 
August  3, 1977,  if:  (1)  The  surface  coal 
mining  operation  occurred  during  the 
period  beginning  August  4, 1977,  and 
ending  on  June  1, 1982,  end  any  funds 
for  reclamation  or  abatement  which  are 
available  firom  any  source  are  not 
sufficient  to  provide  for  adequate 
reclamation  or  abatement;  or  (2)  the 
surface  coal  mining  operation  occurred 
during  the  period  h^inning  on  August 
4, 1977,  and  ending  on  November  5, 
1990,  and  the  surety  of  the  mine 
operator  became  insolvent  during  that 
period  and  as  of  November  5, 1990, 
funds  immediately  available  from  any 
source  are  not  sufficient  to  provide  for 
adequate  reclamation  or  abatement. 

Section  402(g)(4KB)  of  SMCRA 
provides  for  the  expenditure  of  funds 
for  the  reclamation  or  drainage 
abatement  of  sites  if  the  surface  coal 
mining  operation  occurred  during  the 
period  b^inning  on  August  4, 1977, 
and  either:  (a)  Ending  on  or  before  the 
date  of  approval  of  the  State  program 
and  any  funds  for  reclamation  or 
abatement  are  not  sufficient  to  provide 
for  adequate  reclamation  or  abatement, 
or  (b)  ending  on  or  before  November  5, 
1990,  and  during  which  period  the 
surety  of  the  mine  operator  became 
insolvent.  The  Director  finds  the 
proposed  amendment  at  section  2.13(a) 
no  less  stringent  than  the  requirements 
of  section  402(g)(4)(B)  of  SMCRA. 

Section  2.13  also  requires  the  Council 
to  follow  the  priorities  specified  in 
section  2.03(a)  (1)  and  (2)  when 
determining  which  site  to  reclaim. 
Priority  (1)  is  the  protection  of  public 
health,  safety,  general  welfare,  and 
property  firom  extreme  danger  of  adverse 
effects  of  coal  mining  practices.  Priority 
(2)  is  the  protection  of  public  health, 
safety,  and  general  welfare  firom  adverse 
effects  of  c(^  mining  practices.  The 
Council  is  also  required  to  ensure  that 
the  reclamation  priority  of  sites 
reclaimed  is  the  same  or  more  urgent 
than  the  reclamation  priority  for  eligible 
lands  and  waters  that  were  abandoned 


or  left  in  an  inadequate  reclamation 
status  before  August  3, 1977.  In  section 
2.03  of  the  current  ^le  Act,  the 
Council  is  authmized  to  establish 
additional  criteria  including  but  not 
limited  to  the  proximity  of  abandoned 
lands  to  municipalities,  residential 
areas,  and  public  facilities  sudi  as  water 
supplies,  parks  and  recreational  areas. 
Section  2S01.13(c)  of  Illinois*  AML 
regulations  also  establishes  criteria  for 
sites  identified  as  containing  significant 
problem  conditions,  including,  but  not 
limited  to,  the  proximity  of  the  site  to 
populated  or  public  use  areas. 

Section  403(a)(1)  of  SMCRA  defines  a 
Priority  I  site  as  one  where  reclamation 
is  needed  to  protect  the  public  health, 
safety,  general  welfare,  and  property 
from  extreme  danger  of  adverse  exacts 
of  coal  mining  practices.  Section 
403(aK2)  defines  Priority  II  the  same  as 
Priority  I  except  that  it  refers  only  to 
adverse  effects  of  coal  mining  practices 
without  the  element  of  extreme  danger. 
Section  402(g)(4)(C)  of  SMCRA  reqmres 
that  priority  be  given  to  those  sites 
which  are  in  the  immediate  vicinity  of 
a  residential  area  or  which  have  an 
adverse  economic  impact  upon  a  local 
community.  The  Director  finds  the 
proposed  amendment  at  section  2.13(b), 
when  read  in  conjunction  with  section 
2.03  of  the  current  State  Act  and  section 
2501.13(c)  of  the  Illinois  AML 
regulations,  to  be  no  less  stringent  than 
the  requirements  of  sections  403(a)  and 
402(g)  of  SMCRA. 

3.  Section  2501 — Eligible  Lands  and 
Waters 

During  a  review  of  Illinois'  AML 
regulations,  it  was  determined  that  62 
LAC  2501.10  (Eligible  Lands  and  Water) 
limits  eligibility  for  reclamation 
activities  vrith  Federal  frmds  to  coal 
lands  and  water  disturbed  prior  to 
August  3, 1977.  While  the  existing 
regulations  do  not  preclude  the 
designation  of  additional  eligible  sites 
as  defined  by  title  IV  of  SMCRA,  as 
amended,  and  the  State  Act,  there  is 
some  ambiguity  between  the  statute  and 
existing  regulations.  Therefore,  Illinois 
will  be  advised  that  upon  final  approval 
of  the  Federal  Regulations  required  by 
the  enactment  of  Public  Law  101-508 
for  sites  where  the  original  surface  coal 
mining  operations  occurred  after  August 
3, 1977,  the  niinds*  AML  regulation  at 
62  lAG  2501.10  may  need  to  be 
amended  to  provide  for  the  reclamation 
of  interim  program  sites  and  of 
permanent  program  sites  where  the 
sureties  are  fosolvent 


IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  public  comment  period  and 
opportunity  to  request  a  public  hearing 
announced  in  the  October  28, 1992, 
Fedend  Re^ster  (57  FR  43757)  ended 
on  Novemlrer  27, 1992.  No  comments 
were  received  and  the  scheduled  public 
hearing  was  not  held  as  no  one 
requested  an  opportunity  to  provide 
testimony. 

Agency  Comments 

Pursuant  to  section  503(b)  of  ^4CRA 
and  the  implementing  regulations  at  30 
CFR  732.17(hXll)(i).  comments  were 
solicited  firom  various  Federal  agencies 
with  an  actual  or  potential  interest  in 
the  Illinois  program.  No  comments  were 
received. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  is  approving  the  program 
amendment  to  the  Illinois  AMUR  Plan 
submitted  by  Illinois  on  August  13, 

1992. 

The  Federal  rules  at  30  CFR  part  913 
codifying  decisions  concerning  the 
Illinois  program  are  being  amended  to 
implement  this  decision.  This 
amendment  to  the  Federal  rules  is  being 
made  efCactive  immediately  to  eiqiedite 
the  State  program  amendment  process 
and  to  micourage  states  to  bring  their 
programs  in  conformity  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

EPA  Concurrence 

Under  30  CFR  732.17(h)(llKu).  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respect  to  any  provisions  of  a  state 
program  amendment  which  relate  to  air 
or  water  quality  standards  promulgated 
under  the  authority  of  the  Gean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.).  Hie 
Director  has  determined  that  t^ 
amendment  contains  no  such  provisions 
and  the  EPA  commented  that  the 
proposed  amendment  is  unlikely  to 
impact  any  of  its  program  areas. 

Effect  of  Director’s  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exmdse  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
30  C^  732.17(a)  requires  tl^t  any 
alteration  of  an  approved  State  program 
be  submitted  to  review  as  a 
program  amendment.  Thus,  any  changes 
to  a  State  program  are  not  enforceable 
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until  approved  by  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved 
programs.  In  his  oversight  of  the  Illinois 
program,  the  Director  will  recognize 
only  the  statutes,  reflations,  and  other 
materials  approved  by  him  together 
with  any  consistent  implementing 
policies,  directives  and  other  materials, 
and  will  require  the  enforcement  by 
Illinois  of  only  such  provisions. 

VI.  Procedural  Determinations 
Executive  Order  12291 

On  March  30, 1992,  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3, 4, 

7  and  8  of  Executive  Order  12291  for 
actions  related  to  approval  or 
disapproval  of  State  and  Tribal 
abandoned  mine  land  reclamation  plans 
and  revisions  thereof.  Therefore, 
preparation  of  a  regulatory  impact 
analysis  is  not  necessary  and  OMB 
regulatory  review  is  not  required. 

-Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by  • 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  and  Tribal 
abandoned  mine  land  reclamation  plans 
and  revisions  thereof  since  each  such 
plan  is  drafted  and  adopted  by  a  specific 
State  or  Tribe,  not  by  OSM.  Drcisions 
on  proposed  ^te  and  Tribal  abandoned 
mine  land  reclamation  plans  and 
revisions  thereof  submitted  by  a  State  or 
Tribe  are  based  on  a  determination  of 
whether  the  submittal  meets  the 
requirements  of  title  IV  of  SMCRA  (30 
U.S.C.  1231-1243)  and  the  Federal 
regulations  at  30  CFR  Parts  884  and  888. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  agency 
decisions  on  proposed  State  and  Tribal 
abandoned  mine  land  reclamation  plans 
and  revisions  thereof  are  categorically 
excluded  from  compliance  with  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332)  by  the  Manual  of  the 
Department  of  the  Interior  (516  DM  6, 
appendix  8,  paragraph  8.4B(29)). 

PaperwoHc  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
M^agement  and  Budget  under  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3507  ef  seq. 


Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  sub)^  of  this  rule  is  based 
upon  Federal  relations  for  which  an 
economic  analysis  was  prepared  and 
certification  made  that  such  regulations 
would  not  have  a  significant  economic 
effect  upon  a  substantial  number  of 
small  entities.  Hence,  this  rule  will 
ensure  that  existing  requirements 
established  by  SMCRA  or  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  in  the  analyses  for 
the  corresponding  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  913 

Intergovernmental  relations.  Surface 
mining,  Undergroimd  mining. 

Dated:  December  2, 1992. 

David  G.  Simpson, 

Acting  Assistant  Director,  Eastern  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  Vn. 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART913— ILUNOiS 

1.  The  authority  citation  for  part  913 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  In  §  913.25,  a  new  paragraph  (d)  is 
added  to  read  as  follows: 

9913.25  Approval  of  abandoned  mine  land 
reclamation  plan  amendments. 
***** 

(d)  The  Illinois  Abandoned  Mine 
Land  Reclamation  Plan  amendment 
submitted  on  August  13, 1992,  is 
approved  effective  January  14, 1993. 

(FR  Doc.  93-661  Filed  1-1 3-93;  8:45  am) 
BIUJNO  CODE  4310-06-«l 

30  CFR  Part  914 

Indiana  Regulatory  Program 
Amendment 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule:  approval  of 
amendment. 


SUMMARY:  OSM  is  aimouncing  the 
approval  of  proposed  amendments  to 
ffie  Indiana  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
Indiana  program)  under  the  Surface 
Mining  Ck)ntrol  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendment 
(Progi^  Amendment  Number  92-6) 
consists  of  revisions  to  Indiana's  Surface 
Coal  Mining  and  Reclamation  Statute 
(IC  13-4.1)  made  during  the  second 
regular  session  of  the  Indiana  General 
Assembly  (1992)  under  House  Enrolled 
Act  (HEA)  No.  1298.  The  revisions 
concern  a  newly  enacted  State 
reclamation  fee,  and  changes  to  the 
Small  Operators  Assistance  Program 
raising  the  qualifying  annual  tonnage 
fix)m  100,000  tons  to  300,000  tons.  The 
proposed  changes  are  intended  to 
incorporate  the  additional  flexibility 
afforded  by  the  revised  Federal 
regulations. 

EFFECTIVE  DATE:  January  14, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Roger  W.  Calhoun,  Director, 
Indianapolis  Field  Office,  Office  of 
S\irface  Mining  Reclamation  and 
Enforcement,  Minton-Capehart  Federal 
Building,  575  North  Pennsylvania 
Street,  room  301,  Indianapolis,  IN 
46204,  Telephone  (317)  226-6166. 
SUPPLEMENTARY  INFORMATION: 

1.  Background  on  the  Indiana  Program, 
n.  Sub^ssion  of  the  Amendment, 
ni.  Director’s  Findings. 

IV.  Summary  and  Disposition  of  Comments. 

V.  Director’s  Decision. 

VI.  Procedural  Determinations. 

I.  Background  on  the  Indiana  Program 

On  July  29, 1982,  the  Indiana  program 
was  made  effective  by  the  conditional 
approval  of  the  Secretary  of  the  Interior. 
Information  pertinent  to  the  general 
background  on  the  Indiana  program, 
including  the  Secretary’s  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Indiana  program  can  be 
found  in  the  July  26, 1982  Federal 
Re^er  (47  FR  32107).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  are 
identified  at  30  C^  914.10, 914.15,  and 
914.16. 

n.  Submission  of  the  Amendment 

By  letter  dated  July  16, 1992 
(Administrative  Record  No.  IND-1106), 
the  Indiana  Department  of  Natural 
Resources  (I£r4r)  submitted  proposed 
Program  Amendment  Number  92-6  to 
the  Indiana  program  at  Indiana  Code 
(IC)  13-4.1.  The  proposed  amendment  is 
part  of  Indiana’s  1992  House  Enrolled 
Act  No.  1298.  The  amendment:  (1)  Adds 
a  new  section  IC  13-4.1-3-2(c) 
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concerning  a  reclamation  fee  for 
operators  of  xmderground  coal  mining 
operations  with  no  support  facilities 
located  within  Indiana  but  producing 
coal  in  Indiana;  (2)  changes  IC  13-4.1- 
3-3{c)  and  IC  13-4.1-3-3.5(a){l)  and 
(a)(5)  concerning  Indiana’s  Small 
Operators  Assistance  Program  (SOAP) 
provisions;  and  (3)  repeals  IC  13-4.1-1- 
1. 

HEA  1298  contains  other  provision 
changes  which  are  not  submitted  as 
State  program  amendments.  The 
changes  at  IC  13-4.1-6-9(e)  and  IC  13- 
4. 1-1 5-1  (b)  merely  clarify  existing 
Indiana  program  provisions  and 
procedures  and  the  new  language  does 
not  constitute  a  change  whi^  needs  to 
be  submitted  as  a  State  program 
amendment  (IND-1072  and  IND-1145). 
The  changes  at  IC  13-7-8.6-5.3,  IC  13- 
7-16.5-9.  IC  13-8-5-9,  and  IC  13-8- 
10-16  do  not  pertain  to  the  Indiana 
program. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  October  28, 
1992,  Federal  Register  (57  FR  48761), 
and,  in  the  same  notice,  opened  the 
public  comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  comment  period  closed  on 
November  27, 1992.  The  scheduled 
public  hearing  was  not  held  as  no  one 
requested  an  opportunity  to  provide 
testimony. 

III.  Director’s  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director’s 
findings  concerning  the  proposed 
amendment  to  the  Indiana  program. 
Revisions  which  are  not  discussed 
below  concern  nonsubstantive  wording 
changes,  or  revise  paragraph  notations 
to  reflect  organizational  changes 
resulting  from  this  amendment. 

1  IC  13-4.1-3-2(c)  Reclamation  Fee 

This  new  provision  is  added  to 
provide  that  until  July  1, 1995,  all 
operators  of  underground  coal  mining 
operations  with  no  support  facilities 
located  within  Indiana,  but  producing 
coal  from  reserves  located  within 
Indiana  shall  pay  to  the  Indiana 
Department  of  Natural  Resources  (IDNR) 
a  reclamation  fee.  The  proposed 
reclamation  fee  shall  be  one  cent  per  ton 
of  coal  produced  firom  Indiana,  and  the 
fee  shall  be  deposited  in  the  natural 
resources  reclamation  division  fund. 

The  natural  resources  reclamation 
division  fund  was  previously 
established  to  receive  money 
appropriated  to  administer  the  Indiana 
program. 


SMCRA  at  section  507(a)  and  the 
Federal  regulations  at  30  777.17 

provide  that  an  application  for  a  surface 
coal  mining  and  reclamation  permit 
shall  be  accompanied  by  a  fee 
determined  by  the  regulatory  authority. 
Such  fee  may  be  less  than,  but  shall  not 
exceed,  the  actual  or  anticipated  cost  of 
reviewing,  administering,  and  enforcing 
the  permit.  The  Federal  provisions  also 
provide  that  the  regulatory  authority 
may  develop  procedures  to  allow  the  fee 
to  be  paid  over  the  term  of  the  permit. 
The  Director  finds  that  the  proposed  fee 
is  consistent  with  and  no  less  stringent 
than  SMCRA  at  section  507(a)  and  no 
less  effective  than  the  Federal 
regulations  at  30  CFR  777.17. 

2.  IC  13-4.1-3-3(c)  Small  Operators 
Assistance  Program  (SOAP) 

Indiana  proposes  to  amend  IC  13-4.1- 
3-3(c)  consistent  with  the  change  made 
to  section  507(c)  of  SMCRA  by  section 
6011  of  the  Federal  Omnibus  Budget 
Reconciliation  Act  of  1990.  Section 
6011  of  the  Federal  Omnibus  Budget 
Reconciliation  Act  revises  section  507(c) 
of  SMCRA,  effective  October  1, 1991,  to 
increase  fi'om  100,000  tons  to  300,000 
tons  the  maximum  annual  coal 
production  under  which  a  mine 
operator  is  eligible  for  participation  in 
the  SOAP  program.  Indiana  is  proposing 
to  make  a  corresponding  change  in  the 
SOAP  eligibility  tonnage  figures  in  the 
Indiana  regulations.  Indiana  proposes  to 
substitute  the  300,000  ton  eligibility 
limit  for  the  existing  100,000  ton 
eligibility  limit. 

While  the  State’s  proposed 
amendment  is  in  accordance  with 
section  507(c)  of  SMCRA,  as  amended 
by  the  Federal  Omnibus  Budget 
Reconciliation  Act  of  1990,  the  Federal 
regulations  at  30  CFR  795.6(a)(2)  still 
provide  for  a  production  level  of 
100,000  tons  with  respect  to  operator 
eligibility  under  the  SOAP  program. 
Thus,  there  appears  to  be  an 
inconsistency  between  the  Indiana 
regulation  and  the  Federal  regulation. 
However,  section  507(c)  of  SMCRA,  as 
amended  by  the  1990  Act,  supersedes  in 
part  30  CFR  795.6(a)(2)  to  the  extent  that 
SOAP  applicants  may  receive  grants  if 
their  probable  total  and  actual 
production  from  all  locations  during 
any  12  month  period  does  not  exceed 
300,000  tons. 

Therefore,  the  Director  finds  the 
State’s  proposal  to  be  no  less  effective 
than  30  CFR  795.6(a)(2)  as  superseded 
in  part  by  amended  section  507(c)  of 
SMCRA. 

3.  IC  13-4.1-3-3.5(a)  (1)  and  (5)  SOAP 

Indiana  proposes  to  amend 

subsections  (a)  (1)  and  (5)  by  changing 


the  dted  production  levels  of  100,000 
tons  to  300,000  tons  with  respect  to  the 
production  limits  that  must  observed 
in  order  for  the  applicant  and/or  the 
applicant’s  successor  to  avoid  liability 
for  reimbursing  the  IDNR  for  costs  of 
laboratory  services  performed  pursuant 
to  IC  13-4. 1-3-3  (c).  The  proposed 
amendment  is  in  accordance  with  the 
revision  made  by  Section  6011  of  the 
Federal  Omnibus  Budget  Reconciliation 
Act  of  1990  to  section  507(c)  of  SMCRA 
in  increasing  the  production  level 
which  the  operator  must  meet  to  be 
eligible  to  participate  in  SOAP. 

However,  in  determining  applicant 
liability,  the  Indiana  proposal  does  not 
consider  those  applicants  whose 
eligibility  was  determined  under  the 
100,000-ton  production  level.  _ 

The  Federal  regulations  at  30  CFR 
795.12(a)(2)  still  provide  fora  100,000- 
ton  production  level  in  determining  an 
operator’s  liability.  OSM  is  proposing  to 
amend  its  regulations  regarding 
applicant  liability  at  30  CFR  795.12(a)(2) 
by  deleting  reference  to  the  100,000-ton 
provision  and  adding  language  which 
refers  to  the  coal  tonnage  governing 
SOAP  eligibility  in  effect  at  the  time 
assistance  was  approved,  thereby 
defining  a  transition  phase  keyed  to  the 
time  an  operator  is  approved  for 
assistance.  In  its  proposed  rule,  OSM 
has  indicated  its  willingness  to  consider 
comments  on  alternatives  other  than  its 
proposal. 

In  order  not  to  und  'lv  delay  the 
State’s  implementation  of  the  new 
production  levels  for  SOAP  eligibility, 
the  Director  is  approving  the  State’s 
proposed  amendment  to  the  regulations 
with  the  understanding  that  reference  to 
the  300,000-ton  production  level  in 
determining  applicant  liability  refers  to 
those  applicants  whose  eligibility  for 
SOAP  assistance  is  determined  under 
the  300,000-ton  production  level 
effective  with  the  publication  of  this 
final  rule,  and  the  liability  of  those 
applicants  whose  eligibility  was 
determined  under  the  100,000-ton 
production  level  will  continue  to  be 
based  on  100,000  tons.  The  Director’s 
approval  is  further  based  on  the 
understanding  that  further  amendment 
to  the  State’s  regulations  may  be 
required  when  OSM  issues  a  final  notice 
regarding  its  changes  to  30  CFR  part 
795. 

4.  IC  13-4.1-1-1  Legislative  Findings 

Indiana  proposes  to  delete  IC  13-4.1- 
1-1  in  its  entirety.  The  deleted 
provisions  are  legislative  findings  which 
were  incorporated  in  the  Indiana 
program  at  its  inception,  and  which  are 
now  considered  to  be  outdated 
(Administrative  Record  Number  IND- 
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1144).  There  are  no  Federal  counterparts 
to  the  deleted  legislative  findings. 
However,  the  Director  finds  that  the 
deletion  of  IC  13-4.1-1-1  does  not 
render  the  Indiana  program  less 
stringent  than  SMCKA  nor  less  effective 
than  the  Federal  regulotions. 

IV.  SiMnmaiy  and  Diq>osition  of 
Comments 

Agency  Ck)mments 

Pursuant  to  section  S03(b)  of  SMCRA 
and  30  CFR  732.17(h)(ll)(i).  comments 
were  solicited  from  various  interested 
Federal  agencies.  No  comments  were 
received  concerning  the  proposed 
amendments  to  the  Indiana  program. 

Public  Comments 

The  public  comment  period  and 
opportunity  to  request  a  public  hearing 
was  announced  in  the  O^ober  28. 1992. 
Federal  Registm'  (57  fR  48761).  The 
comment  period  closed  on  November 
27. 1992.  No  comments  were  received 
during  the  comment  period,  and  no  one 
requested  an  opportunity  to  testify  at 
the  scheduled  public  hearing  so  no 
hearing  was  held. 

V.  Director’s  Decision 

Based  on  the  findings  above,  the 
Director  is  approving  Indiana’s  program 
amendment  number  92-6  as  submitted 
by  Indiana  on  July  16, 1992.  However, 
as  discussed  in  Finding  3  above,  the 
approved  program  amendment  does  not 
apply  to  existing  SOAP  grantees  who 
were  qualified  imder  the  100,000  ton 
criterion.  The  Federal  regulations  at  30 
CFR  p{ul  914  codifying  decisions 
concerning  the  Indiana  program  are 
being  amended  to  implement  this 
decision.  Consistency  of  State  and 
Federal  standards  is  required  by 
SMCRA. 

EPA  Concurrence 

Under  30  CFR  732.17(h)(ll)(ii),  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respect  to  any  provisions  of  a  State 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.).  The 
Director  has  determined  that  tMs 
amendment  contains  no  provisions  in 
these  categories  and  that  EPA’s 
concurrence  is  not  required.  However, 
by  letter  dated  September  29, 1992 
(Administrative  Record  Nrimber  IND- 
1154),  EPA  concurred  without 
comment 


VI.  Procedural  Determinations 
Executive  Order  12291 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (OMB)  granted 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  an 
exemption  from  sections  3, 4,  7  and  8 
of  Executive  Order  12291  for  actions 
related  to  approval  or  conditional 
approval  of  State  regulatory  programs, 
acUons  and  program  amendments. 
Therefore,  preparation  of  a  regulatory 
impact  analysis  is  not  necessary  and 
OMB  regulatory  review  is  not  required. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  sudi  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of  the 
Surface  Mining  Control  ancL 
Reclamation  Act  (SMCRA)  (30  U.S.C. 
1253  and  1255)  and  30  CFR  730.11, 
732.13  and  732.17(h)(10).  decisions  on 
proposed  State  regulatory  programs  and 
program  amendments  submitted  by  the 
States  must  be  based  solely  on  a 
determination  of  whether  the  submittal 
is  consistent  with  SMCRA  and  its 
implementing  Federal  regulations  and 
whether  the  other  requirements  of  30 
CFR  parts  730,  731,  and  732  have  been 
met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(c)  of  the  National 
Environmental  Policy  Act.  42  U.S.C. 
4332(2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C 
3507  et  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determine  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  entities  under  the 


Regulate^  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  The  State  submittal  which  Is  the 
subj^  of  this  rule  is  based  upon 
counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
simificant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  Mali  ^  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  nue  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  Part  914 

Intergovernmental  relations,  Surfoce 
mining.  Underground  mining. 

Dated;  December  9, 1992. 

David  G.  Simpson, 

Acting  Assistant  Director,  Eastern  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  Vn, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  914— INDIANA 

1.  The  authority  citation  for  part  914 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  In  §  914.15,  paragraph  (rr)  is  added 
to  read  as  follows: 

§  914.15  Approval  of  regulatory  proipam 
amendments. 

***** 

(rr)  The  folloMring  amendment 
(Program  Amendment  Number  92-6)  to 
the  Indiana  program  as  submitted  to 
OSM  on  July  16, 1992,  is  approved, 
effective  January  14, 1993: 1C  13-4.1-3- 
2(c)  concerning  a  one  cent  reclamation 
fee;  IC  13-4.1-3-3(c)  and  IC  13-4.1-3- 
3.5(a)  (1)  and  (5)  which  concern  the 
meiximum  annual  coal  production  under 
which  a  mine  operator  is  eligible  for 
participation  in  the  Small  Operators 
Assistance  Program  (SOAP);  and  the 
deletion  of  IC  13-4.1-1-1  concerning 
legislative  findings. 

(FR  Doc.  93-863  Filed  1-13-93;  8:45  am] 
BH.IJNO  CODE  431(M)6-«I 


30  CFR  Part  935 

Ohio  Regulatory  Prospram;  Revision  of 
Administrative  Rule 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 
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ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  OSM  is  annoimcing  the 
approval  of  proposed  Revised  Program 
Amendment  Number  57  to  the  Ohio 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Ohio 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendment  was  initiated 
by  Ohio  and  is  intended  to  revise  one 
rule  in  the  Ohio  Administrative  Code  to 
change  the  locations  at  which 
applicants  must  file  copies  of  permit 
applications,  revisions,  and  renewals  in 
order  to  allow  public  inspection  of  those 
documents. 

EFFECTIVE  DATE:  January  14, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Richard  J.  Seibel,  Director, 

Columbus  Field  Office,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
2242  South  Hamilton  Road,  room  202, 
Columbus,  Ohio  43232;  (614)  866-9578. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Ohio  Program. 

II.  Submission  of  Amendment. 

III.  Director’s  Findings. 

IV.  Summary  and  Disposition  of 
Comments. 

V  Director’s  Decision. 

VI.  Procedural  Determinations. 

I.  Background  on  the  Ohio  Program 

On  August  16, 1982,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Information  on  the 
general  background  of  the  Ohio  program 
submission,  including  the  Secretary’s 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Ohio 
program,  can  be  fotmd  in  the  August  10, 
1982,  Federal  Register  (47  FR  34688). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
935.11,  935.12,  935.15,  and  935.16. 

n.  Submission  of  Amendment 

By  letter  dated  May  12, 1992 
(Administrative  Record  Number  OH- 
1698),  Ohio  submitted  proposed 
Program  Amendment  Number  57  to 
revise  the  Ohio  program  at  Ohio 
Administrative  Code  (OAC)  1501:13-5- 
01(A)(4)(a).  In  this  amendment,  Ohio 
proposed  to  change  the  locations  at 
which  applicants  must  file  copies  of 
permit  applications,  revisions,  and 
renewals  in  order  to  allow  public 
inspection  of  those  documents. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  July  14, 
1992,  Federal  Register  (57  FR  31163), 
and,  in  the  same  notice,  opened  the 
public  comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 


adequacy  of  the  proposed  amendment. 
The  public  comment  period  closed  on 
August  13, 1992.  The  public  hearing 
scheduled  for  August  10, 1992,  was  not 
held  as  no  one  requested  an  opportunity 
to  testify. 

In  response  to  a  comment  made  by  the 
Soil  Conservation  Service  of  the  United 
States  Department  of  Agriculture 
(Administrative  Record  No.  OH-1711), 
Ohio  revised  Program  Amendment 
Number  57  and  resubmitted  the 
amendment  by  letter  dated  July  22, 1992 
(Administrative  Record  No.  OH-1 760). 

In  this  revised  amendment,  Ohio 
proposed  to  change  the  priority  order  in 
which  the  three  filing  locations  were 
listed  at  OAC  1501:13-5-01  paragraph 
(A)(4)(a)  in  the  May  12, 1992,  submittal. 

OSM  announcecT  receipt  of  proposed 
Revised  Program  Amendment  Number 
57  in  the  September  23, 1992,  Federal 
Register  (57  FR  43954),  and,  in  the  same 
notice,  opened  the  public  comment 
period  and  provided  for  a  public 
hearing  on  ^e  adequacy  of  the  proposed 
amendment.  The  comment  period 
closed  on  October  8, 1992.  'The  public 
hearing  scheduled  for  October  5, 1992, 
was  not  held  as  no  one  requested  an 
opportunity  to  testify. 

ni.  Director’s  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director’s 
findings  concerning  the  proposed 
amendment  to  the  Ohio  program. 

Ohio  is  revising  Ohio  Administrative 
Code  (OAC)  1501:13-5-01  paragraph 
(A)(4)(a)  to  read: 

(a)  The  applicant  shall  make  a  full 
copy  of  the  complete  application  for  a 
permit,  a  significant  permit  revision,  or 
a  permit  renewal  available  for  the  public 
to  inspect  and  copy.  This  shall  be  done 
by  filing  copy  of  the  application 
submitted  to  the  Chief  at  the  Division  of 
Reclamation  district  office  responsible 
for  inspection  of  the  proposed 
operation,  or  if  no  such  office  is 
maintained  in  the  county  where  the 
mining  is  proposed  to  occur,  the 
applicant  shall  file  a  copy  of  the 
application  with  the  county  recorder  of 
than  county  or  at  the  office  of  the  Soil 
Conservation  Service  of  the  United 
States  Department  of  Agriculture  (SCS) 
located  in  the  county  where  the  mining 
is  proposed  to  occur. 

TTie  current  rule  at  OAC  1501:13-5- 
01(A)(4)(a)  requires  that  coal  mining 
permit  applications,  permit  revisions 
and  permit  renewals  be  filed  for  public 
access  with  the  coxmty  recorder  where 
the  mining  is  proposed,  or  if  approved 
by  the  Chief,  at  the  Division  of 
Reclamation  District  office  responsible 
for  inspection  of  the  proposed  operation 


if  it  is  determined  that  that  office  will 
be  more  accessible  to  local  residents 
than  the  coimty  courthouse.  'The 
proposed  rule  would  make  permit 
applications,  revisions,  and  renewals 
available  for  public  inspection  at  the 
Division  of  Reclamation  office,  coimty 
courthouse,  or  the  SCS  office.  The 
proposed  rule,  therefore,  adds  an 
alternative  filing  location  for 
accessibility  by  the  public  and  changes 
th^riority  order  of  these  public  offices. 

The  coimterpart  Federal  rule  at  30 
CFR  773.13(a)(2)  states  that  the 
applicant  shall  file  a  full  copy  of  the 
application  for  a  permit,  significant 
revision,  or  renewal  of  a  permit  with  the 
recorder  at  the  courthouse  of  the  county 
where  the  mining  is  proposed  to  occur, 
or  an  accessible  public  office  approved 
by  the  regulatory  authority.  The  intent 
behind  the  local  filing  requirement  is 
the  accessibility  to  the  local  residents. 

The  proposed  rule  is  similar  to  its 
Federal  counterpart  except  that  it  adds 
the  SCS  as  an  alternative  filing  location. 
The  SCS  maintains  an  office  in  every 
county  in  Ohio  thereby  satisfying  the 
accessibility  requirement  and  fulfilling 
the  intent  of  the  Federal  regulations. 
Therefore,  the  Director  finds  that  the 
proposed  rule  is  no  less  efiective  than 
the  Federal  regulations  at  30  CFR 
773.13(a)(2). 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  public  comment  period  and 
opportunity  to  request  a  public  hearing 
announced  in  the  July  14, 1992,  Federal 
Register  (57  FR  31163)  closed  on  August 

13. 1992.  The  public  comment  period 
was  reopened  again  in  the  September 

23. 1992,  Federal  Register  (57  FR 
43954)  until  October  8, 1992.  Comments 
were  received  from  the  Ohio  Historic 
Preservation  Office  (OHPO).  The  OHPO 
did  not  object  to  the  proposed 
amendment.  The  scheduled  public 
hearings  were  not  held  as  no  one 
requested  an  opportunity  to  provide 
testimony. 

Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  the  implementing  regulations  at  30 
CFR  732.17(h)(ll)(i),  comments  were 
solicited  from  various  Federal  agencies 
with  an  actual  or  potential  interest  in 
the  Ohio  Program.  The  U.S.  Army  Corps 
of  Engineers  and  the  U.S.  Department  of 
Labor,  Mine  Safety  and  Health 
Administration,  responded  that  they 
had  no  comments  on  the  proposed 
amendment. 

The  SCS  accepted  the  proposed 
amendment  as  written  (Administrative 
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Record  No.  OH-1711  and  OH-1 770): 
However,  the  SCS  recommended  that 
the  Soil  and  Water  Ginservation  District 
office  (SWCD)  be  identified  as  the 
location  in  which  to  file  permit 
applications  rather  than  the  SCS.  The 
SCS  maintained  that  this  would  be 
appropriate  since  SCS  programs  and 
activities  in  Ohio  are  carried  out 
through  the  local  SWCD  office.  Ohio  has 
considered  SCS’s  comment,  but  has 
decided  to  use  SCS  as  a  filing  location 
(Administrative  Record  No.  OH-1797). 
The  SWCD  offices  are  jointly  funded  by 
the  State  of  Ohio  and  individual 
counties.  Since  funding  of  these  offices 
could  vary  from  county  to  county,  there 
is  the  possibility  that  certain  offices 
could  be  eliminated  or  understaffed 
thereby  reducing  public  accessibiUty  to 
permit  applications,  revisions,  and 
renewals.  Ohio,  therefore,  has  chosen 
the  SCS  rather  than  the  SWCD  as  a  fifing 
locatim.  As  discussed  above,  the 
Director  has  determined  that  Ohio’s 
selection  of  the  SCS  as  an  alternative 
fifing  location  is  no  less  effective  than 
the  Federal  regulations. 

V.  Direct<Mr*8  Decision 

Based  on  the  above  findings,  the 
Director  is  approving  Ohio  Revised 
Program  Amendment  Niimber  57,  as 
submitted  by  Ohio  on  May  12, 1992, 
and  revised  and  resubmitted  by  letter 
dated  July  22, 1992. 

The  Federal  regulations  at  30  CFR 
part  935  codifying  decisions  concerning 
the  Ohio  program  are  being  amended  to 
implement  this  decision,  lliis  final  rule 
is  being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  States  to 
conform  their  programs  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

EPA  Concurrence 

Under  30  CFR  732.17(h)(ll)(ii),  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respect  to  any  provisions  of  a  State 
program  amendment  which  relate  to  air 
or  water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C  1251  et  seg.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seg.).  The 
Director  has  determined  that  t^ 
amendment  contains  no  such  provisions 
and  that  EPA  concurrence  is,  tnerefore, 
unnecessary.  However,  by  letters  dated 
July  24, 1992  (Administrative  Record 
No.  OH-1751)  and  September  29. 1992 
(Administrative  Reconi  No.  OH-1784), 
EPA  submitted  its  concurrence  without 
comment 


VI.  Procedural  Determinations 
Executive  Order  No.  12291 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (0MB)  granted 
OSM  an  exemption  from  sections  3, 4, 

7,  and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs,  actions  and  program 
amendments.  Therefore,  preparation  of 
a  regulatory  impact  analysis  is  not 
necessary  and  0MB  regulatory  review  is 
not  required. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  sucn  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30  CFR  730.11,  732.15  and 
732.1 7(h)(10).  decisions  on  proposed 
State  regulatory  programs  and  program 
amendments  si^mitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
requirements  of  30  CFR  parts  730,  731 
and  732  have  been  met 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  [30  U.S.C.  1292(d)l 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act,  42  U.S.C. 
4332(2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements 
which  require  approval  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C  3507  et  seg. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determine  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  sm^  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submitt^ 
which  is  the  subj^  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 


which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  efiect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  ^  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  Subjects  in  30  CFR  Part  935 

Intergovernmental  relations.  Surface 
mining,  Undergroimd  mining. 

Dated:  December  21, 1992. 

Alfred  Whitdioase, 

Acting  Assistant  Director,  Eastern  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VQ, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  935— OHIO 

1.  The  authority  citation  for  part  935 
continues  to  read  as  follows: 

Authority:  30  U.S.C  1201  etseq. 

2.  In  §  935.15,  a  new  paragraph  (kkk) 
is  added  to  read  as  follows: 

§935.15  Approval  of  regulatory  program 
amendments. 

*  •  *  *  • 

(kkk)  The  following  amendment  to  the 
Ohio  regulatory  program,  as  submitted 
to  OSM  on  May  12. 1992,  and  revised 
and  resubmitted  on  July  22, 1992,  is 
approved,  effective  January  14, 1992. 
Revised  Amendment  Number  57  which 
consists  of  revisions  to  the  Ohio 
Administrative  Code  (OAC)  at  1501:13- 
5-01(A)(4)  paragraph  (a)  concerning 
where  applicants  must  file  copies  of 
permit  applications,  revisions,  and 
renewals  in  order  to  allow  public 
inspection  of  those  documents. 

[FR  Doc.  93-868  Filed  1-13-93;  8:45  am) 
BIUJNQ  CODE  4S1»-«6-« 


30  CFR  Part  935 

Ohio  Permanent  Regulatory  Program; 
Evaluation  of  Revegetation  Success 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

ACTION:  Final  rule;  approval  of 
amendmtot. 

SUMMARY:  OSM  is  announcing  the 
approval,  with  one  exception,  of 
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Revised'Program  Amendment  No.  25  to 
the  Ohio  permanent  regulatory  program 
(hereinafter  referred  to  as  the  Ohio 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendment  consists  of  a 
revision  to  the  Ohio  Administrative 
Code  (OAC)  at  1501:13-9-15(J)(l)  and 
documents  which  describe  Ohio's 
proposed  ocular  inspection  method.  The 
proposed  amendment  will  determine 
how  the  areal  extent  of  vegetative 
ground  cover  will  be  evaluated  when 
making  performance  bond  release 
decisions  on  surface  coal  mined  lands. 
EFFECTIVE  DATE:  January  14, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr, 
Richard  J.  Seibel,  Director,  Columbus 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  2242 
South  Hamilton  Road,  room  202, 
Columbus,  Ohio  43232;  (614)  866-0578. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Ohio  Program. 

II.  Submission  of  Amendment. 

III.  Director’s  Findings. 

IV.  Summary  and  Disposition  of 
Comments. 

V.  Director’s  Decision. 

VI.  Procedural  Determinations. 

I.  Background  on  the  Ohio  Program 

On  August  16, 1982,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Information  on  the 
general  background  of  the  Ohio  program 
submission,  including  the  Secretary’s 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Ohio 
program,  can  be  foimd  in  the  August  10, 
1982,  Federal  Register  (47  FR  34688). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
935.11,  935.12,  935.15,  and  935.16. 

II.  Submission  of  Amendment 

Pursuant  to  30  CFR  732.17(f)(1),  OSM 
sent  Ohio  a  letter  on  November  6, 1985, 
notifying  the  State  that  certain  sections 
of  Ohio’s  regulations  were  less  effective 
than  or  inconsistent  with  the  Federal 
requirements  for  surface  coal  mining 
and  reclamation  operations 
(Administrative  Record  No.  OH-0679). 
One  of  these  rules  which  was 
determined  by  the  Director  to  be 
deficient  was  OAC  1501:13-9-15(E) 
which  concerned  the  method  of 
measuring  revegetation  success.  Ohio 
responded  on  May  16, 1986,  by 
submitting  proposed  Program 
Amendment  No.  25  to  the  Ohio 
regulatory  program.  In  his  decision  on 
this  proposed  amendment,  the  Director 
found  that  Ohio’s  proposed  method  of 
evaluating  revegetation  as  set  forth  in 
OAC  1501:13-9-15  was  less  effective 


than  the  Federal  rules  at  30  CFR 
816.116.  The  Director  reached  this 
decision  because  the  Ohio  program  did 
not  include  a  statistically  valid 
sampling  technique  for  the  evaluation  of 
revegetation  and  because  the  existing 
method  of  using  ocular  inspections  had 
not  been  justified  to  show  ffiat  it  has  the 
equivalent  of  a  90  percent  confidence 
level  or  is  no  less  effective  than  the 
Federal  standard.  Therefore,  pursuant  to 
30  CFR  732.17,  the  Director 
promulgated  30  CFR  935.16(f),  which 
required  Ohio  to  amend  its  program  to 
include  a  statistically  valid  tec^ique 
for  the  evaluation  of  revegetation  to 
augment  its  existing  method  to  be  as 
effective  as  the  Federal  rules  at  30  CFR 
816.116(a)  (July  17, 1987;  52  FR  26959). 

Ohio  responded  on  November  3, 

1987,  by  submitting  administrative 
record  information  pertaining  to  30  CFR 
935.16(f).  At  Ohio’s  request,  OSM 
agreed  to  conduct  a  study  of  the  Ohio 
method  of  evaluating  revegetation 
success  and  to  defer  action  imtil  this 
study  was  completed.  The  study  was 
completed  and  OSM  announced  the 
findings  in  the  December  15, 1989, 
Federal  Register  (54  FR  51395).  The 
Director  found  that  the  administrative 
record  information  submitted  by  Ohio 
and  the  study,  which  was  conducted 
jointly  by  O^  and  Ohio,  had  not 
demonstrated  that  Ohio’s  existing 
method  of  evaluating  the  success  of 
revegetation  was  no  less  efiective  than 
the  Federal  rules  at  30  CFR  816.116(a). 

By  letter  dated  December  12, 1989 
(Administrative  Record  No.  OH-1245), 
Ohio  proposed  a  continuation  of 
Revised  Pogrom  Amendment  No.  25.  In 
this  continuation,  Ohio  proposed  to 
revise  section  1501:13-9-15  of  the  OAC 
to  include  a  statistically  valid  method  of 
evaluating  revegetation  success  in  order 
to  satisfy  the  OSM  requirement  at  30 
CFR  935.16(f).  This  method  would  be 
used  on  “questionable”  areas.  The 
ocular  method  would  be  retained  as  the 
primary  means  of  ground  cover 
evaluation. 

On  January  8, 1990  (Administration 
Record  No.  OH-1259),  OSM  published 
a  notice  in  the  Federal  Register  (55  FR 
649)  announcing  receipt  of  Ohio’s 
proposed  continuation  of  Revised 
Program  Amendment  No.  25  and 
inviting  public  comment  on  its 
adequacy.  The  public  comment  period 
end^  on  February  7, 1990. 

By  letter  dated  March  23, 1990 
(Administrative  Record  No.  OH-1292), 
OSM  notified  Ohio  that  the  proposed 
revisions  to  OAC  section  1501:13-9-15 
were  less  effective  than  the  Federal 
regulations  at  30  CFR  816.116(a) 
b^ause  Ohio  proposed  to  use 
statistically  valid  sampling  methods 


only  on  “questionable”  areas  and  that 
the  Federal  regulations  required 
“statistically  valid  sampling  techniques 
in  all  situations  regardless  of  the 
outcome  of  any  prior  or  accompanying 
ocular  evaluation.” 

By  letter  dated  July  24, 1990  (Ohio 
Administrative  Record  No.  OH-1343), 
Ohio  submitted  further  proposed 
revisions  to  OAC  section  1501:13-9-15 
which  were  intended  to  respond  to 
OSM’s  comments  of  March  23, 1990. 
Ohio  proposed  to  revise  paragraph  (I)(l) 
to  specify  that  success  of  revegetation 
shall  be  measured  using  a  statistically 
valid  sampling  technique  with  a  ninety 
percent  statistical  confidence  interval 
(i.e.  one-sided  test  with  0.10  alpha 
error).  Ohio  also  proposed  to  revise 
paragraph  (I)(3)(c)(iv)  to  delete  the 
requirement  that,  for  Phase  III  bond 
release,  species  planted  must  meet  the 
standard  that  no  single  areas  with  less 
than  thirty  percent  cover  shall  exceed 
the  lesser  of  three  thousand  square  feet 
or  0.3  percent  of  the  land  affected. 

On  August  10, 1990,  OSM  published 
a  notice  in  the  Federal  Register  (55  FR 
32643)  announcing  receipt  of  Ohio’s 
additional  revisions  to  the  continuation 
of  Revised  Program  Amendment  No.  25 
and  inviting  public  comment  on  its 
adequacy.  'The  public  comment  period 
ended  on  September  10. 1990. 

By  letter  dated  October  24, 1990 
(Administrative  Record  No.  OH-1398), 
OSM  provided  Ohio  with  its  questions 
and  comments  about  the  additional 
revisions  submitted  on  July  24. 1990. 
OSM  requested  that  Ohio  provide  the 
details  of  Ohio’s  statistically  valid 
sampling  method  for  OSM’s  review  and 
approval.  OSM  also  requested  that  Ohio 
provide  a  justification  for  the  proposed 
deletion  of  the  vegetation  standard 
limiting  the  size  of  areas  with  less  than 
thirty  percent  vegetative  cover  (barren 
area  standard).  On  December  19. 1990, 
OSM  agreed  to  a  time  extension  for 
Ohio  to  respond  to  the  October  24. 1990, 
letter  and  provided  further  clarification 
of  the  issues  involved  (Administrative 
Record  No.  OH-1418). 

By  letter  dated  Mar^  1. 1991 
(Administrative  Record  No.  OH-1471), 
Ohio  submitted  administrative  record 
information  in  support  of  the  revisions 
proposed  on  July  24, 1990,  and 
responded  to  OSM’s  comments  of 
October  24, 1990.  In  its  response,  Ohio 
provided  information  on  its  proposed 
method  of  sampling  revegetation 
success  and  rationale  for  deleting  the 
proposed  barren  area  standard.  OSM 
reopened  the  public  comment  period  in 
the  March  27. 1991,  Federal  Register 
■  (56  FR  12691).  The  comment  period 
closed  on  April  26, 1991. 
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By  letter  dated  March  21, 1991 
(Administrative  Record  No.  OH-1489), 
Ohio  withdrew  its  March  1, 1991, 
submission  and  its  July  24, 1990, 
proposed  revisions  to  OAC  1501:13-9- 
15  paragraphs  (I)(l)  and  (I)(3)(c)(iv). 

OSM  annoimc^  Ohio’s  withdrawal  in 
the  May  7. 1991,  Federal  Register  (56 
FR  21113). 

By  letter  dated  June  18, 1991,  Ohio 
submitted  an  informal  version  of 
Revised  Program  Amendment  No.  25  for 
preliminary  review  by  OSM.  This 
informal  submission  proposed  that  Ohio 
will  use  two  visual  estimates  of 
revegetation  success  followed  by  ' 
statistical  verification  of  those  visual 
estimates.  In  this  informal  submission. 
Ohio  proposed  to  retain  the  revegetation 
standard  limiting  the  size  of  areas  with 
less  than  thirty  mrcent  vegetative  cover. 

By  letter  dated  August  9, 1991 
(Administrative  Record  No.  OH-1556). 
Ohio  withdrew  the  informal  submission 
of  June  18. 1991.  and  resubmitted  a 
formal  version  of  Revised  Program 
Amendment  No.  25.  In  this  formal 
amendment  submission.  Ohio  proposed 
revisions  to  OAC  section  1501:13-9-15 
to  delete  paragraph  (I)(3)(c)(i)(d) 
limiting  the  size  of  areas  with  less  than 
thirty  percent  vegetative  cover  and  to 
add  new  paragraph  (I)(3)(c)(ii)  stating 
that  “Success  of  the  ground-cover  (for 
phase  in  bond  release  for  herbaceous 
species  only)  shall  be  measured  using  a 
statistically  valid  sampling  technique 
with  a  ninety  per  cent  statistical 
conOdence  interval  (i.e.  one-sided  test 
with  0.10  alpha  error).’’ 

As  part  of  its  August  9. 1991. 
resubmission.  Ohio  also  reinstated  the 
March  1. 1991.  Administrative  Record 
information  which  provided  the  details 
of  Ohio’s  proposed  use  of  the  Rennie- 
Farmer  Stick  Method  of  sampling 
ground  cover.  The  March  1. 1991. 
Administrative  Record  information  also 
provided  Ohio’s  reasons  for  proposing 
the  deletion  of  its  barren  area  standard. 

On  August  27. 1991.  OSM  published 
a  notice  in  the  Federal  Register  (56  FR 
42299)  announcing  receipt  of  Ohio’s 
August  9. 1991,  submission  of  Revised 
Program  Amendment  No.  25  and 
inviting  public  comment  on  its 
adequacy.  The  public  comment  period 
ended  on  September  26. 1991. 

By  letter  dated  January  3, 1992 
(Administrative  Record  No.  OH-1623), 
OSM  provided  Ohio  with  its  questions 
and  comments  about  the  August  9. 

1991,  submission  of  the  amendment. 
OSM  requested  that  Ohio  provide  the 
details  of  Ohio’s  procedure  for  statistical 
testing  of  the  sampHng  results.  OSM 
also  requested  that  Ohio  provide  a 
justification  that  Ohio’s  proposed 
standard  of  70  percent  ground  cover  is 


comparable  to  unmined  sites  in  the 
State.  Finally,  OSM  requested  that  Ohio 
further  revise  the  rule  to  require 
statistically  valid  sampling  for  groimd 
cover,  production,  and  sto^ng.  OSM 
found  that  Ohio’s  current  system  was 
not  compatible  with  statistical  sampling 
and  that  Ohio  had  inadvertently  mixed 
two  sampling  methods  together. 

By  letter  dated  February  10. 1992 
(Administrative  Record  No.  OH-1647), 
Ohio  requested  a  meeting  between  Ohio, 
OSM.  and  Ohio  Agricultural  Research 
and  Development  Center  (OAR£)C) 
personnel  to  clarify  the  issues  and 
concerns  expressed  in  OSM’s  January  3, 
1992,  letter.  On  March  31, 1992, 
representatives  of  Ohio,  OSM,  and  the 
OARDC  met  at  OARDC  to  discuss  those 
issues  (Administrative  Record  OH-1672 
and  OH-1683). 

By  letter  dated  June  22, 1992 
(Administrative  Record  No.  OH-1725), 
Ohio  submitted  a  new  version  of 
Revised  Program  Amendment  No.  25 
and  withdrew  its  August  9, 1991, 
submission.  The  new  submission  is 
intended  to  address  the  issues  in  OSM’s 
January  3, 1992,  letter.  The  Jime  22, 

1992,  submission  proposes  to  revise 
OAC  1501:13-9-05  paragraph  (J)(l)  to 
incorporate  additional  language 
previously  proposed  in  Ohio’s  July  24, 
1990,  submission  of  paragraph  (I)(l)  and 
in  Ohio’s  August  9. 1991,  submission  of 
paragraph  (I)(3)(c)(ii).  Accompanying 
this  proposed  rule  change,  Ohio 
submitted  four  documents.  These 
documents  discuss  the  statistical  . 
validity  of  a  100-percent  population 
census,  describe  Ohio’s  ocular  method 
of  ground  cover  evaluation,  and  discuss 
how  inspectors  will  be  trained  to 
implement  the  Ohio  method. 

On  August  18, 1992,  OSM  published 
a  notice  in  the  Federal  Register  (57  FR 
37136)  announcing  receipt  of  Ohio’s 
June  22. 1992,  submission  of  Revised 
Program  Amendment  No.  25  and  invited 
public  comment  on  its  adequacy.  The 
public  comment  period  ended  on 
September  17, 1992. 

m.  Director’s  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director’s 
findings  concerning  the  proposed 
amendment  to  the  Ohio  program. 

The  proposed  amendment  consists  of 
two  parts:  a  proposed  one-sentence 
addition  to  Ohio’s  rules  at  OAC 
1501:13-9-15(J)(l)  rmd  documents 
pertaining  to  a  proposed  ocular 
inspection  method  for  evaluating 
vegetative  ground  cover  when  making 
performance  bond  release  decisions. 

The  proposed  regulatory  language  reads 
as  follows:  “Success  of  revegetation 


shall  be  measured  using  a  statistically 
valid  sampling  technique  with  a  ninety 
percent  statistical  confidence  interval 
(i.e.  one-sided  test  with  0.10  alpha 
error).’’  The  proposed  language  is 
substantively  identical  to  the  last 
sentence  in  30  CFR  816.116(a)(2).  The 
EKrector,  therefore,  finds  that  the  rule 
language  is  no  less  effective  than  the 
Federal  rules. 

The  second  part  of  the  amendment 
consists  of  documents  describing  Ohio’s 
proposed  ocular  method  of  ground 
cover  evaluation  plus  supporting 
statements  concerning  the  method’s 
statistical  validity  and  the  training 
which  Ohio  inspectors  will  undergo 
prior  to  using  the  method.  This 
submission  was  in  response  to  30  CFR 
935.16(f)  which  required  that  by  May 
31, 1990,  Ohio  small  amend  its  program 
to  include  a  statistically  valid  technique 
for  the  evaluation  of  revegetation 
success  to  augment  or  replace  its  current 
method  to  be  as  effective  as  30  CFR 
816.116(a).  This  Federal  rule  requires 
that  statistically  valid  sampling 
techniques  for  measuring  success  shall 
be  selected  by  the  State  regulatory 
authority  and  includecf  in  an  approved 
regulatory  program. 

The  second  part  of  Ohio’s  June  22, 
1992,  submission  is  substantively 
identical  to  previous  State  submissions 
which  the  Director  reviewed  in  the  July 
17, 1987,  Federal  Register  (52  FR 
26966)  and  in  the  December  15, 1989, 
Federal  Register  (54  FR  51397).  Ohio 
described  its  Jime  22, 1992,  proposal  to 
OSM  as  follows: 

Ohio’s  four-tiered  vegetative  cover 
standard  requires  that,  at  a  minimum,  at  least 
89  percent  of  the  area  being  evaluated  for 
bond  release  has  at  least  75  percent  cover,  no 
more  than  10  percent  of  the  area  has  between 
30  and  75  percent  cover  (i.e.  sparse),  no  more 
than  one  percent  of  the  area  has  less  than  30 
percent  cover  (i.e.  barren),  and  that  there 
exists  no  single  tract  greater  than  either  3,000 
square  feet  or  0.3  percent  cover  of  the  total 
area  with  less  than  30  percent  cover  (i.e. 
single  barren  area).  This  system  of  standards 
entails  visual  estimation  of  the  areal  extent 
of  vegetation  falling  within  a  range  of  values 
for  ground  cover,  rather  than  estimation  of 
the  overall  percentage  of  cover. 
***** 

Prior  to  the  bond  release  inspection,  the 
inspector  reviews  the  planting  plan 
contained  in  the  permit  file  and  the  portion 
of  the  permit  application  map  representing 
the  area  for  which  the  bond  release  has  been 
requested.  The  inspector  calculates  the  total 
square  footage  of  the  bond  release  area  and 
determines  the  maximum  square  footage  of 
sparse  (i.e.  10  percent  of  the  release  area), 
barren  area  (i.e.  one  percent  of  the  release 
area),  and  the  maximiun  extent  of  single 
barren  area  (0.3  percent  of  the  release  area  or 
3,000  square  feet,  whichever  is  less)  within 
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which  the  vegetative  cover  would  be 
determined  to  be  successhil. 

The  inspector  assigned  to  the  permit  is 
accompanied  by  another  iirspector  or  the 
district  office  supervisor  at  the  time  of  the 
actual  bond  release  inspection.  Upon  arrival 
at  the  bond  release  site,  the  inspectors 
determine  the  most  efficient  route  over  the 
bond  release  area  to  ensure  that  the  entire 
area  can  be  visually  evaluated.  As  the 
inspectors  walk  the  route,  any  portion  of  the 
area  which  is  observed  to  have  less  than  75 
percent  ground  cover  is  visually  segregated 
and  measured  by  tape  measure  or  pacing,  and 
the  results  are  recorded  on  the  inspection 
form.  Further  measurements  are  t^en  within 
the  segregated  area  if  it  is  determined  by 
visual  obMrvation  that  barren  portions  (less 
than  30  percent  cover)  are  interspersed  with 
sparse  (tetween  30  and  75  percent  cover).  If 
any  single  barren  exceeds  the  lesser  of  3,000 
square  ^t  or  0.3  percent  of  the  total  bond 
release  area,  the  inspector  terminates  the 
inspection  and  the  tend  release  is 
immediately  denied. 

Upon  completion  of  the  inspection,  if  no 
single  barren  area  larger  than  the  acceptable 
limit  exists,  the  inspector  tallies  the  total 
square  footage  of  sparse  and  barren  area.  If 
both  categories  fall  within  the  acceptable 
limits  calculated  prior  to  the  inspection,  and 
if  no  other  conditions  exist  for  which  tend 
release  would  be  denied  in  accordance  with 
Chapter  1513  of  the  Ohio  Revised  Code  and 
administrative  Tule8,^he  tend  release  request 
is  approved. 

Ohio  has  argued  that  the  above  ocular 
method  is  a  100-percent  sampling  of  the 
vegetative  cover  on  sites  considered  for 
bond  release  and  that  such  sampling  is 
just  a  special  case  of  simple  random 
sampling  (Administrative  Record  No. 
OH-1725).  OSM  rejects  this  argument. 
The  Ohio  method  is  an  ocular  estimate 
of  percent  cover  by  category;  it  is  not  a 
measurement  since  no  discrete  points 
are  sampled  and  the  distance  from  the 
observer  to  the  point  observed  is  not 
fixed.  A  100-percent  census  requires 
measurement  of  100  percent  of  the  area 
which  the  Ohio  technique  does  not 
accomplish  (Administrative  Record  No. 
OH-1795).  Furthermore,  there  is  no 
estimate  of  the  mean  and  variance,  both 
of  which  are  necessary  to  implement  the 
proposed  language  at  OAC  1501:13-0- 
15(J)(1).  The  proposed  ocular  method  of 
evaluating  groxmd  cover  does  not 
implement  the  proposed  rule  at  OAC 
1501:13-9-15(])(l).  The  proposed  rule 
language  and  the  ocular  inspection 
me^od  submitted  by  Ohio  are  not 
consistent  with  each  other.  To  j^rform 
a  statistical  test,  a  sample  must  m  taken 
and  a  mean  and  variance  calculated. 
This  is  not  possible  dven  Ohio’s 
proposed  o^ar  metnod.  The  State 
recognized  this  in  its  previous  proposal 
when  it  stated  that  “Ohio  has  not  need 
[sic]  to  conform  to  a  90  percent 
statistical  confidence  interval  because  it 


does  not  utilize  a  sampling  technique” 
(July  17. 1987;  52  FR  at  26967). 

In  the  Fall  of  1988,  OSM  and  Ohio 
jointly  conducted  a  study  of  randomly 
selected  mining  sites  upon  which  Ohio 
had  approved  bond  release 
(Administrative  Record  No.  OH-1196). 
The  purpose  of  the  study  was  to 
compare  the  results  of  Ohio’s  proposed 
ocular  method  of  evaluating  vegetative 
ground  cover  with  those  obtained  ^ 
using  a  statistically  valid  method.  Ine 
study,  which  was  reported  in  the 
December  15, 1989,  Federal  Register  (54 
FR  51395)  concluded  that  Ohio’s  ocular 
method,  which  is  the  same  method 
proposed  on  Jime  22, 1992,  was  not  as 
effective  as  a  statistically  valid  method. 
Accordingly,  the  Director  found  that 
Ohio  had  not  demonstrated  that  its 
method  of  evaluating  the  success  of 
revegetation  is  no  less  effective  than  the 
Federal  rules  at  30  CFR  816.116(a).  No 
new  field  studies  have  been  submitted 
by  Ohio  to  refute  these  findings  and 
conclusions.  Fmlhermore,  the  Director 
is  unaware  of  any  studies  sponsored  by 
universities,  government  agencies,  or 
other  parties  which  demonstrate  that 
ocular  estimation  of  the  areal  extent  of 
ground  cover  is  no  less  effective  than 
the  sampling  methods  approvable  imder 
30  CFR  816.116(a). 

In  developing  the  Federal  rules  at  30 
CFR  816.116(a),  OSM  considered  the 
use  of  ocular  methods  but  rejected  them 
in  the  final  rulemaking.  OSM  made  this 
decision  because  the  ocular  method 
whereby  an  inspector  visually  inspects 
the  site  and  determines  whether  success 
has  been  achieved,  is  highly  dependent 
upon  the  training,  experience  and 
objectivity  of  the  inspector.  Ocular 
methods  were  believed  to  provide 
results  that  were  too  variable  for  bond 
release  decision  making  (March  23. 
1982;  47  FR  at  12599).  This  belief  is 
supported  by  others  who  have  studied 
the  subject  of  groimd  cover 
measurement.  In  1982,  Raelson  and 
McKee,  two  agronomists  at 
Pennsylvania  State  University,  studied 
the  measurement  of  plant  cover  to  * 
evaluate  revegetation  success  on  surface 
coal  mines  (Administrative  Record  No. 
OH-1796).  They  surveyed  the  literature 
on  the  m^ods  available  for  measuring 
ground  cover  such  as  the  quadrat 
sampling  method,  line-intercept 
method,  point-frequency  method  and 
the  visual  estimation  method.  They 
arrived  at  the  following  conclusions 
concerning  the  visual  estimation 
method: 

The  visual  estimate  method  is  fast.  It  was 
designed  to  provide  initial  survey 
information  on  the  vegetation  of  large  areas 
for  which  detailed  measurements  are  not 
jxMsible.  It  is,  however,  highly  inaccurate. 


Results  of  many  studies  have  shown  that 
even  well  trained  field  observers  can  differ 
by  twenty-five  or  more  percent  or  more  in 
their  assessment  of  the  cover  ctf  the  same 
area.  Greig  Smith  (1964)  pointed  out  that  the 
accuracy  of  the  method  decreases  through  the 
day  as  observers  become  tired  and  less  ^ert. 

In  addition,  cover  estimates,  even  by  the 
same  observer,  can  v^  throughout  the  day 
and  from  day  to  day.  The  visual  estimate  of 
cover  method  requires  an  objective  standard 
to  calibrate  the  observer’s  The  visual 
estimation  method,  while  often  used,  is  not 
well  suited  for  purposes  of  enforcing  legal 
reclamation  standards. 

A  field  exercise  by  the  authors  on  a 
reclaimed  surface  mine  which 
compared  visual,  quadrat,  and  point 
frequency  methods  of  ^tmd  cover 
estimation  supported  tne  statement  that 
visual  estimates  are  inherently 
subjective. 

Ohio’s  proposed  ocular  method  is  a 
refinement  of  the  visual  method  studied 
by  Raelson  and  McKee.  It  involves  the 
estimation  of  three  cover  classes  instead 
of  a  single  visual  estimate  and  observers 
receive  training  in  making  such 
estimates.  Nevertheless,  the  Director 
believes  that  it  involves  greater 
subjectivity  than  other  methods 
acceptable  under  30  CFR  816.116(a)(1).  ^ 

In  siunmary,  the  Director  finds  that 
Ohio  has  not  demonstrated  that  its 
proposed  ocular  method  is  no  less 
effective  than  statistically  valid 
sampling  techniques  required  under  30 
CFR  816.116(a)(1).  He  rejects  Ohio’s 
argument  that  the  proposed  ocular 
method  is  a  100-percent  sample  and  that 
it  qualifies  as  a  statistically  valid 
sampling  technique  acceptable  for 
making  performance  bond  release 
decisions.  Furthermore,  its  use  as 
proposed  by  Ohio  would  result  in  an 
inconsistency  between  proposed  rule 
language  at  OAC  1501:13-9-15(})(l)  and 
actual  practice  during  inspections. 

This  decision  is  consistent  with 
decisions  on  other  proposed  State 
program  amendments,  where  the 
Director  has  not  approved  ocular 
estimation  of  revegetation  success.  See, 
“[Djetermination  of  percent  moisture 
content  and  dry  forage  production  based 
on  representative  subsamples  of 
ocularly  estimated  stratified  samples  is 
not  consistent  with  the  Federal 
requirements.”  56  FR  6559, 6561 
(February  19, 1991) — Kansas;  “10]cular 
estimation  of  species  cover,  vegetative 
cover  and  total  ground  cover”  is  less 
effective.  51  FR  42209, 42212 
(November  24, 1986) — ^Wyoming;  “(Tlhe 
Secretary  finds  that  the  portion  of  the 
State’s  Technical  Handbook  which 
allows  the  use  of  the  ocular  method  for 
determining  success  is  less  effsctive 
than  30  CFR  816.116  and  817.116  which 
only  allow  valid  statistical  sampling 
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techniques  for  this  purpose/’  50  FR 
28324.  28332  Quly  11, 1985)— West 
Virginia. 

rv.  Summary  and  Disposition  of 
Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  the  implementing  regulations  at  30 
CFR  732.17(h)(ll)(i),  comments  were 
solicited  from  various  Federal  agencies 
with  an  actual  or  potential  interest  in 
the  Ohio  program.  The  U.S.  Department 
of  Agriculture,  Soil  Conservation 
Service;  the  U.S.  Army  Corps  of 
Engineers  and  the  U.S.  Department  of 
La^r,  Mine  Safety  and  Health 
Administration  responded  but  did  not 
have  any  substantive  comments. 

No  piiblic  comments  were  received 
for  the  )une  22, 1992,  submission. 
However,  in  response  to  an  earlier 
program  amendment  submission,  there 
was  a  comment  by  the  Ohio  Mining  and 
Reclamation  Association  (the  “OhDlA"). 
The  OMRA  disagreed  with  OSM’s 
determination  t^t  Ohio’s  current 
method  for  measuring  revegetation  war 
not  statistically  valid.  The  OMRA 
argued  that  Ohio’s  method  is 
statistically  valid  because  the  inspectors 
review  the  entire  permit  area.  It  also 
argued  Ohio’s  current  system  hasn’t 
posed  a  problem  and  that  to  change  this 
system  would  not  improve  ^e  method 
of  evaluating  revegetation. 

The  Director  disagrees  with  the 
OMRA.  As  discussed  in  the  Director’s 
Findings,  Ohio’s  ocular  method  for 
evaluating  revegetation  success  is  not 
statistically  valid  and  does  not  meet  the 
90  percent  statistical  confidence 
interval.  As  discussed  in  the  Findings, 
Ohio’s  current  system  has  posed  a 
problem.  That  is,  the  system  is  based  on 
the  subjective  judgment  of  each 
inspector,  so  that  the  results  of  each 
inspection  cannot  be  repeated  with  any 
degree  of  certainty.  This  is 
demonstrated  by  the  joint  study 
conducted  by  OSM  and  Ohio,  the 
results  of  which  was  reported  in  the 
December  15, 1989,  Federal  Register  (54 
FR  51397).  In  that  study,  OSM 
determine  that  there  was  a  wide 
confidence  interval  between  the  three 
observers,  which  is  not  allowed  imder 
the  Federal  rules  at  30  CFR  816.116(a). 
“[Sjtatistically  valid  techniques  and  a 
nationwide  standard  of  statistical 
confidence  are  necessary  to  instire 
objective,  standardized  and  equitable 
evaluations  of  revegetation  success.”  51 
FR  4485,  4493  (February  5, 1986). 

V.  Director’s  Decision 

Based  on  the  above  findings,  the 
Director  is  approving,  with  one 
exception.  Revised  Program 
Amendment  No.  25,  as  submitted  by 


Ohio  on  June  22, 1992.  The  Director  has 
determined  that  the  proposed  revision 
to  OAC  1501:13-9-15(J)(l)  is  no  less 
efiective  than  the  Federal  niles  at  30 
CFR  816.116(a)(2).  However,  the 
proposed  ocular  method  for  evaluating 
ground  cover  which  was  submitted  as 
part  of  the  June  22, 1992,  amendment 
has  been  determined  by  the  Director  to 
be  not  as  efiective  as  30  CFR 
816.116(a)(1)  which  reouires  that 
statistically  valid  sampling  techniques 
for  measuring  success  be  included  as 
part  of  approved  State  regulatory 
programs.  Therefore,  the  amendment 
requirement  for  the  Ohio  program  at  30 
CFR  935.16(f)  has  not  been  fully 
satisfied  and  remains  outstanding. 
Specifically,  Ohio  must  amend  its 
program  to  include  a  statistically  valid 
sampling  technique  for  evaluating  the 
areal  extent  of  ground  cover.  _ 

The  Federal  regulations  at  30  CFR 
part  935  codifying  decisions  concerning 
the  Ohio  program  are  being  amended  to 
implement  this  decision.  'Hus  final  rule 
is  ^ing  made  efiective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  States  to 
conform  their  programs  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

EPA  Concurrence 

Under  30  CFR  732.17(h)(ll)(ii).  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respect  to  any  provisions  of  a  State 
program  amendment  which  relate  to  air 
or  water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.).  The 
Director  has  determined  that  this 
amendment  contains  no  such  provisions 
and  that  EPA  concurrence  is  therefore, 
unnecessary.  However,  by  letter  dated 
September  22, 1992  (Administrative 
Record  No.  OH-1775),  EPA  submitted 
its  concurrence  without  comment. 

Effect  of  Director’s  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
30  C^  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment.  Thus,  any  changes 
to  a  State  program  are  not  enforceable 
until  approv^  by  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved 
programs.  In  the  oversight  of  the  Ohio 
program,  the  Director  t^ll  recognize 
only  the  approved  program,  together 


with  any  consistent  implementing 
policies,  directives  and  other  materials, 
and  will  require  the  enforcement  by 
Ohio  of  sucm  provisions. 

VI.  Procedural  Determinations 
Executive  Order  12291 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (0MB)  granted 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  an 
exemption  from  sections  3, 4, 7  and  8 
of  Executive  Order  12291  for  actions 
related  to  approval  or  conditional 
approval  of  State  regulatory  programs, 
actions  and  program  amendments. 
Therefore,  preparation  of  a  regulatory 
impact  analysis  is  not  necessary  and 
Olste  regulatory  review  is  not  required. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of  the 
Surface  Mining  Control  and 
Reclamation  Act  (SMCRA)  (30  U.S.C. 
1253  and  1255)  and  30  CFR  730.11, 
732.13  and  732.17(h)(10),  decisions  on 
proposed  State  regulatory  programs  and 
program  amendments  submitted  by  the 
States  must  be  based  solely  on  a 
determination  of  whether  the  submittal 
is  consistent  with  SMCRA  and  its 
implementing  Federal  regulations  and 
whether  the  ^er  requirements  of  30 
CFR  parts  730,  731,  and  732  have  been 
met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(c)  of  the  National 
Environmental  Policy  Act,  42  U.S.C. 
4332(2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Mwagement  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3507  et  seq. 
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Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  The  State  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  Iw  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  Part  935 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  December  24, 1992. 

Jeffirey  D.  farrett, 

Acting  Assistant  Director,  Eastern  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30  Chapter  VII, 
subchapter  T  of  the  Code  of  Federal 
regulations  is  amended  as  set  forth 
below 

PART  935— OHIO 

1.  The  authority  citation  for  part  935 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  In  §  935.15,  a  new  paragraph  (jjj)  is 
added  to  read  as  follows: 

§  935.1 5  Approval  of  regulatory  program 
amendments. 

***** 

(jjj)  The  following  amendment  to  the 
Ohio  regulatory  program,  as  submitted 
to  OSM  on  June  22, 1992,  with  one 
exception,  is  approved,  effective  January 
14, 1993:  The  approved  amendment 
consists  of  a  revision  to  the  Ohio 
Administrative  Code  at  1501:13-9- 
15(J](1)  which  pertains  to  standards  for 
measuring  success  of  revegetation.  OSM 
is  not  approving  Ohio’s  proposed  ocular 
method  of  ground  cover  evaluation. 

3.  In  §  935.16(f)  is  revised  to  read  as 
follows: 

§  935.1 6  Required  regulatory  program 
amendments. 

***** 

(f)  By  May  14, 1993,  Ohio  shall  amend 
its  program  to  include  a  statistically 
valid  technique  for  the  evaluation  of 


revegetation  success  to  augment  or 
replace  its  current  method  to  be  as 
effective  as  30  CFR  816.116(a]. 

[FR  Doc.  93-873  Filed  1-13-93;  8:45  am) 
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30  CFR  Part  938 

Pennsylvania  Regulatory  Program; 
Regulatory  Reform 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  OSM  is  announcing  the 
approval  of  a  proposed  amendment  to 
the  Pennsylvania  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
Pennsylvania  program)  approved  xmder 
the  Siuface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  defines  the  term 
“historical  resource,”  requires  that 
permitting  decisions  take  into  account 
the  effect  of  the  proposal  coal  mining  on 
properties  listed  on  or  eligible  for  listing 
on  ffie  National  Register  of  Historic 
Places  (NRHP),  and  describes  permit 
application  informational  requirements 
pertaining  to  archaeological,  cultural 
and  historical  resources  listed  on  or 
eligible  for  listing  on  the  NRHP  within 
the  permit  and  adjacent  areas  including 
identification  of  the  steps  to  be  taken  to 
protect  the  historic  resources. 

EFFECTIVE  DATE:  January  14, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Biggi,  Director,  Harrisburg 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Harrisburg  Transportation  Center,  Third 
Floor,  suite  3C,  4th  and  Market  Streets, 
Harrisburg,  Pennslyvania  17101. 
Telephone  (717)  782-4036. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Pennslyvania  Program. 

II.  Submission  of  Amendment. 

III.  Director's  Findings. 

IV.  Sununary  and  Disposition  of  Comments. 

V.  Director’s  Decision 

VI.  Procedural  Determinations. 

I.  Background  on  the  Pennslyvania 
Program 

The  Secretary  of  the  Interior 
conditionally  approved  the 
Pennsylvania  program  on  July  31, 1982. 
Information  on  the  background  of  the 
Pennsylvania  program  including  the 
Secretary’s  findings,  the  dispositiop  of 
comments,  and  a  detailed  explanation  of 
the  conditions  of  approval  of  the 
Pennsylvania  program  can  be  found  in 
the  July  30, 1982,  Federal  Register  (47 
FR  33050).  Subsequent  actions 
concerning  the  conditions  of  approval 


and  program  amendments  are  identified 
at  30  CFR  938.11,  938.12,  938.15  and 
938.16. 

II.  Submission  of  Amendment 

By  letter  dated  December  18. 1991 
(Administrative  Record  Number  PA 
803.00),  Pennsylvania  submitted  a  State 
program  amendment  to  address  four 
outstanding  part  732  Notifications, 
listed  below: 

1.  Historic  Properties,  June  9, 1987, 
Administrative  Record  Number  PA  651 

2.  Regulatory  Reform  Review  II. 
December  16, 1988,  Administrative 
Record  Number  PA  723. 

3.  Ownership  and  Control,  May  11, 
1989,  Administrative  Record  Number 
PA  773. 

4.  Regulatory  Reform  Review  III, 
January  2, 1990.  Administrative  Record 
Number  PA  787.03. 

Other  revisions  are  contained  in  the 
proposed  amendment  package  to 
address  provisions  necessary  for 
Pennsylvania  to  implement 
amendments  to  the  Pennsylvania 
Surface  Mining  Conservation  and 
Reclamation  Act  (Pub.  L.  No.  1570,  Act 
171  of  December  12, 1986)  and  changes 
to  clarify  existing  regulations. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  April  13, 
1992,  Federal  RegUter  (57  FR  12785), 
and,  in  the  same  notice,  opened  the 
public  comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  comment  period  closed  on  May  13, 
1992.  At  the  request  of  the  Pennsylv6mia 
Coal  Association,  a  public  meeting  was 
held  on  Jime  30, 1992. 

To  simplify  the  processing  of  the  large 
amendment  package,  OSM  separated  the 
package  into  smaller  amendments, 
according  to  subject  matter,  which  then 
would  be  handled  in  individual  final 
rules.  This  final  rule  addresses  all  the 
revisions  proposed  by  Pennsylvania  in 
response  to  the  June  9, 1987,  part  732 
Notification  (Administrative  Record  No. 
PA-651)  concerning  cultural  and 
historical  resources  and  other  related 
State  initiated  changes  to  bring  the 
Pennsylvania  program  into  compliance 
with  the  Federal  program. 

III.  Director’s  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.17,  are  the  Director’s  findings 
concerning  the  proposed  tunendment  to 
the  Pennsylvania  program. 
Nonsubstantive  changes,  which  are 
proposed  throughout  these  rules,  to 
make  grammatical  corrections  and  to 
correct  subsection  letter  notations  are 
not  specifically  discussed. 
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1.  Section  86.1  Definitions— Historical 
Resources 

Pennsylvania  proposes  to  add  a 
definition  of  “historic  resource”  to 
section  86.1.  Under  the  proposed  rules 
"historic  resource”  means: 

“A  building,  struchire,  object,  district, 
place,  site  or  area  significant  in  the  history, 
architecture,  maritime  heritage,  archaeology 
or  cultiue  of  this  Commonwealth,  its 
communities  or  the  nation.  The  term  'historic 
resource’  includes  the  terms  'cultural 
resource,*  ‘archaeological  resource,’  ‘historic 
place.’  ‘historic  property,’  ‘archaeological 
site’  and  ‘archaeological  property’  as  used  in 
Chapters  66-90  of  this  Title.” 

Although  the  Federal  regulations  do 
not  define  “historic  resource,”  the 
proposed  definition  is  not  inconsistent 
with  the  use  of  the  term  in  the  Federal 
regulations  in  reference  to  the  NRHP. 
Therefore,  the  Director  finds  the 
proposed  definition  of  “historic 
resources”  will  not  render 
Pennsylvania’s  rules  less  effective  than 
the  counterpart  Federal  regulations. 

2  Section  86.37(a)(6)  Criteria  for 
Permit  Approval  or  Denial 

Pennsylvania  proposes  to  revise  this 
rule  to  include  language  to  require  that 
the  regulatory  authority,  as  part  of  the 
written  findings  for  permit  application 
approval,  take  into  account  the  effects  of 
the  proposed  coal  mining  activities  on 
properties  listed  or  eligible  for  listing  on 
the  NRHP.  In  addition,  the  proposal 
further  revises  the  rule  to  provide  that 
such  a  finding  may  be  supported  in  part 
by  inclusion  of  appropriate  permit 
conditions  or  o]>erational  plan  changes 
to  protect  historic  resources,  or  a 
documented  decision  that  no  additional 
protective  measures  are  necessary. 

Since  the  proposed  revision  to  section 
86.37(a)(6)  is  substantively  identical  to 
the  Federal  counterpart  regulation  at 
§  773.15(c)(ll),  the  Director  finds  that 
the  proposed  rules  are  no  less  effective 
than  that  Federal  regulation. 

3.  Section  86.102  Areas  Where  Mining 
is  Prohibited  or  Limited 

Pennsylvania  proposes  to  revise 
section  86.102  to  add  language  to  extend 
the  restriction  on  surface  mining 
activities  which  will  affect  a  publicly- 
owned  park  or  a  place  included  on  the 
NRHP  to  include  such  places  “eligible 
for  inclusion  on”  the  NRHP.  The 
counterpart  Federal  regulation  at  30 
CFR  761.11(c)  is  similar,  except  that  it 
does  not  include  publicly-owned  parks 
or  places  “eligible  for  inclusion”  on  the 
NRHP.  Since  the  proposed  rules  would 
extend  the  protection  of  publicly-owned 
parks  or  places  eligible  for  listing,  the 
Director  finds  that  the  added  language 
would  not  render  the  State  rules  less 


effective  than  the  counterpart  Federal 
regulations. 

4.  Sections  87.42(2),  88.22(2), 
88.491(aXl)(ii),  89.38(a),  and  90.11(a)(3) 
General  Environmental  Resource 
Information 

Pennsylvania  proposes  to  revise  its 
rules  concerning  the  informational 
requirements  of  coal  mining  permit 
applications  to  include  the  nature  of 
archaeological,  as  well  as  cultural  and 
historic  resources  within  the  permit  or 
adjacent  areas  which  are  listed  on  or 
eligible  for  listing  on  the  NRHP.  In 
addition,  the  rules  provide  that  the 
regulatory  authority  may  require  the 
applicant  to  evaluate  the  identified 
historic  resources  through  collection  of 
additional  information,  field 
investigations  or  other  appropriate 
analysis.  In  its  issue  letter  to 
Pennsylvania  (Administrative  Record 
No.  PA-803.12).  OSM  noted  that  section 
88.491(a)(l)(ii)  did  not  require 
information  on  historic  resources 
located  within  the  areas  adjacent  to  the 
proposed  permit  area.  Pennsylvania,  in 
its  response  (Administrative  Record  No. 
PA-803.14)  resolved  OSM’s  concern  by 
clarifying  that  the  requirement  for 
information  on  historic  resoiirces  within 
areas  adjacent  to  the  permit  for  all 
anthracite  mining  activities  is  contained 
in  88.22(2). 

Therefore,  the  Director  finds  that 
Pennsylvania’s  proposed  rules  are 
substantively  identical  and  no  less 
effective  than  the  Federal  counterpart 
regulations  at  30  CFR  779.12(b)  and 
783.12(b). 

5.  Sections  87.54(a)(9),  88.31(a)(9), 
88.491(0(7),  and  90.21(a)(9)  Maps, 
Cross  Sections,  and  Related  Information 

Pennsylvania  proposes  to  revise  its 
rules  concerning  the  requirement  to 
submit,  as  part  of  a  coal  mining  permit 
application,  maps  and  plans  showing 
the  boundaries  of  any  public  park  and 
location  of  cultural  or  historical 
resource  listed  on  the  NRHP.  The 
proposed  rule  extends  this  requirement 
to  those  sites  which  are  eligible  for 
listing  on  the  NRHP.  Since  the  proposed 
rules  are  substantively  identical  to  the 
respective  Federal  regulations  at  30  CFR 
779.24(i)  and  783.24(i),  the  Director 
finds  them  to  be  no  less  effective  than 
these  Federal  regulations. 

6.  Sections  87.77,  88.56,  88.381(c)(9), 
88.492(fl,  89.38  (b)  &■  (c),  and  90.40 
Protection  of  Public  Parks  and  Historic 
Places 

Pennsylvania  is  proposing  to  revise  its 
rules  to  require  that  each  permit 
application  describe  the  measures  that 
will  be  used  to  protect  or  minimize 


adverse  impacts  of  the  proposed  coal 
mining  operations  on  public  parks  and 
historic  places.  Since  the  measures 
proposed  by  the  State  are  substantively 
mentical  to  the  corresponding  Federal 
regulations  at  30  CFR  780.31  and 
784.17,  the  Director  finds  that  they  are 
no  less  effective  than  the  Federal  rules. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comment 

The  public  comment  period  and 
opportunity  to  request  a  public  hearing 
announced  in  the  April  13, 1992, 

Federal  Register  ended  on  May  13. 

1992.  Written  comments  and  a  request 
for  a  public  meeting  were  received  from 
the  Pennsylvania  Ci^  Association 
(PCA).  None  of  the  comments  pertained 
to  the  cultural  and  historical  provisions 
contained  in  the  amendment  pack^e. 
The  public  meeting  was  held  on  Jrme 
30, 1992,  and  comments  presented  by 
the  PCA  (Administrative  Record  No. 
PA-803.15).  However,  these  comments 
did  not  pertain  to  any  of  the  issues 
contained  in  this  final  rule  and  are, 
therefore,  not  discussed  in  this  final 
rule. 

Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  the  implementing  regulations  at  30 
CFR  732.17(h)(ii)(i),  comments  were 
solicited  from  various  Federal  and  State 
agencies  with  an  actual  or  potential 
interest  in  the  Pennsylvania  program, 
including  the  Pennsylvania  Historical 
Museum  Commission  and  the 
Pennsylvania  Advisory  Council  on 
Historical  Preservation.  Responses  were 
received  from  the  Department  of  Labor, 
Mine  Safety  and  Health  Administration, 
Districts  1  and  2;  the  Department  of 
Interior,  Bureau  of  Mines;  and  the 
Department  of  Agriculture,  Soil 
Conservation  Service.  The  responses  did 
not  contain  any  comments  concerning 
revision  to  the  State’s  cultural  and 
historical  rules. 

V.  Director’s  Decision 

Based  on  the  findings  discussed 
above,  the  Director  is  approving 
Pennsylvania’s  program  amendment 
pertaining  to  cultiual  and  historical 
protection  provisions  of  its  rules  as 
submitted  on  December  18. 1991. 

Effect  of  the  Director’s  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
30  C^  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment.  Thris  any  changes 
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to  the  State  program  are  not  enforceable 
until  approved  by  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved  State 
programs.  In  the  oversight  of  the 
Pennsylvania  program,  the  Director  will 
recognize  only  the  statutes,  regulations 
and  other  materials  approved  by  him, 
together  with  any  consistent 
implementing  policies,  directives  and 
other  materials,  and  will  require  the 
enforcement  by  Pennsylvania  of  only 
such  provisions. 

EPA  Concurrence 

Under  30  CFR  732.17(h)(ll)(ii),  the 
Director  is  required  to  obtain  the  written 
concvirrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respect  to  any  provisions  of  a  State 
program  amendment  which  relate  to  air 
or  water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.).  The 
Director  has  determined  that  this 
amendment  contains  no  such  provisions 
and  that  EPA  conciurence  is,  therefore, 
unnecessary. 

VI.  Procedural  Determinations 
Executive  Order  12291 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (0MB)  granted 
the  OSM  an  exemption  from  sections  3, 
4,  7  and  8  of  Executive  Order  12291  for 
actions  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs,  actions  and  program 
amendments.  Therefore,  preparation  of 
a  regulatory  impact  analysis  is  not 
necessary  and  OMB  regulatory  review  is 
not  required. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30  CFR  730.11,  732.15  and 
732.17(h)(10).  decisions  on  proposed 
State  regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 


other  requirements  of  30  CFR  parts  730, 
731  and  732  have  been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act.  42  U.S.C. 
4332(2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  imder  the 
Paperwork  Reduction  Act.  44  U.S.C. 

3507  et  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  coimterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  coimterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  Part  938 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  December  4, 1992. 

Jefifrey  D.  Jarrett, 

Acting  Assistant  Director,  Eastern  Support 
Center. 

For  the  reasons  set  forth  in  the 
preamble,  title  30.  chapter  Vn. 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  93fr-PENNSYLVANIA 

1.  The  authority  citation  for  part  938 
continues  to  read  as  follows: 

Authority:  30  U.S.C  1201  et  seq. 

2.  Section  938.15,  is  amended  by 
adding  a  new  paragraph  (x)  to  read  as 
follows: 


1938.15  Approval  of  regulatory  program 
amandmanta. 

***** 

(x)  The  following  amendments  to  the 
Pennsylvania  regulatory  program  were 
approved  effective  January  14, 1993, 

86.1  Definitions:  "historic  resource." 
86.37(a)(6)  Criteria  for  permit  approval  or 
denial. 

86.102  Areas  where  mining  is  prohibited  or 
limited. 

87.42(2):  General  environmental  resource 
information. 

87.54(a)(9)  Maps,  cross  sections,  and  related 
information. 

87.77  Protection  of  public  parks  and 
historic  places. 

88.22(2)  General  environmental  resource 
information. 

88.31(a)(9)  Maps  and  plans. 

88.56  Protection  of  public  parks  and 
historic  places. 

88.381(c)(9)  General  requirements; 

protection  of  public  parks  and  historic 
places. 

88.491(a)(l)(ii)  Minimal  requirements  for 
information  on  environmental  resources. 
88.491 (i)(7)  Maps  and  cross  sections. 
88.492(1)  Protection  of  public  parks  and 
historic  places. 

89.38(a)  Ar^aeological  and  historical 
resources  and  public  parks. 

89.38(b)ft(c)  Archaeological  and  historical 
resources  and  public  parks. 

90.11(a)(3)  General:  nature  of 

archaeological,  cultural  and  historic 
resources. 

90.21(a)(9)  Maps  and  cross  sections. 

90.40  Protection  of  public  parks  and 
historic  places. 

[FR  Doc.  93-860  Filed  1-13-93;  8:45  am) 
BNJJNO  CODE  4310-06-M 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Navy 
32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  imder  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  to  reflect  that 
the  Judge  Advocate  General  of  the  Navy 
has  determined  that  USS  JOHN  PAUL 
JONES  (DDG  53)  is  a  vessel  of  the  Navy 
which,  due  to  its  special  construction 
and  purpose,  cannot  comply  fully  with 
certain  provisions  of  the  72  COL^GS 
without  interfering  with  its  special 
functions  as  a  naval  destroyer.  The 
intended  effect  of  this  rule  is  to  warn 
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mariners  in  waters  where  72  CX)LREGS 
apply. 

EFFECTIVE  DATE:  December  8. 1992. 

FOR  FURTHER  MFORMATKM  COHTACT: 
Captain  R.R.  Rossi,  JAGC,  U.S.  Navy, 
Admiralty  Counsel,  OCEice  of  the  Judge 
Advocate  General,  Navy  Department, 
200  Stovall  Street,  Alexandria,  VA 
22332-2400.  Telephone  number:  (703) 
325-9744. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  Qll  part  706.  This 
amendment  provides  notice  that  the 
Judge  Advocate  General  of  the  Navy, 
under  authority  delegated  by  the 
Secretary  of  the  Navy,  has  certified  that 
USS  JOHN  PAUL  JONES  (DDG  53)  is  a 
vessel  of  the  Navy  which,  due  to  its 
special  construction  and  purpose, 
cannot  comply  fully  with  72  COLREGS: 
Annex  I,  section  3(a)  pertaining  to  the 
location  of  the  forward  masthead  light 
in  the  forward  quarter  of  the  vessel,  the 
placemmit  of  the  after  masthead  light, 
and  the  horizontal  distance  between  the 
forward  and  after  masthead  lights; 
Annex  I.  section  2(f)(i)  pertaining  to 
placement  of  the  ma^ead  light  or 


lights  above  and  clear  of  all  other  lights 
and  obstructions;  and,  Annex  I,  section 
3(c)  pertaining  to  placement  of  task 
lights  not  less  than  2  meters  finm  the 
fore  and  aft  centerline  of  the  ship  in  the 
athwaitship  direction;  without 
interfering  with  its  special  function  as  a 
Navy  ship.  The  Judge  Advocate  General 
has  also  certified  that  the  lights 
involved  are  located  in  closest  possible 
compliance  with  the  applicable  72 
COLJREGS  requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  firom  that  prescribed 
herein  will  adversely  affect  the  vessel’s 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (water),  and 
Vessels. 


PART  706-JAMENDEO] 

Accordingly,  32  CFR  part  706  is 
amended  as  follows:  _ 

1.  The  authority  citation  for  32  CFR 
part  706  continues  to  read: 

Authority:  33  U.S.C.  1605. 

§706.2  (Amanded) 

2.  Table  Four  of  §  706.2  is  amended 
by: 

a.  Adding  the  following  vessel  to 
Paragraph  15: 


Vessel 

Number 

Horizontal  distance 
from  trw  lore  and  aft 
cenienme  of  the  ves- 
s^  in  the  athwartship 
Otrection 

USS  JOHN  PAUL 
JONES. 

DDG  53 

1.89  meters. 

b.  Adding  the  following  vessel  to 
Paragraph  16: 


ObstnjcSon  angle 

Vessel 

Number 

relative  ship's  head¬ 
ings 

USS  JOHN  PAUL 

DDG  53 

89.47  thru  106.39 

JONES. 

degrees. 

3.  Table  Five  of  §  706.2  is  amended  by 
adding  the  following  vessel: 


Table  Five 


Vessel 

Number 

Masthead  lightB  not 
over  an  other  lights 
and  obetnjctions. 
Annex  1,  sec.  2(f) 

Forward  mastftead 
Bght  not  in  forward 
quarter  of  ship.  Annex 

1  sec.  3(a) 

After  masthead  Mght 
less  than  *A  shi^s 
length  aft  of  forward 
mamtead  Nghl  Annex 
-  1,  sea  3(a) 

Percentage  hort- 
zontal  separation  at¬ 
tained. 

USS  JOHN  PAUL  JONES . . . - . 

DOG  S3 

X 

X 

X 

12.5 

Dated:  December  8, 1992. 

Approved: 

WX.  Schachte,  Jr.. 

Rear  Admiral,  JAGC,  U.S.  Navy  Acting  Judge 
Advocate  General. 

IFR  Doc.  93-906  Filed  1-13-93;  8:45  ami 
BUJJNQ  COOE  3t10-AE-M 


32  CFR  Part  706 

Certificatlona  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTKM:  Final  rule. 

SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (72  COLREGS).  to  reflect  that 
the  Judge  Advocate  General  of  the  Navy 
has  determined  that  USS  KEARSARGE 
(LHD  3)  is  a  vessel  of  the  Navy  which, 
due  to  its  special  construction  and 


purpose,  cannot  comply  fully  with 
certain  provisions  of  the  72  COLREGS 
without  interfering  with  Us  special 
functions  as  a  naval  amphibious  assault 
ship.  The  intended  effect  of  this  rule  is 
to  warn  mariners  in  waters  where  72 
COLREGS  apply. 

EFFECTIVE  DATE:  December  22, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Captain  R.R.  Rossi,  JAGC,  U.S.  Navy, 
Admiralty  Coimsel,  Office  of  the  Judge 
Advocate  General,  Navy  Department, 
200  Stovall  Street,  Alexandria,  VA 
22332-2400,  Telephone  number  (703) 
325-9744. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  part  706.  This 
amendment  provides  notice  that  the 
Judge  Advocate  General  of  the  Navy, 
under  authcxity  delegated  by  the 
Secretary  of  the  Navy,  has  c^fied  that 
USS  KEARSARGE  (LHD  3)  is  a  vessel  of 
the  Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 


comply  folly  with  72  COLREGS:  Rule 
21(a).  pertaining  to  the  location  of  the 
masthead  lights  over  the  fore  and  aft 
centerline  of  the  ship;  Annex  1,  section 
2(g),  pertaining  to  the  distance  of  the 
sidelights  above  the  hull;  Annex  I, 
section  3(a).  pertaining  to  the  location  of 
the  forward  masthead  light  in  the 
forward  quarter  of  the  ship;  the 
placement  of  the  after  masthead  light 
and  the  horizontal  distance  between  the 
forward  and  after  masthead  lights;  and 
Annex  I,  section  3(b).  pertaining  to  the 
positioning  of  the  sicfolights  in 
relationship  to  the  forward  masthead 
light,  without  interfering  with  its  special 
functions  as  a  Navy  ship.  The  Judge 
Advocate  General  of  the  Navy  has  also 
certified  that  the  aforementioned  lights 
are  located  in  closest  possible 
compliance  with  the  applicable  72 
COLREGS  requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  parts  296  and 
701,  that  publication  of  tfds  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
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contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  li^ts  on  this  vessel  in  a 
manner  differently  horn  that  prescribed 
herein  will  adversely  affect  the  vessel’s 
ability  to  perform  its  military  functions. 


List  of  Subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (water),  and 
Vessels. 

PART  70&-[AMENOED] 

Accordingly,  32  CFR  part  706  is 
amended  as  follows: 


1.  The  authority  citation  for  32  OTt 
part  706  continues  to  read: 

Authority:  33  U.S.C  1605. 

§706.2  [Amended] 

2.  Table  n  of  §  706.2  is  amended  by 
adding  the  following  vessel: 


T^le  Two 


Vessel  number 

Masthead 
Hgnts  dis¬ 
tance  to  sled 
ol  keel  in  me¬ 
ters;  njle  21 
(a) 

Forward  ar>- 
chor  Ught  dis¬ 
tance  below 
flight  deck  in 
meters;  2(K), 
annex  1 

Forward  an¬ 
chor  Ighi, 
number  of 
rule  30(a)(1) 

Ait  anchor 
NghL  dMance 
below  flight 
deck  in  me¬ 
ters;  njle 
21(e)  nile 
30(a)  (H) 

All  anchor 
Hghl  number 

CM  rule  30(a) 
(») 

Sidelights 
di9larx» 
below  fUghl 
deck  In  me¬ 
ters  2(g). 
annex  1 

SkfeNghls 
rketance  for¬ 
ward  (^for¬ 
ward  mast¬ 
head  Ugnt  In 
maters;  3(b) 
annex  1 

Side  lights 
distance  in¬ 
board  of 
ship's  sidee 
in  meters 
3(b)  annex  1 

USS  KEARSARGE  (LHD  3) 

8.9 

ao 

91 

3.  Table  Five  of  §  706.2  is  amended  by 
adding  the  following  vessel: 

'  Table  Five 


Vessel 

Number 

Masthead  lights  not 
over  alt  other  tights 
and  obstructions. 
Annex  1.  sec.  2(f) 

Forward  masViead 
light  not  in  forward 
quarter  of  ship.  Annex 

1  sec.  3(a) 

Alter  masthead  light 
less  than  1/2  ship's 
length  aft  of  forward 
masthead  kghL  Annax 

1,  sac.  3(a) 

Percentage  hori¬ 
zontal  separation  at¬ 
tained. 

LH03 

X 

X 

365 

Dated:  December  22, 1992. 

Approved: 

WX.  Schachte,  Jr., 

Bear  Admiral,  JAGC,  U.S.  Navy  Acting  fudge 
Advocate  General. 

|FR  Doa  93-951  Filed  1-13-93;  8:45  am) 
BtUJNQ  CODE  aeiO-AE-UC 


DEPARTMENT  OF  COMMERCE 
Patent  and  Trademark  Office 

37  CFR  Parts  1  and  10 
[Docket  No.  920539-2313] 

RIN  06S1-AA51 

Revision  of  Patent  Cooperation  Treaty 
Provisions 

AGENCY:  Patent  and  Trademark  Office, 
Commerce. 

ACTION:  Final  rule. 

SUMMARY:  *1116  Patent  and  Trademark 
Office  (Office)  is  amending  the  rules  of 
practice  relating  to  applications  filed 
under  the  Patent  Cooperation  Treaty 
(PCT):  (1)  To  amend  die  rules  in 
accordance  with  revised  regulations 
under  the  PCT;  (2)  to  bring  the  rules 
regarding  applications  entering  the 
national  stage  under  35  U.S.C.  371  more 
in  line  with  existing  regulations 
applicable  to  national  applications  filed 
under  35  U.S.C.  Ill;  and  (3)  to  clarify 


existing  practice  under  the  PCT.  ’The 
changes  will  result  in  more  streamlined 
and  simplified  procedures  for  filing  and 
prosecuting  international  and  national 
stage  applications  under  the  PCT. 
EFFECTIVE  DATE:  May  1, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vincent  Turner  by  telephone  at  (703) 
305-9384  or  by  mail  addressed  to  the 
Commissioner  of  Patents  and 
Trademarks,  Washington,  EKD  20231  and 
marked  to  the  attention  of  Vincent 
Turner  (Crystal  Park  2,  room  919). 
SUPPLEMENTARY  INFORMATION:  The  Office 
published  a  notice  of  proposed 
rulemaking  relating  to  revision  of  the 
Patent  Cooperation  Treaty  provisions,  in 
the  Federal  Register,  57  FR  29248  (July 
1, 1992)  and  in  the  Official  Gazette, 

1140  Off.  Gaz.  Pat,  Office  27  (July  14, 
1992).  No  oral  hearing  was  held.  Eight 
individuals  or  organizations  submitted 
written  comments  in  response  to  the 
notice  of  proposed  rulemaking.  The 
eight  written  comments  are  available  for 
public  inspection  in  the  Office  of  the 
Assistant  Commissioner  for  Patents, 
room  919,  Crystal  Park  11,  2121  Crystal 
Drive,  Arlington,  VA.  ^ 

Familiarity  with  the  notice  of 
proposed  rulemaking  is  assumed. 
Changes  in  the  text  of  the  rules 
published  for  comment  in  the  notice  of 
proposed  rulemaking  are  discussed. 
Comments  received  in  writing  in 


response  to  the  notice  of  proposed 
rulemaking  are  discussed. 

This  rule  change  will  improve  filing 
and  processing  procedures  for 
applicants  both  in  the  filing  of 
international  applications  and  in  the 
filing  of  national  stage  applications 
under  35  U.S.C.  371. 

Background 

During  the  first  14  years  under  the 
PCT,  the  annual  volume  of  international 
patent  applications  filed  in  the  U.S. 
Receiving  Office  has  increased  from  just 
under  100  to  almost  10,000  in  fiscal  year 
1991.  The  volume  of  U.S.  national  stage 
applications  has  shown  similar  growth 
to  the  point  that  the  U.S.  is  now 
designated  more  than  10,000  times  each 
year  by  applicants  filing  international 
applications  under  the  PCT. 

Historically,  approximately  60%  of 
those  applicants  that  designate  the  U.S. 
enter  the  national  stage  in  the  United 
States. 

On  July  8  to  12, 1991,  representatives 
of  the  patent  offices  of  the  member 
countries,  in  a  series  of  meetings  held  in 
Geneva,  Switzerland,  agreed  upon 
several  changes  to  the  PCT  regulations 
which  are  designed  to  make  the  PCT 
more  user-fiiendly.  'These  adopted 
changes  require  corresponding  changes 
in  Title  37,  CFR. 

The  practice  under  the  revised  PCT 
regulations  will  permit  an  applicant  to 
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provide,  in  addition  to  at  least  one 
specified  designation,  a  precautionary 
designation  of  all  other  POT  member 
countries  and  regions  so  that  any 
intended  designation  which  may  haVe 
been  overlooked  on  filing  can  be 
corrected  within  15  months  of  the 
priority  date  by  confirmation  of  the 
designation.  Applicants  are  cautioned, 
hbwever,  that  in  order  for  the 
confirmation  of  a  designation  of  the  U.S. 
to  be  valid,  the  inventor  must  have  been 
named  in  the  application  papers  as 
filed,  37  CFR  1.421(b). 

International  applications  are 
searched  and  published  prior  to  the  20- 
month  deadline  for  entry  into  the 
national  stage.  If  a  demand  for 
preliminary  examination  is  filed  before 
expiration  of  19  months  fit)m  the 
priority  date,  the  time  for  entry  into  the 
national  stage  is  extended  to  30  months 
from  the  priority  date  and  the 
international  application  will  be  subject 
to  preliminary  examination  imder 
chapter  n  of  the  PCT.  The  practice 
under  the  revised  PCT  regulations 
permits  an  applicant  to  indicate  in  the 
demand  that  preliminary  examination  is 
to  be  based  on  an  accompanying  PCT 
article  34  amendment  and.  if  the 
amendment  is  not  received  with  the 
demand,  the  applicant  will  be  notified 
and  given  a  time  period  within  which 
to  file  the  missing  amendment.  This 
new  procedure  will  ensure  that 
examination  will  go  forward  based  on 
the  desired  PCT  Article  34  amendment. 

Also,  the  Office  is  aware  that  certain 
applicants  have  had  difficulty  in 
properly  filing  national  stage 
applications  due  to  the  different 
requirements  in  the  rules  for  PCT  and 
U.S.  national  applications.  Some 
differences  cannot  be  avoided  due  to 
different  procedures  required  under  the 
PCT  fi'om  U.S.  national  practice.  It  is 
desirable,  however,  to  minimize  these 
differences  and  to  simplify  national 
stage  filing  procedures. 

International  applications  have 
become  abandoned  for  failure  to  timely 
provide  an  oath  or  declaration,  a  filing 
fee  and/or  an  accurate  translation.  In 
national  practice  under  35  U.S.C.  Ill,  if 
any  of  these  items  was  not  presented  at 
the  time  of  filing,  a  notice  would  be 
mailed  to  the  applicant  setting  a  period 
of  time  to  provide  the  missing  item(s) 
and  to  pay  a  fee.  The  amendments  to  the 
rules  governing  entering  the  national 
stage  will  establish  a  greater  degree  of 
uniformity  of  practice  and  requirements 
for  filing  an  application  under  35  U.S.C. 
Ill  and  entering  the  national  stage  in  an 
international  application  under  35 
U.S.C.  371. 

Amending  §  1.494  and  1.495  results  in 
regulations  much  like  the  present  §  1.53. 


The  major  exception  is  that  a 
notification  of  any  missing  parts  in 
§  1.494  and  1.495  will  only  m  mailed  in 
those  instances  where  the  applicant  has 
paid  the  basic  national  fee  >^thin  20  or 
30  months  from  the  priority  date 
depending  on  whether  election  of  the 
U.S.  under  chapter  n  of  the  PCT  has 
been  made  prior  to  19  months. 

Applicants  can  no  longer  pay  the  basic 
national  fee  with  a  sui^arge  after  the 
20/30  months  deadline.  Failure  to  pay 
the  basic  national  fee  within  20/30 
months  from  the  priority  date  will  result 
in  abandonment  of  the  application. 
Paying  the  fee  gives  a  clear  indication  to 
the  Office  that  the  applicant  desires  to 
enter  the  national  stage.  If  the  required 
oath,  declaration  or  translation  has  not 
been  filed  within  20/30  months  fi'om  the 
priority  date,  as  appropriate,  the  Office 
will  send  applicant  a  notice  and  provide 
a  period  of  time  to  supply  the 
deficiency.  Upon  paying  the  basic 
national  fee  within  20/30  months  from 
the  priority  date,  the  applicant  will  have 
the  opportunity  to  inform  the  Office  of 
a  U.S.  correspondence  address,  if  any. 
Thus,  the  Office  will  avoid  unnecessary 
handling  of  approximately  40%  of  those 
applications  ffiat  designate  the  U.S.  but 
do  not  enter  the  national  stage,  and  will 
be  able  to  send  a  notice  to  a  U.S. 
correspondence  address  in  most  cases. 

Often  at  20  or  30  months  from  the 
priority  date,  the  only  communication 
which  has  been  received  by  the  Office 
is  a  copy  of  the  international  application 
fiom  the  International  Bureau  with  the 
address  of  the  foreign  attorney  or  agent 
who  represented  the  applicant  in  the 
international  stage.  The  foreign  attorney 
or  agent  may  not  be  conversant  in 
English  or  knowledgeable  about  U.S. 
practice,  factors  which  often  contribute 
to  complicating  the  processing  of 
applications.  Thus,  the  new  practice, 
which  requires  payment  of  the  basic 
national  fee  on  or  before  20  or  30 
months  fitim  the  priority  date,  has 
several  advantages:  (1)  It  will  enable  the 
applicant  to  identify  the  U.S.  attorney  or 
agent  for  correspondence  fiom  the 
Office;  (2)  the  Office,  after  a  check  of  the 
national  stage  papers  at  20  or  30 
months,  will  mail  a  notice  identifying 
any  deficiencies  and  afibrding  applicant 
a  period  for  correction  of  those 
deficiencies;  and  (3)  as  in  national 
practice  under  §  1.53,  it  will  enable 
applicants  to  extend  the  period  of  time 
under  §  1.136  for  submission  of  a  proper 
oath,  declaration  or  translation. 

The  changes  to  §§  1.494  and  1.495 
address  the  problems  which  have  been 
most  frequently  encountered  in  entering 
the  national  stage  in  the  United  States. 
The  new  practice  .of  notifying  applicants 
of  the  omission  of  a  proper  oath. 


declaration  or  translation  and  setting  an 
extendable  period  of  time  for  correction 
will  allow  applicants  greater  flexibility 
in  the  time  for  submission  of  these 
documents,  thus  avoiding  the 
consequence  of  abandonment  and 
potential  loss  of  rights  in  the  United 
States. 

Implementation 

The  rule  changes  which  reflect 
corresponding  amendments  in  the  PCT 
regulations  were  implemented  on  01 
July  1992  when  the  amendments 
became  effective.  The  remaining  rule 
changes  will  be  effective  on  01  May 
1993.  Setting  a  date  for  the  rules  to  take 
effect  several  months  in  the  future  will 
allow  time  for  applicants  to  change  their 
procedures  to  conform  to  these  rules. 

Those  international  applications 
entering  the  national  stage  \mder  §  1.494 
where  20  months  fiom  the  priority  date 
expires  on,  or  before,  30  April  1993  are 
under  the  old  rule  (§  1.494  effective  01 
July  1987)  and  those  international 
applications  entering  the  national  stage 
under  §  1.495  where  30  months  from  the 
priority  date  expires  on,  or  before,  30 
April  1993  are  imder  the  old  rule 
(§  1.495  effective  01  July  1987).  Those 
international  applications  entering  the 
national  stage  under  section  1.494 
where  20  months  fiom  the  priority  date 
expires  on,  or  after,  01  May  1993  are 
under  the  new  rule  (§  1.494  effective  01 
May  1993)  and  those  international 
applications  entering  the  national  stage 
under  §  1.495  where  30  months  fiom  the 
priority  date  expires  on,  or  after,  01  May 
1993  are  under  the  new  rule  (§  1.495 
effective  01  May  1993).  For  example: 

(1)  If  a  copy  of  an  international 
application  (which  designates  the  U.S.) 
that  has  a  priority  date  of  30  August 
1991  is  filed  in  the  Office  by  30  April 
1993  (within  20  months  fiom  the 
priority  date),  applicant  may  enter  the 
national  stage  under  37  CFR  1.494  by 
submitting  any  required  English 
translation,  the  basic  national  fee  and 
the  oath  or  declaration  not  later  than  30 
June  1993.  Of  course,  the  payment  of  the 
surcharge  and  processing  fee  (37  CFR 
1.492(e)  and  (f))  would  also  be  due. 

(2)  If  a  copy  of  an  international 
application  (which  elected  the  U.S. 
before  expiration  of  19  months  fiom  the 
priority  date)  that  has  a  priority  date  of 
30  October  1990  is  filed  in  the  Office  by 
30  April  1993  (within  30  months  fi^m 
the  priority  date),  applicant  may  enter 
the  national  stage  by  submitting  any 
required  English  translation,  the  basic 
national  fee  and  the  oath  or  declaration 
not  later  than  30  June  1993.  Of  course, 
the  payment  of  the  surcharge  and 
processing  fee  (37  CFR  1.492(e)  and  (f)) 
would  also  be  due. 
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(3)  If  a  copy  of  an  international 
application  (which  designates  the  U.S.) 
that  has  a  priority  date  of  01  September 
1991  is  nied  in  the  Office  by  03  May 
1993  (within  20  months  fi-om  the 
priority  date — 01-02  May  1993  being  a 
Saturday  and  Sunday,  respectively], 
then  applicant  must  pay  the  basic 
national  fee  by  03  May  1993  to  avoid 
abandonment  of  the  application.  If  the 
basic  national  fee  is  timely  paid,  a 
notice  will  then  be  sent  to  applicant 
giving  a  time  period  within  which  to  file 
the  oath  or  declaration  and  any  required 
translation  (new  §  1.494(c]). 

(4)  Any  intemStional  application 
having  a  priority  date  of  01  September 
1991,  or  later,  is  under  the  new  rule. 
Thus,  if  applicant  files  papers  for  the 
national  stage  indicated  to  be  under  the 
procedure  of  the  old  rule  (§  1.494)  in  the 
Office  before  01  May  1993  (i.e.,  before 
expiration  of  20  months  fiom  the  • 
priority  date)  but  omits  the  basic 
national  fee,  the  application  will, 
nonetheless,  become  abandoned  at 
midnight  on  03  May  1993  (after  20 
months  from  the  priority  date — 01-02 
May  1993  being  a  Saturday  and  Sunday, 
respectively)  because  applications 
where  the  20-month  deadline  expires  on 
or  after  01  May  1993  come  rmder  the 
new  practice.  In  accordance  with  new 

§  1.494  (i)  a  copy  of  the  international 
application  must  be  furnished  to  the 
Office,  and  (ii)  the  basic  national  fee 
must  be  paid  before  expiration  of  20 
months  from  the  priority  date. 

Response  to  Comments  on  the  Rules 
Eight  -written  comments  were  received 
in  response  to  the  notice  of  proposed 
rulemaking.  All  of  the  comments  were 
considered  in  adopting  the  changes  set 
forth  herein.  The  comments  and 
re^onses  to  the  comments  follow. 

Comment  1.  One  comment  stated  that 
“The  proposed  addition  to  §  1.431(b)(1) 
of  ‘and  the  papers  filed  at  the  time  of 
receipt  of  the  international  application 
[so]  indicate’  goes  beyond  the 
requirements  set  forth  in  the  PCT  and  is 
contrary  to  PCT  Administrative 
Instructions,  section  329.”  Two  other 
similar  comments  were  received  and 
urged,  in  effect,  that  §  1.431(b)(1)  be 
revised  to  adopt  the  procedure  set  forth 
in  section  329  of  the  PCT 
Administrative  Instructions. 

Response:  The  suggestion  has  not 
been  adopted.  The  provisions  adopted 
in  §  1.431(b)(1)  are  consistent  with,  and 
required  by,  article  11  of  the  PCT  as 
interpreted  by  the  Office.  Section  329  of 
the  PCT  Administrative  Instructions 
was  issued  by  the  International  Bureau 
after  the  Bureau  was  advised  that  the 
Office  believed  new  section  329  to  be 
inconsistent  with  requirements  of 


Article  11  of  the  Treaty  and  inconsistent 
with  over  13  years  of  practice  in  the 
United  States.  In  the  opinion  of  the 
Office,  PCT  Administrative  Instruction 
329  is  inomsistent  with  PCT  Article  11 
and  Rule  20.4(a),  which  require  the 
Office  to  promptly  determine  whether 
the  applicant  does  not  obviously  lack, 
by  reasons  of  residence  or  nationality, 
the  right  to  file  an  international 
application.  In  accordance  with  PCT 
Rule  89.1(b).  “The  Administrative 
Instructions  shall  not  be  in  conflict  with 
the  provisions  of  the  Treaty,  these 
regulations,*  *  The  United  States 
will  not  follow  Administrative 
Instruction  329. 

Comment  2.  One  comment  stated  that 
in  §  1.431(c),  the  reference  to  "PCT  Rule 
15.2”  should  be  to  "PCT  Rule  15” 
because  PCT  Rule  15.1  is  also  relevant, 
and  the  reference  to  “§  1.445”  should  ^ 
changed  to  refer  to  “PCT  Rules  14  and 

16.1  because  §  1.445  does  not  cover  the 
European  Patent  Office  (EPO)  search  fee 
which  is  also  paid  to  the  USPTO.” 

Response:  *rhe  suggestion  has  not 
been  adopted.  The  references  to  Rule 

15.2  and  §  1.445  are  considered  proper 
in  the  context  in  which  they  are  us^. 
The  references  to  Rule  15.2  and  §  1.445 
are  not  new  and  have  worked  well  in 

international  application  requirements. 
The  EPO  search  fee  is  not  mentioned  in 
§  1.431,  but  is  published  in  each  issue 
of  the  Official  Gazette  for  applicant's 
information. 

Comment  3.  One  comment  stated  that 
in  §  1.431(d),  the  words  "one 
designation  fee’  should  be  deleted  since 
this  is  covered  by  §  1.432(b)  and  that 
"timely  made”  in  line  5  be  changed  to 
“paid  within  the  one-month  period”  for 
clarity. 

Response:  The  first  suggestion  in  the 
comment  is  not  adopted.  The  reference 
to  “one  designation  fee”  in  §  1.431(d)  is 
repeated  in  §  1.432(b)  to  add  clarity  on 
this  important  point.  The  second 
suggesUon  in  the  comment  is  not 
adopted  since  it  would  introduce  error 
into  §  1.431(d).  Indeed,  all  the  fees  must 
be  paid  timely,  and  need  not  be  paid 
within  the  one-month  period  set 
pursuant  to  §  1.431(c).  e.g.,  some  fBe(s) 
may  be  paid  prior  to  the  one-month 
period.  Presumably  the  one-month 
period  mentioned  in  the  comment  refers 
to  a  period  set  pursuant  to  §  1.431(c) 
which  may  not  need  to  be  set  in  every 
case. 

Comment  4.  One  cxunment  indicated 
that  (in  the  fourth  paragraph  of  the 
Supplementary  Information  section)  the 
discussion  of  new  §  1.432  includes  a 
reference  to  a  “generic”  designation  of 
all  countries  whidi,  instead,  should 
refer  to  a  precautionary  designation  of 


all  countries  except  the  required 
specified  designation(s). 

Response:  llie  appropriate  change  has 
been  made  to  the  discussion  of  §  1.432 
to  clarify  that  an  applicant  may  provide, 
in  addition  to  at  least  one  specified 
desigoation,  a  precautionary  designation 
of  all  other  PCT  member  countries  and 
regions  so  that  any  intended  designation 
wffich  may  have  been  overlooked  <m 
filing  can  be  corrected  within  15  months 
of  the  priority  date. 

Comment  5.  One  comment  stated  that 
in  §  1.432(a)  and  (b)  the  word  “request” 
should  be  capitalized  in  view  of 
§  1.401(d).  A  cmresponding  comment 
was  made  with  respect  to  §  1.451(a). 

Response:  This  suggestion  is  adopted 
since  PCT  Rule  4.10  requires  the 
designations  to  appear  on  the  Request 
(form  RO/101)  and  §  1.432  ccmtinues  to 
require  that  the  de8ignation(s)  be 
indicated  in  the  Request  on  filing. 
Similarly,  with  respect  to  §  1.451(a),  the 
suggestion  is  adopted. 

Comment  6.  One  comment  stated  that 
in  §  1.432(a}  "or  regions”  should  be 
chcmged  to  "for  the  purpose  of  obtaining 
national  or  regional  patents”. 

Response:  The  suggestion  is  adopted 
to  the  extent  that  §  1.432(a)  has  bera 
changed  by  replacing  “or  regions”  with 
“including  an  indication  that  applicant 
wishes  to  obtain  a  regional  patent, 
where  applicable.”  The  adopted 
wording  is  preferable  since  it  is  the 
same  as  the  wording  of  PCT  Rule 
4.9(a)(ii). 

Comment  7.  One  comment  objected  to 
the  requirement  (xmtained  in  §  1.432(a) 
that  designations  in  the  international 
application  shall  be  stated  as  provided 
in  PCT  Rule  4.9(a)  and  section  115  of 
the  Administrative  Instructions  Under 
the  PCT.  Also,  the  comment  urged  that 
the  PCT  Administrative  Instructions 
should  be  reproduced  in  §§  1.432  and 
1.451  so  that  applicants  have  access  to 
them. 

Response:  Section  115  of  the  PCT 
Administrative  Instructions  makes 
reference  to  the  names  and 
abbreviations  of  all  countries.  Inclusion 
of  such  a  long  list  would  unnecessarily 
encumber  §  1.432(a).  The 
Administrative  Instructions  are  readily 
available,  and  a  list  of  countries  is 
provided  in  the  Manual  of  Patent 
Examining  Procedure  (chapter  200). 
Applicants  using  a  current  Request  form 
will  inherently  comply  with  PCT  Rule 
4.9(a)  and  sections  110  and  115  of  the 
PCT  Administrative  Instructions. 

Comment  8.  One  commrat  asked  "If 
an  applicant  does  not  pay  the  fae(s)  set 
out  in  §  1.432(cK2)  or  (3),  will  he/she  be 
given  an  addition^  month  to  pay  the 
fees  described  in  §  1.432(bXl)  end  (2)r’ 
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Response:  No  extension  of  time  is 
available  to  the  15-month  deadline  of 
§  1.432(c).  The  time  period  set  imder 
§  1.432(b)  does  not  apply  to  section 
§  1.432(c).  If  payment  for  the 
designations  to  be  confirmed  under 
§  1.432(c)  is  not  received  by  15  months 
hum  the  priority  date,  those 
precautionary  designations  are 
considered  to  be  withdrawn,  PCX  Rule 
4.9(b). 

Comment  9.  One  comment  suggested 
adding  references  to  PCT  Rule  4.9(a) 
and  (b)  in  various  locations  in  §  1.432. 

Response:  The  suggestion  is  adopted 
by  adding  appropriate  references  to  PCT 
Rule  4.9(a)  and  (b). 

Comment  10.  One  comment  suggested 
that  the  last  sentence  in  §  1.432(b)  be 
moved  to  become  the  second  sentence 
of  §  1.432(b)  and  the  third  sentence  be 
moved  to  become  the  last  sentence  of 
§  1.432(b). 

Response:  These  suggestions  are  not 
adopted  since  they  would  not  constitute 
an  improvement  to  §  1.432(b). 

Comment  11.  One  comment  suggested 
that,  in  §  1.432(c)(3)  imconfirmed 
designations  indicated  to  be 
“considered  withdrawn”  should  be 
changed  to  “regarded  as  withdrawn  by 
the  applicant”. 

Response:  This  suggestion  has  not 
been  adopted  because  it  does  not  further 
clarify  §  1.432(c)(3).  Unconfirmed 
designations  are  considered  to  be 
withdrawn  by  the  applicant  under  PCT 
Rule  4.9(b)(ii)  and  are  also  considered  to 
be  withdrawn  by  the  Office. 

Comment  12.  One  comment  suggested 
that  §  1.446(d)  should  be  expanded  to 
indicate  that  a  refund  of  the  search  fee 
will  be  given  even  after  the  search  copy 
has  been  transmitted  just  so  long  as  the 
withdrawal  is  effective  before  start  of 
the  international  search. 

Response:  This  suggestion  has  not 
been  adopted  since  refunds  may  or  may 
not  be  appropriate  in  the  noted  instance. 
For  example,  if  the  EPO  acting  as  an 
international  searching  authority  begins 
the  search  after  withdrawal  but  before 
receipt  of  the  withdrawal  from  the  U.S. 
receiving  office,  a  refund  may  not  be 
made. 

Comment  13.  On  comment  suggested 
that  in  §  1.446(e)  “demand”  should  be 
capitalized  in  view  of  §  1.401(g). 

Response:  This  suggestion  is  adopted. 

Comment  14.  One  comment  suggested 
that  the  reference  in  §  1.451(a)  to  section 
“201”  of  the  Administrative  Instruqtions 
should  be  changed  to  “115” 

Response:  This  suggestion  is  adopted 
since  section  “201”  of  the 
Administrative  Instructions  has  been 
changed  effective  July  1, 1992,  and  is 
now  section  “115”. 


Comment  15.  One  comment  noted 
that  the  proposed  change  in  §  1.455(a) 
does  not  reflect  that  a  common 
representative  need  not  be  “appointed”. 

Response:  A  new  sentence  has  been 
inserted  into  §  1.455(a)  to  address  the 
situation  where  no  common 
representative  or  agent  has  been 
appointed.  Where  no  common 
representative  or  agent  has  been 
appointed,  the  first  mentioned  applicant 
who  is  entitled  to  file  in  the  U.S. 
receiving  office  is  considered  to  be  the 
common  representative,  PCT  Rules 
2.2bis  and  90.2(b). 

Comment  16.  One  comment  noted 
that  the  proposed  change  in  §  1.455(a) 
does  not  reflect  that  if  a  new  common 
representative  is  appointed,  the 
previous  common  representative  is 
automatically  revoked. 

Response:  The  last  sentence  of 
§  1.455(a)  has  been  changed  to  reflect 
that  the  later  appointment  of  an 
attorney,  agent  or  common 
representative  revokes  any  earlier 
appointment  unless  otherwise 
indicated. 

Comment  1 7.  One  comment  suggested 
that  “In  §§  1.475(a),  1.488(a)  and 
1.499(e)  reference  should  be  added  to 
PCT  Rule  13,  Administrative 
Instructions,  section  206,  and  possibly 
to  Annex  B  of  the  Administrative 
Instructions.” 

Response:  The  suggestion  is  not 
adopted  because  it  gives  no  reasons  for 
the  proposed  change  and  it  is  not 
evident  that  the  change  is  needed. 

Comment  18.  One  comment  stated 
that  in  the  Supplementary  Information 
discussion  of  §  1.475(b),  the  explanation 
of  “specially  adapted”  was  different 
fium  the  explanation  in  Annex  B,  part 
I  of  the  Administrative  Instructions. 

Response:  The  discussion  of 
§  1.475(b)  has  been  revised  to  conform 
to  Annex  B,  Part  I  of  the  Administrative 
Instructions. 

Comment  19.  One  comment  stated 
that  in  §  1.484(b)  no  need  is  seen  for 
adding  the  last  two  sentences  because 
“The  provision  relates  only  to 
International  Searching  Authority 
practice  and  is  set  forth  in  more  detail 
by  the  PCT  Rules.” 

Response:  Section  1.484(b)  is  directed 
to  conduct  of  the  International 
Preliminary  Examining  Authority  rather 
than  the  International  Searching 
Authority.  The  explanation  in  §  1.484(b) 
is  retained  because,  although  it  parallels 
PCT  Rule  69.1(e),  it  informs  applicants 
that  delay  in  submission  of  an 
amendment  will  delay  the  start  of 
examination.  Applicants  should  be 
aware  that,  since  the  time  for  issuance 
of  the  final  report  is  fixed  by  PCT  Rule 
69.2  and  may  not  change,  any  delay  in 


the  start  of  examination  may  work  to 
applicants'  disadvantage.  For  example, 
the  minimum  time  may  have  to  be  set 
for  response  to  any  opinions,  there  may 
be  time  for  only  one  opinion  and/or 
there  may  be  less  time  for  interviews. 

Comment  20.  On  comment  suggested 
that  §  1.485  should  be  amended  to  take 
into  accoimt  that  amendments  are 
permitted  \mder  PCT  Rule  66.4bis  even 
after  the  time  period  set  by  the 
International  Preliminary  Examining 
Authority. 

Response:  This  suggestion  is  not 
adopted.  Section  1.485  sets  forth  when 
an  amendment  may  be  filed  so  that  it 
will  be  considered.  Amendments  filed 
at  other  times  may  not  be  considered. 

Comment  21.  Chie  comment  suggested 
that  the  beginning  of  section  1.492 
should  be  changed  to  reflect  that,  in 
view  of  H.R.  3531,  the  national  stage 
fees  are  imder  35  U.S.C.  41(a)  rather 
than  under  35  U.S.C.  376. 

Response:  H.R.  3531  was  enacted  into 
law  (labile  Law  102-204).  Accordingly, 
the  suggestion  in  the  comment  has  been 
adopted  by  revising  the  introductory 
language  in  §  1.492  to  remove  the 
reference  to  35  U.S.C.  376. 

Comment  22.  One  comment  urged 
that  in  the  Discussion  of  Specific  Rules 
for  §§  1.494(b)  and  1.495(b),  the 
discussion  should  be  modified  to  clarify 
that  the  applicant  need  only  check  “his 
or  her”  files  to  be  sure  that  the  Bureau's 
notice  regarding  transmittal  of  a  copy  of 
the  international  application  has  been 
received. 

Response:  The  language  has  been 
'  revised  to  eliminate  any  ambiguity. 

Comment  23.  One  comment  suggested 
that  “as  filed”  in  §  1.494(c)  should  be 
set  off  by  commas  as  in  §  1.495(c). 

Response:  Section  1.494(c)  has  been 
changed  as  suggested. 

Comment  24.  One  comment 
questioned  the  phrases  “accurate 
translation”  and  “proper  translation”  as 
used  in  the  Supplementary  Information 
discussion  and  stated  that  these  phrases 
do  not  further  explain  the  word 
“translation”  as  used  in  the  statute. 
Another  comment  suggested  that  the 
rule  should  provide  for  correction  of 
errors  in  the  translation  without  penalty 
of  abandonment  or  surcharge. 

Response:  The  statute  (35  U.S.C. 
371(c)(2))  requires  that  applicant  file  a 
translation  of  the  international 
application  to  avoid  abandonment  (35 
U.S.C.  371(d)).  The  Office  has  received 
purported  translations  which  include 
amendments  to  the  text  of  the 
international  application  and  other 
inconsistencies  with  the  text  of  the  non- 
English  lanmage  document.  It  is  helpful 
to  explain  mat  a  translation  must  be 
accurate  and  a  proper  translation.  The 
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Office  does  not  inspect  a  purported 
translation  for  all  errors,  it  only  inspects 
for  errors  which  are  apparent  on  the  face 
of  the  document.  For  example,  where 
the  non-English  language  international 
application  has  6  claims  and  the 
purported  translation  has  8  claims, 
obviously  the  requirement  for  a  proper 
translation  has  not  been  met. 

Submission  of  inaccurate  translations 
require  additional  processing  by  the 
Office,  thus  the  requirement  for  a 
processing  fee  is  appropriate. 

Comment  25.  One  comment  stated 
that  in  the  Supplementary  Information 
discussion  of  §  §  1.494  and  1.495  the 
reference  to  the  U.S.  correspondence 
address  should  be  modified  to  add  “if 
any*’  since  none  is  required. 

Response:  The  suggestion  has  been 
adopted. 

Comment  26.  One  comment  stated 
that  in  the  preamble  of  §  1.495(e)  there 
appears  to  be  a  contradiction  in  that  the 
first  sentence  suggests  a  translation  of 
the  annex  may  be  filed  within  the  time 
period  set  imder  1.495(c)  whereas  the 
second  sentence  suggests  the  translation 
of  the  annex  must  be  filed  by  30  months 
or  “be  considered  cancelled.’’ 

Response:  The  sentences  are 
compatible.  The  first  sentence  applies  to 
the  case  where  the  translation,  oath  or 
declaration  have  not  been  submitted  by 
30  months.  In  such  case,  they  (and  any 
annex)  may  be  submitted  within  the 
time  period  of  paragraph  (c).  The  second 
sentence  applies  to  the  case  where  the 
translation  and  oath  or  declaration  have 
been  submitted  by  30  months, 
whereupon  no  additional  time  is  set 
under  paragraph  (c).  'Thus,  in  the  first 
instance,  if  applicants  are  given 
additional  time  to  submit  the  translation 
or  oath  or  declaration,  they  may  also 
submit  the  annex  in  that  same 
additional  time.  But  where  the 
translation  and  oath  or  declaration  have 
been  submitted  by  30  months,  an 
additional  time  period  will  not  be 
provided  simply  for  submitting  a 
translation  of  the  annex.  Of  course, 
applicant  may  submit  a  preliminary 
amendment  under  37  CFR  1.121 
including  the  subject  matter  of  the 
annex. 

Comment  27.  One  comment  suggested 
that  §  §  1.494(b)(3)  and  1.495(b)(3) 
should  be  amended  to  permit  an 
extension  of  time  for  the  basic  national 
fee  so  that  it  may  be  submitted,  like  the 
declaration  and  translation,  after  20  and 
30  months. 

Response:  ’The  suggestion  is  not 
adopted.  Submission  of  the  basic 
national  fee  gives  the  Office  a  clear 
indication  that  applicant  intends  to 
enter  the  national  stage.  This  helps  the 
Office  to  avoid  processing  of  those  40% 


of  the  international  applications  which 
designate  the  U.S.  but  do  not  enter  the 
national  stage.  Also,  filing  of  the  basic 
national  fee  by  20  or  30  months  will 
ordinarily  provide  the  Office  with  the 
correspondence  address  of  the  person 
prosecuting  the  national  stage 
application.  Without  this 
correspondence  address,  the  Office 
would  send  any  notice  of  missing  parts 
to  the  correspondence  address  in  tne 
international  application  (e.g.,  the 
person  who  prosecuted  the  international 
stage  and  who  may  not  be  qualified  to 
prosecute  the  U.S.  national  stage).  The 
rules  as  amended  address  the  greatest 
hurdle  for  entry  into  the  national  stage 
which  has  been  submission  of  the  oath 
or  declaration  by  the  22  or  32-month 
deadline. 

Comment  28.  One  comment  suggested 
that  §  §  1.494(d)  and  1.495(d)  should 
indicate  that  the  PCT  Article  19 
amendments  (which  have  not  been 
received)  are  not  only  considered  to  be 
cancelled,  but  are  also  “disregarded 
under  PCT  Rule  49.5(c-bis).’’ 

Response; ’The  suggestion  is  not 
adopted  because  this  additional 
reference  to  PCT  Rule  49.5(c-bis)  is  not 
helpful.  The  indication  that  the  PCT 
Article  19  amendments  are  cancelled  is 
in  accordance  with  35  U.S.C.  371(d).  It 
is  standard  practice  in  the  examination 
of  a  patent  application  in  the  United 
States  to  disregard  amendments  that 
have  been  cancelled. 

Comment  29.  One  comment  suggested 
that,  with  respect  to  §  1.494,  “The 
proposed  rules  do  not  make  clear  the 
relationship  between  paragraphs  (c)  and 
(g)  as  to  the  time  period  set  for  later 
furnishing  of  the  translation  into 
English.’’ 

Response:  Paragraph  (c)  provides  that 
applicant  will  be  provided  a  period  of 
time  to  file  the  translation  (if  the 
requirements  of  paragraph  (b)  have  been 
met)  and  paragraph  (^  provides  that  the 
application  b^omes  abandoned  if  any 
required  translation  is  not  filed  within 
the  time  period  set  in  paragraph  (c). 
Thus,  where  the  other  requirements 
have  been  met  but  the  translation  has 
not  been  provided,  paragraph  (c) 
provides  a  time  period  for  submission  of 
the  translation  and  paragraph  (g) 
provides  the  sanction  (abandonment)  for 
failing  to  comply  within  the  set  period. 

Comment  30.  One  comment 
questioned  whether  the  time  period  for 
translation  of  any  PCT  Article  19 
amendments  should  be  extendable  with 
any  extension  for  translation  of  the 
international  application.  A 
corresponding  comment  was  made  with 
respect  to  §  1.495. 

Response:  An  extension  of  time  for 
submission  of  the  translation  of  any  PCT 


Article  19  amendment  is  not  possible  in 
view  of  the  provisions  of  35  U.S.C. 
371(d). 

Comment  31.  One  comment  suggested 
that  §§  1.494(g)  and  1.495(h)  should  be 
modified  by  replacing  “the  translation’’ 
with  “any  retired  translation." 

Response:  The  suggestion  is  adopted. 
Translations  are  not  required  where  the 
international  application  was  filed  in 
English. 

Comment  32.  One  comment  suggested 
that  at  the  beginning  of  §  1.495(c)  after 
“paragraph  (b)’’  the  word  “oP’  should  be 
added. 

Response:  The  suggestion  is  adopted. 

Comment  33.  One  comment  suggested 
that  §  1.495(d)  could  be  deleted  since 
under  PCT  Rules  70.16  and  74.1 
relevant  amendments  under  PCT  Article 
19  must  be  annexed  to  the  international 
preliminary  examining  report  and 
therefore  must  be  translated  under 
§  1.495(e).  It  was  further  noted  that 
superseded  PCT  Article  19  amendments 
need  not  be  translated. 

Response:  The  suggestion  is  not 
adopted.  Section  1.495(d)  covers  the 
situation  where  the  PCT  Article  19 
amendment  is  not  annexed.  For 
example,  where  applicant  enters  the 
national  stage  in  the  U.S.  and  withdraws 
the  international  application  before 
issuance  of  the  final  report.  In  this 
instance,  translation  of  the  PCT  Article 
19  amendments  would  have  to  be 
submitted  by  the  date  of  commencement 
of  the  national  stage  (which  cannot  be 
later  than  30  months)  or  be  considered 
cancelled. 

Comment  34.  One  comment  observed 
that  under  §  1.495(e)  if  there  is  no  time 
period  to  be  set  for  submission  of  the 
translation  of  the  international 
application  and/or  the  oath  or 
declaration,  there  is  no  possibility  for 
extra  time  (after  the  30-month  deadline) 
for  submission  of  a  translation  of  the 
annex.  It  was  suggested  that  section 
1.495(e)  be  reworded  to  permit  extra 
time  (after  the  30-month  deadline)  for 
submission  of  a  translation  of  the  annex 
even  where  the  translation  of  the 
international  application  and/or  oath  or 
declaration  had  Wen  submitted  by  30 
months. 

Response:  The  suggestion  is  not 
adopted.  Where  the  translation  of  the 
international  application  and/or  the 
oath  or  declaration  have  been  submitted 
by  30  months,  it  is  appropriate  to 
promptly  forward  the  application  for 
examination  rather  than  delay 
examination  for  a  translation  of  the 
annex  (especially  since  often  it  appears 
that  applicant  does  not  wish  to  proceed 
oii  the  basis  of  the  annex).  Some 
applicants  prefer  to  submit  preliminary 
amendments  under  §  1.121  (which  may 
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be  done  even  after  30  months)  rather 
than  to  submit  a  translation  of  the 
annex. 

Comment  35.  One  comment  ur^ 
that  §  1.495(e)  is  inconsistent  in  that  it 
states  that  the  30-month  time  limit  may 
not  be  extended,  and  then  states  that  if 
the  translation  of  the  international 
application  is  not  filed  within  30 
months  fiom  the  priority  date  additional 
time  may  be  set  under  paragraph  (c)  of 
this  section. 

Response:  The  two  statements  are  not 
contradictory.  The  time  period  for 
submission  of  the  translation  and  oath 
or  declaration  is  a  new  time  period  and 
is  not  an  extension  of  the  30*month  time 
limit.  The  fixed  time  limit  for 
submission  of  the  basic  national  fee  is 
30  months  for  the  priority  date.  If  the 
basic  national  fee  is  not  paid  by  this  30- 
month  deadline,  the  application  is 
abandoned.  If,  on  the  other  hand,  the 
basic  national  fee  is  paid  by  30  months 
from  the  priority  date,  the  pendency  of 
the  international  application  continues 
past  30  months.  If  the  translation  or  oath 
or  declaration  have  not  been  filed  by  the 
30-month  deadline  (but  the  basic 
national  fee  has  been  paid),  the 
application  is  not  abandoned  and  a  time 
period  is  set  for  submission  of  the 
missing  translation  and  oath  or 
declaration. 

Comment  36.  One  comment  asked  "Is 
it  the  intention  of  the  Patent  and 
Trademark  Office  to  affect,  in  any  way, 
the  current  practice  of  assigning  a  date 
on  which  the  section  371(c)(4) 
requirement  (oath  or  declaration)  will  be 
deemed  to  have  been  met,  if  an 
applicant  submits  an  oath  or  declaration 
in  response  to  a  Notice  of  Missing  Parts, 
thereby  ultimately  affecting  the  section 
102(e)  date  to  which  the  eventually 
grant^  U.S.  patent  will  be  entitled?” 

Response:  Nothing  in  the  new  rule 
will  affect  the  35  U.S.C.  102(e)  date 
which  will  continue  to  be  the  date  that 
the  last  of  the  35  U.S.C.  371(c)  (1),  (2) 
and  (4)  requirements  are  fulfilled. 

Comment  37.  One  comment  suggested 
that  section  1.821  be  clarified  to  reflect 
that  the  notice  requiring  compliance 
with  paragraphs  (b)  through  (f)  is  sent 
by  the  international  searching  authority. 

Response:  The  suggestion  is  not 
adopted.  Section  1.821  does  not  specify 
who  will  send  the  notice  and  there  is  no 
need  to  do  so  in  the  rule. 

Comment  38.  One  comment 
questioned  as  to  section  10.9  whether  a 
pro  se  applicant  from  Brazil,  who  is 
either  an  individual  or  a  company, 
would  have  the  right  to  practice  iMfore 
the  U.S.  as  an  international  searching  or 
intematicmal  preliminary  examining 
authority. 


Response:  Section  10.9  has  been 
amended  to  clarify  that  it  is  not  directed 
to  pro  se  applicants. 

Discnssicm  erf  Specific  Rules 
The  following  is  a  table  correlating 
PCT  Rule  changes  with  the  new  37  CFR 
changes.  Sections  1.431(b)(1), 
1.431(b)(3)(ii),  1.451(a),  1.482(a)(2)(i), 
1.492(e),  1.494  and  1.495,  which  are 
also  amended,  are  not  shown  in  the 
table  because  they  are  changes  that  are 
not  required  by  I^  Rule  changes. 


Rule  Correlation  Table 


37CFRctMUige 

PCT  ruto  Change 

1.431(cHe) 

16bis.  27.1. 

1.432(a) 

4.1(bHtv).4A 

1.432(b) 

5.5, 16bl8. 

1.432(c) 

15.5 

1.434(a) 

3.1. 

1.445(aK4) 

15.5. 

1.446(d) 

15.6, 16.2. 

1.446(e) 

57.6 

1.455(a) 

90,  2.2bl8. 

1.475 

13. 

1.476(a) 

13. 

1.480(b) 

53.1, 

1.482(b) 

57.5. 

1.484(b) 

60.1(g),  66, 69.1. 

1.485 

60.1(g). 

1.487 

13. 

1.488(a) 

13. 

1.499 

13. 

1.821(h) 

13ter.1(c). 

10.9(c) 

90. 

Section  1.431(b)(1)  is  amended  to 
clarify  that  an  international  filing  date 
will  Im  accorded  to  an  International 
application  filed  in  the  United  States 
where  at  least  one  applicant  is  indicated 
to  be  a  resident  or  national  of  the  United 
States  in  the  papers  as  filed.  If  the 
papers,  as  filed,  indicate  a  residence  or 
nationality  for  at  least  one  applicant,  the 
United  States  Receiving  Office  can 
promptly  determine  whether,  as 
required  by  PCT  Article  11,  "the 
applicant  does  not  obviously  lack”  the 
requisite  residence  or  nationality  to  file 
an  international  application  in  the 
United  States  Patent  and  Trademark 
Office. 

Section  1.431(b)(3)(ii)  is  amended  to 
add  a  cross-reference  to  $  1.432  which 
sets  forth  the  requirements  regarding 
designations. 

S^tion  1.431(c)  is  amended  to  reflect 
that  the  United  States  Receiving  Office, 
rather  than  the  International  Bureau, 
will  be  responsible  for  collecting  fees 
not  paid  in  full  at  the  time  of  filing  the 
international  application  or  within  one 
month  thereafter.  The  change  reflects 
the  procedural  change  imder  the  new 
PCT  Regulations  that  the  Receiving 
Office,  rather  than  the  International 
Bureau,  will  be  responsible  for 
communicating  deficiency  notices  to  the 
applicant  and  collecting  the  necessary 
fees.  Under  the  procedure  in  paragraph 


(c),  a  notice  of  any  fae  defidoicy  will 
be  mailed  by  the  Receiving  Office 
setting  a  time  period  of  one  month  for 
payment  of  the  fise  deficiency  and  a  late 
payment  fae  equal  to  the  greater  of  (1) 
50%  of  the  amount  of  the  deficioat  fees 
up  to  a  maximum  amount  equal  to  the 
basic  fee,  or  (2)  an  amount  equal  to  the 
transmittal  fee.  The  time  period  of  one 
month  for  response  to  this  notice  cannot 
be  extended. 

Section  1.431(d)  is  eliminated  as 
unnecessary  since  the  United  States 
Receiving  Office  will  take  over  the 
responsibility  for  collecting  fees  in  place 
of  tne  International  Bureau. 

Section  1.431(e)  is  redesignated  as 
1.431(d)  and  clarifies  that  the  failure  to 
timely  pay  the  fees  pursuant  to 
paragraph  (c)  will  result  in  the 
withdrawal  of  the  international 
application. 

Section  1.432(a)  is  amended  to  clarify 
that  the  applicant  must  specify,  on 
filing,  at  least  one  national  or  regional 
designation  in  order  to  be  grant^  a 
filing  date  for  the  international 
appUcation.  This  specific  designation  is 
required  whether  or  not  all  designations' 
are  indicated  pursuant  to  paragraph  (c) 
of  this  section.  The  reference  to  section 
201  of  the  Administrative  Instructions 
has  been  changed  to  section  115  to 
correspond  to  the  change  in  the 
Administrative  Instructions. 

Section  1.432(b)  is  amended  to 
establish  a  procedure  for  the  late 
payment  of  fees  for  designations  that 
were  specified  on  filing  an  international 
application,  and  a  proradiire,  pursuant 
to  PCT  Rule  16bis.l(c),  in  accordance 
with  section  321  of  the  PCT 
Administrative  Instructions  for 
allocating  fees,  where  the  amoiint  paid 
is  insufficient  to  cover  all  the  fees.  The 
payment  of  the  designation  fees  with  a 
late  payment  fee  (previously  termed  a 
"sur^arge”)  is  not  new.  Under  the 
revised  PCT  regulations,  however,  the 
Receiving  Office,  rather  than  the 
International  Bureau,  will  be 
responsible  for  commvmicating 
deficiency  notices  to  the  applicant.  The 
designation  fees  may  be  paid,  without 
necessity  for  a  late  payment  fee,  within 
one  year  from  the  priority  date  or  within 
one  month  from  the  date  of  receipt  of 
the  international  application  if  that 
month  expires  after  the  expiration  of 
one  year  from  the  priority  date.  The 
applicant  will  be  notified  and  given  one 
month  within  which  to  pay  any 
deficient  designation  fees  plus  a  late 
payment  fee.  The  amount  of  the  late 
payment  fee  is  equal  to  50%  of  the 
deficient  fees,  but  will  not  be  less  than 
the  amount  of  the  transmittal  fee 
(currently  $200)  and  will  not  exceed  the 
amount  of  the  basic  fee  (currently  $525). 
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The  one-month  time  limit  for  payment 
of  the  deficient  designation  fees  and  late 
payment  fee  may  not  be  extended.  If, 
after  expiration  of  the  one-month  time 
period,  at  least  one  designation  fee  has 
not  been  paid  (with  any  late  payment 
fee  whidi  is  due),  the  international 
application  will  be  withdrawn.  If,  after 
expiration  of  the  one-month  time 
period,  at  least  one  designation  fee  has 
been  paid  (with  any  late  payment  fee 
which  is  due)  but  the  amount  paid  is 
not  sufficient  to  cover  the  late  payment 
fee  and  all  the  designation  fees,  the 
amount  paid  will  m  allocated,  pursuant 
to  PCT  Rule  16bis.l(c),  in  accordance 
with  section  321  of  the  Administrative 
Instructions.  Section  321  of  the 
Administrative  Instructions  provides 
that  the  amoimt  will  be  allocated  in 
accordance  with  any  instructions 
received  from  the  applicant  or,  if  no 
instructions  have  bwn  received,  in  the 
order  in  which  the  designations  appear 
in  the  request  part  of  the  international 
application.  Designations  for  which  no 
designation  fee  is  timely  filed  will  be 
withdrawn.  In  §  1.432(b),  the  reference 
to  parenthetical  numbers  (1)  and  (2) 
used  to  describe  the  late  payment  fee  as 
proposed  has  been  deleted  in  the  final 
rule  to  improve  clarity. 

New  §  1.432(c)  establishes  a 
procedure  wherein,  in  addition  to  the 
designation(s)  under  paragraph  (a),  the 
applicant  could  indicate,  on  filing,  all 
designations  permitted  under  the  Treaty 
and  confirm  desired  designations  of 
countries  or  regions  up  to  15  months 
from  the  priority  date.  Section  1.432(c) 
as  promulgated  requires  that  applicant's 
indication  of  all  designations  permitted 
under  the  Treaty  in  addition  to  the 
designation(s)  under  paragraph  (a)  be 
made  in  the  Request  in  accordance  with 
PCT  Rule  4.9(b).  The  confirmation  must 
include  both  a  written  notice  of  the 
countries  or  regions  being  confirmed, 
the  appropriate  designation  fees  and  a 
confirmation  fee  based  on  the  number  of 
countries  or  regions  being  confirmed.  If 
the  amount  of  the  fees  is  insufficient, 
the  Receiving  Office  will  allocate  the 
amount  paid  in  accordance  with  any 
priority  of  designations  specified  by  the 
applicant  or,  if  no  priority  is  specified, 
in  accordance  with  section  321  of  the 
Administrative  Instructions.  A  notice 
reminding  applicant  of  the  15-month 
deadline  will  not  be  provided. 
Unconfirmed  designations  will  be 
considered  withdrawn. 

Section  1.434  is  amended  to  allow 
applicants  to  develop  their  own 
computer-generated  Request  form  so 
long  as  the  forms  comply  with  the 
requirements  of  sections  102  (h)  and  (i) 
of  the  Administrative  Instructions. 
Printed  Request  forms  will  continue  to 


be  available  from  the  United  States 
Patent  and  Trademark  Office. 

New  §  1.445(a)(4)  defines  the  amoimt 
of  the  confirmation  fee  required  for  the 
designations  confirmed  under 
§  1.432(c).  The  confirmation  fee  is  equal 
to  50%  of  the  sum  of  the  designation 
fees  for  the  designations  being 
confirmed.  For  example,  a  confirmation 
of  four  additional  designations  (at  $127 
per  designation,  or  $508)  would  require 
a  $254  confirmation  fee.  The  total 
amount  of  the  fees  due  would  be  $762, 
which  is  the  sum  of  $508  and  $2^4. 

Section  1.446(d)  is  amended  to  clarify 
that  the  international  (basic  and 
designation,  PCT  Rule  15.1)  and  search 
fees  may  be  refunded  under  certain 
circumstances  linked  to  whether  the 
record  copy  or  search  copy  has  been 
transmitted  to  the  International  Bureau 
or  International  Searching  Authority, 
respectively.  The  transmittal  fee  and 
any  late  payment  fees  will  not  be 
refunded,  but  will  be  retained  to  cover 
Office  processing  costs.  If  the  record 
copy  or  search  cop/bas  been 
transmitted,  the  Receiving  Office  cannot 
refund  or  authorize  the  refund  of  the 
international  or  search  fees.  Any  request 
for  a  refund  filed  after  the  record  copy 
or  search  copy  has  been  transmitted 
should  be  directed  to  the  International 
Bureau  (for  the  international  fee)  or  the 
International  Searching  Authority  (for 
the  international  search  fee)  for 
consideration  of  whether  a  refund 
should  be  made. 

New  §  1.446(e)  indicates  that  a  refund 
of  the  handling  fee  by  the  International 
Preliminary  Examining  Authority  is 
permitted  only  in  the  situations  where 
the  demand  is  considered  not  to  have 
been  submitted  or  upon  withdrawal  of 
the  demand  before  the  demand  has  been 
sent  to  the  International  Bureau.  If  the 
demand  has  been  sent  to  the 
International  Bureau,  requests  for 
refund  of  the  handling  fee  should  be 
directed  to  the  International  Bureau. 

Section  1.451(a)  is  amended  to  clarify 
that  the  applicant  must  specify,  on 
filing,  the  priority  of  a  previously  filed 
application  in  order  to  be  granted 
priority  in  the  international  application. 
The  ri^t  to  priority  is  not  necessarily 
lost  if  the  claim  is  not  on  the  Request 
form,  but  will  be  lost  if  the  claim  does 
not  appear  in  the  papers  presented  on 
filing  of  the  application. 

Section  1.455(a)  is  amended  to  clarify 
that  the  term  "common  representative" 
means  an  applicant  appointed  by  the 
other  applicants  or  considered  to  be  the 
representative  of  the  other  applicants. 
Further,  since  attorneys  and  agents  are 
registered  to  practice  before  the  Office 
rather  than  licensed,  §  1.455(a)  has  been 
amended  by  replacing  the  word 


"licensed"  with  "remstered."  The 
paragraph  also  clarifies  who  can 
represent  applicants  in  an  international 
application  before  the  U.S.  International 
Searching  Authority  or  the  U.S. 
International  Prelii^nary  Examining 
Authority,  e.g.,  (1)  An  attorney  or  agent 
registered  to  practice  before  the  Office, 
and  (2)  an  attorney  or  agent  not 
registered  to  practice  before  the  Office, 
but  authorized  to  practice  before  the 
national  office  with  which  the 
international  application  was  filed  and 
for  which  the  United  States  is  an 
International  Searching  Authority  or 
International  Preliminary  Examining 
Authority.  In  the  latter  case, 
representation  is  restricted  to  practicing 
before  the  U.S.  International  Searching 
Authority  and/or  the  U.S.  International 
Preliminarv  Examining  Authority.  For 
example,  if  an  international  application 
is  filed  in  the  Brazilian  Patent  Office,  an 
agent  authorized  to  practice  before  the 
Brazilian  Patent  Office  may  prosecute 
that  application  before  the  U.S. 
International  Searching  Authority  or  the 
U.S.  International  Preliminary 
Examining  Authority.  Paragraph  (a)  also 
provides  mat,  unless  otherwise 
indicated,  the  appointment  of  an 
attorney,  agent  or  common 
representative  revokes  any  earlier 
appointment  as  specified  in  PCT  Rule 
90.6(b). 

Section  1.475  is  amended  to  adopt  the 
unity  of  invention  principles  of  PCTT 
Rule  13,  as  amend^.  Se^on  1.475  is 
further  amended  to  reflect  that  the  same 
unity  of  invention  principles  are 
applied  by  the  international  searching 
and  preliminary  examining  authorities 
and  during  the  national  stage. 
Duplicative  provisions  in  §§  1.487  and 
1.499  are  deleted. 

The  principles  of  unity  of  invention 
are  us^  to  determine  the  types  of 
claimed  subject  matter  and  the 
combinations  of  claims  to  different 
categories  of  invention  that  are 
permitted  to  be  included  in  a  single 
international  or  national  stage  patent 
application.  The  basis  principle  is  that 
an  application  should  relate  to  only  one 
invention  or,  if  there  is  more  than  one 
invention,  that  applicant  would  have  a 
right  to  include  in  a  single  application 
only  those  inventions  which  are  so 
linked  as  to  form  a  single  general 
inventive  concept. 

Section  1.475ta)  is  amended  to 
contain  both  the  definition  of  the 
requirement  for  unity  of  invention,  and 
the  unity  of  invention  criteria  that  must 
be  satisfied,  where  a  group  of  inventions 

claimed,  in  order  to  have  a  right  to 
include  multiple  inventions  in  a  single 
application.  A  group  of  inventions  is 
linked  to  form  a  single  general  inventive 
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concept  where  there  is  a  technical 
relationship  among  the  inventions  that 
involves  at  least  one  common  or 
corresponding  special  technical  feature. 
The  expression  “special  technical 
features”  is  defined  as  meaning  those 
technical  features  that  define  the 
contribution  which  each  claimed 
invention,  considered  as  a  whole,  makes 
over  the  prior  art.  For  example,  a 
compoimd  is  the  common  technical 
feature  in  an  application  claiming:  (1) 

The  compound  per  se,  (2)  a  method  of 
making  the  compound  and  (3)  a  method 
of  using  the  compound.  A 
corresponding  technical  feature  is 
exemplified  by  e  key  defined  by  certain 
claimed  structural  (^aracteristics  which 
correspond  to  the  claimed  featiues  of  a 
lock  to  be  used  with  the  claimed  key. 

Section  1.475(b)  is  amended  to  define 
several  combinations  of  different 
categories  of  claims  which  always  fulfill 
the  unity  of  invention  requirements  of 
§  1.47S(a)  where  the  same  or 
corresponding  special  technical  feature 
is  claimed.  There  may  be  other 
combinations  of  difierent  categories  of 
claims  which  fulfill  the  requirement  for 
unity  of  invention,  hut  the 
determination  of  imity  must  be  made 
imder  §  1.475(a),  not  §  1.475(b). 

In  §  1.475(b),  a  process  is  “specially 
adopted”  fw  the  manufacture  of  a 
product  if  the  claimed  process 
inherently  produces  the  claimed 
product  with  the  technical  relationship 
defined  in  §  1.475(a)  being  present 
between  the  claimed  process  and  the 
claimed  product.  The  expression 
“specially  adapted”  as  used  in  this 
section  does  not  imply  that  the  product 
could  not  also  be  manufactured  by  a 
different  process. 

In  §  1.475(b),  an  apparatus  or  means  is 
“specifically  designed”  for  carrying  out 
the  process  when  the  apparatus  or 
means  is  suitable  for  carrying  out  the 
process  with  the  technical  relationship 
defined  in  §  1.475(a)  being  present 
between  the  claimed  apparatus  or 
means  and  the  claimed  process.  The 
expression  "specifically  designed”  does 
not  imply  that  the  apparatus  or  means 
could  not  be  used  for  carrying  out 
another  process,  not  does  it  imply  that 
the  process  could  not  he  carried  out 
using  an  alternative  apparatus  or  means. 

Seraon  1.475(c)  is  amended  to  requure 
that  unity  of  invention  might  not  be 
present  if  a  combination  of  categories  of 
invention  different  from  those  described 
in  §  1.475(b)  are  presented  in  an 
application.  The  requirements  of 
§  1.475(a)  are  always  met  by  the 
combinations  described  in  §  1.475(b)  \ 

where  the  same  or  corresponding 
special  technical  feature  is  claimed.  All 
other  combination  must  be  tested 


against  the  unity  of  invention  standard 
of  §  1.475(a). 

Section  1.475(d)  is  amended  by 
deleting  reference  to  the  difierent 
combinations  of  categories  of  invention 
Uiat  always  meet  the  unity  of  invention 
standard  (now  set  forth  in  §  1.475(b)). 
and  to  meJce  reference  to  the 
determination  of  the  main  invention 
where  multiple  products,  processes  of 
manufacture  or  uses  are  claimed.  The 
significance  of  determining  the  main 
invention  is  set  forth  in  §  1.476(c). 

Section  1.475(e)  is  amended  to  require 
that  the  determination  regarding  unity 
of  invention  be  made  without  regard  to 
whether  a  group  of  inventions  is 
claimed  in  separate  claims  or  as 
alternatives  within  a  single  claim.  The 
basic  criteria  for  unity  of  invention  are 
the  same,  regardless  of  the  manner  in 
which  applicant  chooses  to  draft  a  claim 
or  claims. 

Section  1.475(f)  is  deleted  since  PCT 
Rule  13  has  been  amended  and  the  basic 
principles  of  imity  of  invention  are 
incorporated  into  other  portions  of 
§  1.475. 

Section  1.476(a)  is  amended  to  delete 
the  reference  to  §  1.475(f)  (which  is 
deleted)  and  PCT  Rule  13. 

Section  1.480(b)  is  amended  to  allow 
applicants  to  develop  their  own 
computer-generated  Demand  form  so 
long  as  the  limitations  in  sections  102 
(h)  and  (i)  of  the  Administrative 
Instructions  are  met.  Printed  Demand 
forms  will  continue  to  be  available  from 
the  Ofiice. 

Section  1.482(a)(2)(i)  is  amended  to 
clarify  that  an  additional  preliminary 
examination  fee  may  he  charged  for  lack 
of  unity  in  Chapter  n  irrespective  of 
whether  there  was  a  similu  charge  in 
Chapter  I.  Normally  there  will  be  a 
charge  for  lack  of  unity  both  in  Chapter 
I  and  in  Chapter  11.  In  some  instances, 
although  a  charge  for  the  search  of  an 
additional  invention  is  justified  in 
Chapter  I,  the  examiner  chooses  to 
proceed  without  charging  for  the  search 
of  the  additional  invention(s).  However, 
circumstances  may  change  (e.g.,  an 
amendment  submitted  with  the  Demand 
expanding  the  claims  to  the  additional 
inventionls))  in  Chapter  n  so  as  to 
warrant  the  examiner’s  requirement  for 
an  additional  fee  for  examination  of 
examiner’s  requirement  for  an 
additional  fee  for  examination  of  the 
additional  invention(s). 

Section  1.482(b)  is  amended  to 
remove  the  reference  to  the  supplement 
to  the  handling  fee  which  had  been 
collected  for  the  benefit  of  the 
International  Bureau  and  which  has 
been  deleted  from  the  PCT  regulations. 
At  present,  applicants  must  pay  as  many 
supplements  to  the  handling  fee  as  there 


are  languages  into  which  the  elected 
Offices  require  translations  of  the 
international  preliminary  examination 
report.  Under  the  new  PCT  regulations, 
all  countries  will  accept  an  English 
translation  of  the  international 
preliminary  examination  report,  thus 
limiting  the  International  Bureau’s 
translation  costs.  Accordingly,  only  one 
handling  fee  will  need  to  be  paid  by  the 
applicant,  without  any  supplement, 
irrespective  of  the  ne^  for  a  translation 
of  the  report. 

Section  1.484(b)  is  amended  to  permit 
an  applicant  to  indicate  in  the  demand 
that  international  preliminary 
examination  is  to  be^  based  on  the 
application  as  amended  rather  than  on 
the  application  as  filed.  If  a  PCT  Article 

19  amendment  is  not  received  by  the 
Office  by  20  months  from  the  priority 
date,  preliminary  examination  will 
proceed.  Where  the  demand  indicates 
examination  is  to  be  based  on  an 
accompanying  PCT  Article  34 
amenament,  but  the  PCT  Article  34 
amendment  has  not  been  provided  to 
the  Office  with  the  demand,  the 
applicant  will  be  notified  and  given  a 
time  period  to  submit  the  amendment. 
Thus,  if  the  applicant  wishes 
preliminary  examination  based  on  an 
amended  version  of  the  international 
application,  the  demand  must  so 
indicate  and  the  amendment  (PCT 
Article  19  or  34)  must  (1)  aoximpany 
the  demand;  or  (2)  in  the  case  of  a  PCT 
Article  19  amendment,  be  received  by 

20  months  from  the  priority  date;  or  (3) 
in  the  case  of  the  PCT  Article  34 
amendment,  be  submitted  within  the 
nonextendable  time  period  set  by  the 
Office. 

Section  1.485  is  amended  to  be 
consistent  with  $  1.484  and  provides  for 
amendments  to  be  filed  with  the 
demand  or  within  a  time  period  set  by 
the  International  Preliminary  Examining 
Authority. 

Section  1.487  is  removed  as 
unnecessary  because  the  amendments  to 
§  1.475  address  the  unity  of  invention 
principles  to  be  applied  by  the 
International  Preliminary  Examining 
Authority. 

Section  1.488(a)  is  amended  to 
replace  the  reference  to  $  1.487,  which 
is  removed,  with  a  reference  to  $  1.475. 

Section  1.492  is  amended  to  revise  the 
introductory  clause  to  eliminate  the 
reference  to  35  U.S.C  376. 

Section  1.492(e)  is  amended  to 
eliminate  the  surdiarge  for  filing  the 
basic  national  fee  after  20  or  30  months 
from  the  priority  date.  In  accordance 
with  the  new  practice  under  §§  1.494 
and  1.495,  the  basic  national  fee  must  be 
filed  no  later  than  20  months,  or  30 
months  if  a  timely  election  was  filed. 
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from  the  priority  date  in  order  to  avoid 
abandonment  of  the  application. 

Sections  1.494  and  1.495  is  amended 
to  modify  the  practice  for  entering  the 
national  stage  as  a  designated  or  elected 
office  by  more  closely  ^gning  it  with 
national  application  practice  under 
§1.53. 

Section  1.494(a)  is  amended  to  clarify 
that  absence  of  a  Demand  form  is  no 
longer  the  controlling  event,  but  rather 
failure  to  elect  the  United  States  within 

19  months  of  the  priority  date  will 
trigger  the  time  periods  set  forth  in 
paragraphs  (b)  and  (c)  of  this  section. 

Section  1.494(b)  is  amended  to 
require  that  the  basic  national  fee  and  a 
copy  of  the  international  application 
must  be  filed  with  the  Office  by  20 
months  from  the  priority  date  to  avoid 
abandonment.  The  22-month  period  for 
filing  the  basic  national  fee  with  a 
surcharge  in  previous  rule  1.494(c)  has 
been  eliminated.  The  International 
Bureau  normally  provides  the  copy  of 
the  international  application  to  the 
Office  in  accordance  with  PCT  Article 
20.  At  the  same  time,  the  International 
Bureau  notifies  the  applicant  of  the 
communication  to  the  Office.  In 
accordance  with  PCT  Rule  47.1,  that 
notice  shall  be  accepted  by  all 
designated  offices  as  conclusive 
evidence  that  the  communication  has 
duly  taken  place.  Thus,  if  the  applicant 
desires  to  enter  the  national  stage  and 
applicant  has  received  the  notice  from 
the  International  Bureau,  applicant  need 
only  pay  the  basic  national  fee  by  20 
months  frum  the  priority  date.  The  20- 
month  time  limit  for  submission  of  the 
basic  national  fee  and  a  copy  of  the 
international  application  is  not 
extendable. 

Section  1.494(c)  is  amended  to 
provide  that  applicants  who  have 
provided  the  basic  national  fee  and  a 
copy  of  the  international  application  by 

20  months  from  the  priority  date  but 
who  omit  a  proper  translation,  oath  or 
declaration  will  receive  a  notification 
setting  a  time  period  for  submission  of 
the  omitted  requirements.  The  time 
period  set  in  the  notice  can  be  extended 
pursuant  to  §  1.136.  Filing  of  the  oath  or 
declaration  later  than  20  months  will 
require  the  payment  of  the  surcharge  set 
forth  in  §  1.492(e).  Filing  of  the 
translation  later  than  20  months  will 
require  the  payment  of  the  processing 
fee  set  forth  in  §  1.492(f). 

Section  1.494(d)  is  amended  to  clarify 
the  existing  practice  that  PCT  Article  19 
amendments  must  be  submitted  by  20 
months  from  the  priority  date,  which 
time  may  not  be  extended.  Of  course, 
the  failure  to  do  so  does  not  result  in 
loss  of  the  subject  matter  of  the  PCT 
Article  19  amendments.  The  applicant 


may  submit  that  subject  matter  in  a 
preliminary  amendment  filed  under 
§  1.121.  In  many  cases,  filing  an 
amendment  imder  §  1.121  is  preferable 
since  grammatical  or  idiomatic  errors 
m^  be  corrected. 

Section  1.494(g)  is  removed  in  view  of 
the  amendments  to  sections  (b),  (c)  and 
(d). 

Section  1.494(h)  is  redesignated  as 
1.494(g)  and  is  amended  to  specify 
when  an  application  that  fails  to  enter 
the  national  stage  becomes  abandoned. 
Abandonment  occurs  at  20  months  frnm 
the  priority  date  if  the  basic  national  fee 
and  a  copy  of  the  international 
application  have  not  been  provided  to 
the  Office.  If  they  have  been  provided  to 
the  Office  within  20  months  and  the 
translation  and/or  oath  or  declaration 
are  not  filed  timely,  abandonment 
occurs  upon  expiration  of  the  time  limit 
set  in  the  notification  pursuant  to 
paragraph  (c).  Thus,  in  the  latter 
situation,  abandonment  would  occur  at 
the  expiration  of  the  time  period  set  in 
the  notice  to  file  the  missing  translation, 
and/or  oath  or  declaration.  The  phrase 
“where  the  United  States  has  been 
designated  but  not  elected  prior  to  19 
months  from  the  priority  date” 

(emphasis  added)  has  b^n  changed  to 
“where  the  United  States  has  been 
designated  but  not  elected  by  the 
expiration  of  19  months  from  the 
priority  date”  (emphasis  added)  for 
clarity.  A  corresponding  change  has 
been  made  in  §  1.495(h). 

Section  1.495(a)  is  amended  to  clarify 
that  the  election  of  the  U.S.  need  not  be 
made  in  the  Demand,  but  can  be  made 
subsequently  if  filed  before  expiration  of 
19  months  ^m  the  priority  date  to  start 
the  time  periods  set  forth  in  paragraphs 
(b)  and  (c)  of  this  section. 

Section  1.495(b)  is  amended  to 
require  that  the  basic  national  fee  and  a 
copy  of  the  international  application 
must  be  filed  with  the  Office  by  30 
months  from  the  priority  date  to  avoid 
abandonment.  The  32-month  period  for 
filing  the  basic  national  fee  with  a 
surcharge  in  previous  rule  1.495(c)  has 
been  eliminated.  The  International 
Bureau  normally  provides  the  copy  of 
the  international  application  to  the 
Office  in  accordance  with  PCT  Article 
20.  At  the  same  time  the  International 
Bureau  notifies  applicant  of  the 
communication  to  the  Office.  In 
accordance  with  PCT  Rule  47.1,  that 
notice  shall  be  accepted  by  all 
designated  offices  as  conclusive 
evidence  that  the  commimication  has 
duly  taken  place.  Thus,  if  the  applicant 
desires  to  enter  the  national  stage,  the 
applicant  normally  need  only  check  to 
be  sure  that  notice  from  the 
International  Bureau  has  been  received 


and  then  pay  the  basic  national  fee  by 
30  months  from  the  priority  date.  The 
30-month  time  limit  for  submission  of 
the  basic  national  fee  and  a  copy  of  the 
international  application  is  not 
extendable. 

Section  1.495(c)  is  amended  to 
provide  that  applicants  who  have 
provided  the  basic  national  fee  and  a 
copy  of  the  international  application  by 
30  months  from  the  priority  date,  but 
who  omit  a  proper  translation,  oath  or 
declaration,  will  receive  a  notification 
setting  a  time  period  for  submission  of 
the  omitted  requirements.  The  time 
period  set  in  the  notice  can  be  extended 
pursuant  to  §  1.136.  Filing  of  the  oath  or 
declaration  later  than  30  months  will 
require  the  payment  of  the  surcharge  set 
forth  in  §  1.492(e).  Filing  of  the 
translation  later  than  30  months  will 
require  the  payment  of  the  processing 
fee  set  forth  in  §  1.492(f). 

Section  1.49^d)  is  amended  to  clarify 
the  existing  and  continmng  practice  that 
the  PCT  Article  19  amendments  must  be 
submitted  by  30  months  from  the 
priority  date.  The  deadline  for 
submitting  PCT  Article  19  amendments 
may  not  be  extended.  The  failure  to  do 
so  will  not  result  in  loss  of  the  subject 
matter  of  the  PCT  Article  19 
amendments.  Applicant  may  submit 
that  subject  matter  in  a  preliminary 
amendment  filed  under  §  1.121.  In  many 
cases,  filing  an  amendment  under 
§  1.121  is  preferable  since  grammatical 
or  idiomatic  errors  may  be  corrected. 

Section  1.495(e)  is  amended  to  specify 
that  a  translation  into  English  of  any 
annexes  to  the  international  preliminary 
examining  report  which  are  not  received 
by  30  months  from  the  priority  date  may 
only  be  submitted  within  the  time 
period  set  in  paragraph  (c)  for 
submission  of  any  omitted  translation  of 
the  international  application,  or  oath  or 
declaration.  If  any  required  translation 
of  the  international  application  and  oath 
or  declaration  have  been  provided  to  the 
Office  by  30  months,  a  notice  under 
paragraph  (c)  will  not  be  sent,  and  if  the 
translation  of  annexes  is  not  submitted 
within  30  months,  the  annexes  will  be 
considered  cancelled. 

Section  1.495(h)  is  removed  in  view 
of  the  amendments  to  sections  (b).  (c). 
(d)  and  (e). 

Section  1.495(i)  is  redesignated  as 
1.495(h)  and  specifies  when  an 
application  that  fails  to  enter  the 
national  stage  becomes  abandoned  if  the 
United  States  wets  elected  prior  to  19 
months  from  the  priority  date. 
Abandonment  occrirs  at  30  months  from 
the  priority  date  if  the  basic  national  fee 
and  a  copy  of  the  international 
application  have  not  been  provided  to 
the  Office.  If  they  have  been  provided  to 
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the  Office  within  30  months  and  the 
translation  and/or  oath  or  declaration 
are  not  filed  timely,  abandonment 
occurs  upon  expiration  of  the  time  limit 
set  in  the  notification  pursuant  to 
paragraph  (c).  Thus,  in  the  latter 
situation,  abandonment  would  occiir  at 
the  expiration  of  the  time  period  set  in 
the  notice  to  file  the  missing  translation, 
and/or  oath  or  declaration. 

Section  1.499  is  amended  by 
removing  paragraphs  (a)  through  (e) 
because  the  amendments  to  §  1.475 
address  the  unity  of  invention 
principles  to  be  applied  in  the  national 
stage.  The  reference  to  the  official  action 
being  called  a  requirement  for 
restriction  has  been  eliminated  as 
unnecessary. 

Section  1.821(h)  is  amended  to 
provide  that  if  applicant  fails  to  timely 
provide  the  required  computer-readable 
form,  the  United  States  International 
Searching  Authority  shall  search  only  to 
the  extent  that  a  meaningful  search  can 
be  carried  out. 

Section  10.9  is  amended  to  add  a  new 
paragraph  (c)  to  be  consistent  with 
section  1.455,  clarifying  that  an  attorney 
or  agent  having  the  right  to  act  before 
the  national  office  with  which  the 
international  application  is  filed  may 
represent  the  applicant  before  the  U.S. 
International  Searching  Authority  or  the 
U.S.  International  Preliminary 
Examining  Authority.  An  individual 
who  has  the  right  to  practice  before  the 
national  office  with  which  an 
international  application  is  filed,  and 
who  is  not  registered  under  §  10.6,  may 
not  prosecute  patent  applications  in  the 
national  stage  in  the  Office. 

Other  Considerations 

The  rule  changes  are  in  conformity 
with  the  requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
Executive  Orders  12291  and  12612,  and 
the  Paperwork  Reduction  Act  of  1980, 

44  U.S.C.  3501,  et  seq. 

The  General  Counsel  of  the 
E)epartment  of  Commerce  has  certified 
to  the  Chief  Coimsel  for  Advocacy, 

Small  Business  Administration,  that  the 
rule  changes  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (Regulatory 
Flexibility  Act,  5  U.S.C.  605(b)),  because 
the  rules  provide  more  streamlined  and 
simplified  procedures  for  filing  and 
prosecuting  international  and  national 
stMe  applications  under  the  PCT. 

The  Patent  and  Trademark  Office  has 
determined  that  these  rule  changes  are 
not  a  major  rule  under  Executive  Order 
12291.  The  annual  effect  on  the 
economy  will  be  less  than  $100  million. 
There  will  be  no  major  increase  in  costs 
I  or  prices  for  customers;  individual 


industries:  Federal,  state  or  local 
government  agencies;  or  geographic 
regions.  There  will  be  no  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  Patent  and  Trademark  Office  has 
also  determined  that  this  notice  has  no 
federalism  implications  affiacting  the 
relationship  b^ween  the  National 
Government  and  the  States  as  outlined 
in  Executive  Order  12612. 

These  rule  changes  will  not  impose 
any  additional  bu^en  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501,  et  seq.  The  paperwork 
burden  imposed  by  adherence  to  the 
PCT  is  currently  approved  by  the  Office 
of  Management  and  Budget  under 
control  number  0651-0021. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  granted  to  the 
Commissioner  of  Patents  and 
Trademarks  by  35  U.S.C.  6,  the  Patent 
and  Trademark  Office  amends  title  37  of 
the  Code  of  Federal  Regulations  as  set 
forth  below. 

List  of  Subjects. 

37  CFfl  Part  1 

Administrative  practice  and 
procedure.  Courts,  Freedom  of 
Information,  Inventions,  and  patents. 
Reporting  and  record  keeping 
requirements.  Small  businesses. 

37  CFR  Part  10 

Administrative  practice  and 
procedure.  Inventions  and  patents. 
Lawyers,  Reporting  and  record  keeping 
requirements.  Trademarks. 

For  the  reasons  set  forth  in  the 
preamble,  37  CFR  parts  1  and  10  are 
amended  as  follows: 

PART  1— RULES  OF  PRACTICE  IN 
PATENT  CASES 

1.  The  authority  citation  for  37  CFR 
part  1  continues  to  read  as  follows: 

Authority:  35  U.S.C.  6  unless  otherwise 
noted.  « 

2.  Section  1.431  is  amended  by 
removing  paragraph  (e)  and  revising 
paragraphs  (b)(1)  through  (b)(3)(ii),  (c) 
and  (d)  to  read  as  follows: 

§1.431  International  application 
requirements. 

***** 

(b)  An  international  filing  date  will  be 
accorded  by  the  United  States  Receiving 
Office,  at  the  time  to  receipt  of  the 
international  application,  provided  that: 

(1)  At  least  one  applicant  (§  1.421)  is 
a  United  States  resident  or  national  and 


the  papers  filed  at  the  time  of  receipt  of 
the  international  application  so  indicate 
(35  U.S.C.  361(a),  PCT  Art.  ll(l)(i)). 

(2)  The  international  application  is  in 
the  English  language  (35  U.S.C.  361(c), 
PCTArt.ll(l)(ii)). 

(3)  The  international  application 
contains  at  least  the  following  elements 
(PCT  Art.  ll(l)(iii)): 

(1)  An  indication  that  it  is  intended  as 
an  international  application  (PCT  Rule 
4.2): 

(ii)  The  designation  of  at  least  one 
Contracting  State  of  the  International 
Patent  Cooperation  Union  (§  1.432); 

***** 

(c)  Payment  of  the  basic  portion  of  the 
international  fee  (PCT  Rule  15.2)  and 
the  transmittal  and  search  fees  (§  1.445) 
may  be  made  in  full  at  the  time  the 
international  application  papers 
required  by  paragraph  (b)  of  this  section 
are  deposited  or  within  one  month 
thereafter.  If  the  basic  transmittal  and 
search  fees  are  not  paid  within  one 
month  firom  the  date  of  receipt  of  the 
international  application,  applicant  will 
be  notified  and  given  one  month  within 
which  to  pay  the  deficient  fees  plus  a 
late  payment  fee  equal  to  the  greater  of: 

(Ij  50%  of  the  amount  of  the  deficient 
fees  up  to  a  maximum  amoimt  equal  to 
the  basic  fee,  or 

(2)  an  amount  equal  to  the  transmittal 
fee  (PCT  Rule  16bis). 

The  one-month  time  limit  set  in  the 
notice  to  pay  deficient  fees  may  not  be 
extended. 

(d)  If  the  payment  needed  to  cover  the 
transmittal  fee,  the  basic  fee,  the  search 
fee,  one  designation  fee  and  the  late 
payment  fee  pursuant  to  paragraph  (c)  of 
this  section  is  not  timely  made,  the 
Receiving  Office  will  declare  the 
international  application  withdrawn 
under  PCT  Artide  14(3)(a). 

3.  Section  1.432  is  revised  to  read  as 
follows: 

§  1 .432  Designation  of  States  and  payment 
of  designation  fees. 

(a)  The  designation  of  States 
including  an  indication  that  applicant 
wishes  to  obtain  a  regional  patent, 
where  applicable,  shall  appear  in  the 
Request  upon  filing  and  must  be 
indicated  as  set  fo^  in  PCT  Rule  4.9 
and  section  115  of  the  Administrative 
Instructions.  Applicant  must  spedfy  at 
least  one  national  or  regional 
designation  on  filing  of  the  international 
application  for  a  filing  date  to  be 
granted. 

(b)  If  the  fees  necessary  to  cover  all 
the  national  and  regional  designations 
spedfied  in  the  Request  are  not  paid  by 
the  applicant  within  one  year  finm  the 
priority  date  or  within  one  month  firom 
the  date  of  receipt  of  the  international 
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application  if  that  month  expires  after 
the  expiration  of  one  year  from  the 
priority  date,  applicant  will  be  notified 
and  given  one  month  within  which  to 
pay  the  deficient  designation  fees  plus 
a  late  payment  fee  equal  to  the  greater 
of  50%  of  the  amount  of  the  deficient 
fees  up  to  a  maximum  amount  equal  to 
the  basic  fee,  or  an  amoimt  equal  to  the 
transmittal  fee  (PCT  Rule  16bis).  The 
one-month  time  limit  set  in  the 
notification  of  deficient  designation  fees 
may  not  be  extended.  Failure  to  timely 
pay  at  least  one  designation  fee  will 
result  in  the  withdrawal  of  the 
international  application.  The  one 
designation  fee  may  be  paid: 

(1)  Within  one  year  from  the  priority 
date, 

(2)  within  one  month  from  the  date  of 
receipt  of  the  international  application 
if  that  month  expires  after  the  expiration 
of  one  year  from  the  priority  date,  or 

(3)  with  the  late  payment  fee  defined 
in  this  paragraph  witMn  the  time  set  in 
the  notification  of  the  deficient 
designation  fees.  If  after  a  notification  of 
deficient  designation  fees  the  applicant 
makes  timely  payment,  but  the  amount 
paid  is  not  sufficient  to  cover  the  late 
pa3rment  fee  and  all  designation  fees, 
the  Receiving  Office  will,  after 
allocating  payment  for  the  basic,  search, 
transmittal  and  late  payment  fees, 
allocate  the  amount  paid  in  accordance 
with  PCT  Rule  16bis.l(c)  and  withdraw 
the  unpaid  designations.  The 
notification  of  deficient  designation  fees 
pursuant  to  this  paragraph  may  be  made 
simultaneously  with  any  notification 
pursuant  to  §  1.431(c). 

(c)  On  filing  the  international 
application,  in  addition  to  specifying  at 
least  one  national  or  regional 
designation  under  PCT  Rule  4.9(a), 
applicant  may  also  indicate  imder  PCT 
Rule  4.9(b)  that  all  other  designations 
permitted  under  the  Treaty  are  made. 
The  latter  indication  under  PCT  Rule 
4.9(b)  must  be  made  in  a  statement  on 
the  Request  that  any  designation  made 
under  this  paragraph  is  subject  to 
confirmation  (PCT  Rule  4.9(c))  not  later 
than  the  expiration  of  15  months  from 
the  priority  date  by: 

(1)  Filing  a  written  notice  with  the 
United  States  Receiving  Office 
specifying  the  national  and/or  regional 
designations  being  confirmed; 

(2)  Paying  the  designation  fee  for  each 
designation  being  confirmed;  and 

(3)  Paying  the  confirmation  fee 
sp^fied  in  §  1.445(aK4). 

Unconfirmed  designations  will  be 
considered  withdrawn.  If  the  amoxmt 
submitted  is  not  sufficient  to  cover  the 
designation  fee  and  the  confirmation  fee 
for  each  designation  being  confirmed, 


the  Receiving  Office  will  allocate  the 
amount  paid  in  accordance  with  any 
priority  of  designations  specified  by 
applicant.  If  applicant  does  not  sp^fy 
and  priority  of  designations,  the 
allocation  of  the  amount  paid  will  be 
made  in  accordance  with  PCT  Rule 
16bis.l(c). 

4.  Se^on  1.434  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

11.434  The  request 

(a)  The  request  shall  be  made  on  a 
standardized  form  (PCT  Rules  3  and  4). 
Copies  of  printed  Request  forms  are 
available  from  the  Patent  and 
Trademark  Office.  Letters  requesting 
printed  forms  should  be  marked  "Box 
PCT.” 

***** 

5.  Section  1.445  is  amended  by 
adding  new  paragraph  (a)(4)  to  read  as 
follows: 

1 1.445  Intamational  application  fliing, 
processing  and  search  fees. 

(a)  •  •  * 

(4)  A  confirmation  fee  (PCT  Rule  96)  equal 
to  50%  of  the  sum  of  designation  fees  for  the 
national  and  regional  designations  being 
confirmed  (§  1.432(c)). 

*  *  *  *  *  '*’ 

6.  Section  1.446  is  amended  by 
revising  paragraph  (d)  and  adding 
paragraph  (e)  to  read  as  follows: 

§  1.446  Refund  of  httsmational  application 
fiiing  and  processing  fees. 
***** 

(d)  The  international  and  search  fees 
will  be  refunded  if  no  international 
filing  date  is  accorded  or  if  the 
application  is  withdrawn  before 
transmittal  of  the  record  copy  to  the 
International  Bureau  (PCT  Rules  15.6 
and  16.2).  The  search  fee  will  be 
refunded  if  the  application  is 
withdrawn  before  transmittal  of  the 
search  copy  to  the  International 
Searching  Authonty.  The  transmittal  fee 
will  not  ^  refunded. 

(e)  The  handling  fee  (§  1.482(b))  will 
be  refunded  (PCT  Rule  57.6)  only  if. 

(1)  The  Demand  is  withdrawn  oefore 
the  Demand  has  been  sent  by  the 
International  Preliminary  E^ramining 
Authority  to  the  International  Bureau,  or 

(2)  The  Demand  is  considered  not  to 
have  been  submitted  (PCT  Rule  54.4(a)). 

7.  Section  1.451  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§1.451  The  priority  ciaim  and  priority 
document  in  an  intemationai  appiication. 

(a)  The  claim  for  priority  must  be 
made  on  the  Request  (PCT  Rule  4.10)  in 
a  manner  complying  with  sections  110 
and  115  of  the  Administrative 
Instructions. 

***** 


8.  Section  1.455  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§1.455  Representation  in  intematiotMil 
appHcstions. 

(a)  Applicants  of  international 
applications  may  be  represented  by 
attorneys  or  agents  registered  to  practice 
before  thaPatent  and  Trademark  Office 
or  by  an  applicant  appointed  as  a 
common  representative  (PCT  Art.  49, 
Rules  4.8  and  90  and  §  10.10).  If 
applicants  have  not  appointed  an 
attorney  or  agent  or  one  of  the 
applicants  to  represent  them,  and  there 
is  more  than  one  applicant,  the 
applicant  first  nam^  in  the  request  and 
who  is  entitled  to  file  in  the  U.S. 
Receiving  Office  shall  be  considered  to 
be  the  common  representative  of  all  the 
applicants.  An  attorney  or  agent  having 
the  right  to  practice  before  a  national 
office  with  which  an  intemationai 
application  is  filed  and  for  which  the 
United  States  is  an  Intemationai 
Searching  Authority  or  International 
Preliminary  Examining  Authority  may 
be  appointed  to  represent  the  applicants 
in  the  intemationai  application  before 
that  authority.  An  attorney  or  agent  may 
appoint  an  associate  attorney  or  agent 
who  shall  also  then  be  of  record  (PCT 
Rule  90.1(d)).  The  appointment  of  an 
attorney  or  agent,  or  of  a  common 
representative,  revokes  any  earlier  - 
appointment  imless  otherwise  indicated 
(PCT  Rule  90.6  (b)  and  (c)). 
***** 

9.  Section  1.475  is  revised  to  read  as 
follows: 

§  1.475  Unity  of  Invention  before  the 
Intemationai  Searching  Authority,  the 
Intamational  Preiiminafy  Examining 
Authority  and  during  the  national  stage. 

(a)  An  intemationai  and  a  national 
stage  application  shall  relate  to  one 
invention  only  or  to  a  group  of 
inventions  so  linked  as  to  form  a  single 
general  inventive  concept  ("requirement 
of  imity  of  invention”).  Where  a  group 
of  inventions  is  claimed  in  an 
application,  the  requirement  of  unity  of 
invention  shall  be  fulfilled  only  when 
there  is  a  technical  relationship  among 
those  inventions  involving  one  or  more 
of  the  same  or  corresponding  special 
technical  features.  The  expression 
"special  technical  features”  shall  mean 
those  technical  features  that  define  a 
contributicm  which  each  of  the  claimed 
inventions,  considered  as  a  whole, 
makes  over  the  prior  art. 

(b)  An  intemationai  or  a  national 
stage  application  containing  claims  to 
difierent  categories  of  invention  will  be 
considered  to  have  unity  of  invention  if 
the  claims  are  drawn  only  to  one  of  the 
following  combinations  of  categories: 
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(1)  A  product  and  a  process  specially 
adapted  for  the  manufecture  of  said 
product;  or 

(2)  A  product  and  a  process  of  use  of 
said  product;  or 

(3)  A  product,  a  process  specially 
adapted  for  the  manufacture  of  the  said 
product,  and  a  use  of  the  said  product; 
or 

(4)  A  process  and  an  apparatus  or 
means  specifically  designed  for  carrying 
out  the  said  process;  or 

(5)  A  product,  a  process  specially 
adapted  for  the  manufacture  of  the  said 
product,  and  an  apparatus  or  means 
specifically  designed  for  carrying  out 
the  said  process. 

(c)  If  an  application  contains  claims  to 
more  or  less  than  one  of  the 
combinations  of  categories  of  invention 
set  forth  in  paragraph  (b)  of  this  section, 
unity  of  invention  might  not  be  present. 

(d)  If  multiple  products,  processes  of 
manufacture  or  uses  are  claimed,  the 
first  invention  of  the  category  first 
mentioned  in  the  claims  of  the 
application  and  the  first  recited 
invention  of  each  of  the  other  categories 
related  thereto  will  be  considered  as  the 
main  invention  in  the  claims,  see  PCT 
Article  17(3)(a)  and  §  1.476(c). 

(e)  The  determination  whether  a 
group  of  inventions  is  so  linked  as  to 
form  a  single  general  inventive  concept 
shall  be  made  without  regard  to  whether 
the  inventions  are  claimed  in  separate 
claims  or  as  alternatives  within  a  single 
claim. 

10.  Section  1.476  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1.476  Determination  of  unity  of  invention 
before  the  international  Searching 
Authority. 

(a)  Before  establishing  the 
international  search  report,  the 
International  Searching  Authority  will 
determine  whether  the  international 
application  complies  with  the 
requirement  of  unity  of  invention  as  set 
forth  in  §  1.475. 

***** 

11.  Section  1.480  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S 1 .480  Demand  for  intemationai 
preiimirtary  examination. 
***** 

(b)  The  Demand  shall  be  made  on  a 
standardized  form.  Copies  of  printed 
Demand  forms  are  available  from  the 
Patent  and  Trademark  Office.  Letters 
requesting  printed  Demand  forms 
should  be  marked  "Box  PCT”. 
***** 

12.  Section  1.482  is  amended  Iw 
revising  paragraphs  (a)(2}(i)  and  (b)  to 
read  as  follows: 


(a)  *  *  * 

(2)  An  additional  preliminary 
examination  fee  when  required,  per 
additional  invention: 

(i)  Where  the  International 
Searching  Authority  for  the 
interoahonal  application  was  the 
United  States  Patent  and 

Trademark  Office . $140.00 

***** 

(b)  The  handling  fee  is  due  on  filing 
the  Demand. 

13.  Section  1.484  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


***** 

(b)  International  preliminary 
examination  will  begin  promptly  upon 
receipt  of  a  Demand  which  requests 
examination  based  on  the  application  as 
filed,  or  as  amended  by  an  amendment 
which  has  been  received  by  the  United 
States  International  Preliminary 
Examining  Authority.  Where  a  Demand 
requests  examination  based  on  a  PCT 
Article  19  amendment  which  has  not 
been  received,  examination  may  begin 
at  20  months  without  receipt  of  a  PCT 
Article  19  amendment.  Where  a 
Demand  requests  examination  based  on 
a  PCT  Article  34  amendment  which  has 
not  been  received,  applicant  will  be 
notified  and  given  a  time  period  within 
which  to  submit  the  amendment. 
Examination  will  begin  after  the  earliest 
of: 

(1)  Receipt  of  the  amendment; 

(2)  Receipt  of  applicant’s  statement 
that  no  amendment  will  be  made;  or 

(3)  Expiration  of  the  time  period  set 
in  the  notification. 

No  intemationai  preliminary 
examination  report  will  be  established 
prior  to  issuance  of  an  intemationai 
search  report. 

***** 

14.  Section  1.485  is  revised  to  read  as 
follows: 

S  1.485  Amendments  by  applicant  during 
Interoetional  preliminary  examination. 

(a)  The  applicant  may  make 
amendments  at  the  time  of  filing  of  the 
Demand  and  within  the  time  limit  set  by 
the  Intemationai  Preliminary  Examining 
Authority  for  response  to  any 
notification  under  §  1.484(b)  or  to  any 
written  opinion.  Any  such  amendments 
must: 

(1)  Be  made  by  submitting  a 
replacement  sheet  for  every  sheet  of  the 
application  which  differs  from  the  sheet 
it  replaces  unless  an  entire  sheet  is 
cancelled,  and 


(2)  Include  a  description  of  how  the 
replacement  sheet  dimrs  from  the 
replaced  sheet. 

(b)  If  an  amendment  cancels  an  entire 
sheet  of  the  intemationai  application, 
that  amendment  shall  be  commimicated 
in  a  letter. 

f  1.487  [Removed] 

15.  Section  1.487  is  removed. 

16.  Section  1.488  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

f  1.488  Determination  of  unity  of  invention 
before  the  intemationai  Preliminary 
Examining  Authority. 

(a)  Before  establishing  any  written 
opinion  or  the  intemationai  preliminary 
examination  report,  the  Intemationai 
Preliminary  Examining  Authority  will 
determine  whether  the  intemationai 
application  complies  with  the 
requirement  of  vmity  of  invention  as  set 
forth  in  §  1.475. 

***** 

17.  Section  1.492  is  amended  by 
revising  the  introductory  clause  and 
paragraph  (e)  to  read  as  follows: 

f  1.492  National  stage  fees. 

The  following  fees  and  chaises  are 
established  for  intemationai 
applications  entering  the  national  stage 
under  35  U.S.C.  371: 
***** 

(e)  Surcharge  for  filing  the  oath  or 
declaration  later  than  20  months  from 
the  priority  date  pursuant  to  §  1.494(c) 
or  later  than  30  months  from  the  priority 
date  pursuant  to  §  1.49'5(c): 


By  a  small  entity  (§  1.9(f))..»... . $65.00 

By  other  than  a  small  entity... . $130.00 

***** 


18.  Section  1.494  is  amended  by 
removing  paragraph  (h)  and  by  revising 
paragraphs  (a),  (b),  (c),  (d)  and  (g)  to 
read  as  follows: 

1 1.494  Entering  the  national  stage  in  the 
United  States  of  America  as  a  Designated 
Office. 

(a)  Where  the  United  States  of 
America  has  not  been  elected  by  the 
expiration  of  19  months  from  the 
priority  date  (see  §  1.495),  the  applicant 
must  fulfill  the  requirements  of  PCT 
Article  22  and  35  U.S.C.  371  within  the 
time  periods  set  forth  in  paragraphs  (b) 
and  (c)  of  this  section  in  order  to 
prevent  the  abandonment  of  the 
intemationai  application  as  to  the 
United  States  of  America.  Intemationai 
applications  for  which  those 
requirements  are  timely  fulfilled  will 
enter  the  national  stage  and  obtain  an 
examination  as  to  the  patentability  of 
the  invention  in  the  United  States  of 
America. 

(b)  To  avoid  abandonment  of  the 
application,  the  applicant  shall  furnish 


f  1.484  Conduct  of  international 
preliminary  examination. 
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to  the  United  States  Patent  and 
Trademari;  Office  not  later  than  the 
expiration  of  20  months  horn  the 
priority  date: 

(1)  A  copy  of  the  international 
application,  unless  it  has  been 
previously  communicated  by  the 
International  Bureau  or  vmless  it  was 
originally  filed  in  the  United  States 
Patent  and  Trademark  Office;  and 

(2)  The  basic  national  fee  (see 

§  1.492(a)).  The  20-month  time  limit 
may  not  be  extended. 

(c)  If  applicant  complies  with 
paragraph  (b)  of  this  section  before 
expiration  of  20  months  horn  the 
priority  date  but  omits: 

(1)  a  translation  of  the  international 
application,  as  filed,  into  the  English 
language,  if  it  was  originally  filed  in 
another  language  (35  U.S.C.  371(c)(2)) 
and/or 

(2)  the  oath  or  declaration  of  the 
inventor  (35  U.S.C.  371(c)(4);  see 

i  §  1.497),  applicant  will  be  so  notified 
I  and  given  a  period  of  time  within  which 
>  to  file  the  translation  and/or  oath  or 
declaration  in  order  to  prevent 
I  abandonment  of  the  application.  The 
payment  of  the  processing  fee  set  forth 
in  §  1.492(f)  is  required  for  acceptance 
of  an  English  translation  later  than  the 
expiration  of  20  months  after  the 
priority  date.  The  payment  of  the 
surcharge  set  forth  in  §  1.492(e)  is 
required  for  acceptance  of  the  oath  or 
declaration  of  the  inventor  later  than  the 
expiration  of  20  months  after  the 
priority  date.  A  copy  of  the  notification 
mailed  to  applicant  should  accompany 
any  response  thereto  submitted  to  the 
Office. 

(d)  A  copy  of  any  amendments  to  the 
claims  made  under  PCT  Article  19,  and 
a  translation  of  those  amendments  into 

'  English,  if  they  were  made  in  another 
■  language,  must  be  furnished  not  later 
'  than  the  expiration  of  20  months  fi-om 
^  the  priority  date.  Amendments  under 
-  PCT  Article  19  which  are  not  received 
;  by  the  expiration  of  20  months  fit)m  the 
priority  date  will  be  considered  to  be 
•  cancelled.  The  20-month  time  limit  may 
not  be  extended. 

***** 

(g)  An  international  application 
becomes  abandoned  as  to  the  United 
States  20  months  fix>m  the  priority  date 
if  the  requirements  of  paragraph  (b)  of 
.  this  section  have  not  been  complied 
!  with  within  20  months  from  the  priority 
date  where  the  United  States  has  been 
designated  but  not  elected  by  the 
;  expiration  of  19  months  from  the 
,  priority  date.  If  the  requirements  of 
paragraph  (b)  of  this  section  are 
complied  with  within  20  months  firom 
I  the  priority  date  but  any  required 


translation  of  the  international 
application  as  filed  and/or  the  oath  or 
declaration  are  not  timely  filed,  an 
international  application  will  become 
abandoned  as  to  the  United  States  upon 
expiration  of  the  time  period  set 
pursuant  to  paragraph  (c)  of  this  section. 

19.  Section  1.495  is  amended  by 
removing  paragraph  (i)  and  by  revising 
paragraphs  (a),  (b),  (c),  (d),  (e)  and  (h)  to 
read  as  follows: 

f  1.495  Entering  the  national  stage  in  the 
United  States  of  America  as  an  Elected 
Office. 

(a)  Where  the  United  States  of 
America  has  been  elected  by  the 
expiration  of  19  months  fiom  the 
priority  date,  the  applicant  must  fulfill 
the  requirements  of  35  U.S.C.  371 
within  the  time  periods  set  forth  in 
paragraphs  (b)  and  (c)  of  this  section  in 
order  to  prevent  the  abandonment  of  the 
international  application  as  to  the 
United  States  of  America.  International 
applications  for  which  those 
requirements  are  timely  fulfilled  will 
enter  the  national  stage  and  obtain  an 
examination  as  to  the  patentability  of 
the  invention  in  the  United  States  of 
America. 

(b)  To  avoid  abandonment  of  the 
application  the  applicant  shall  furnish 
to  the  United  States  Patent  and 
Trademark:  Office  not  later  than  the 
expiration  of  30  months  from  the 
priority  date: 

(1)  A  copy  of  the  international 
application,  unless  it  has  been 
previously  communicated  by  the 
International  Bureau  or  unless  it  was 
originally  filed  in  the  United  States 
Patent  and  Trademark  Office;  and 

(2)  The  basic  national  fee  (see 

§  1.492(a)).  The  30-month  time  limit 
may  not  be  extended. 

(c)  If  applicant  complies  with 
paragraph  (b)  of  this  section  before 
expiration  of  30  months  fiom  the 
priority  date  but  omits: 

(1)  A  translation  of  the  international 
application,  as  filed,  into  the  English 
language,  if  it  was  originally  filed  in 
another  language  (35  U.S.C.  371(c)(2)) 
and/or 

(2)  The  oath  or  declaration  of  the 
inventor  (35  U.S.C.  371(c)(4):  see 

§  1.497),  applicant  will  be  so  notified 
and  given  a  period  of  time  within  which 
to  file  the  translation  and/or  oath  or 
declaration  in  order  to  prevent 
abandonment  of  the  application.  The 
payment  of  the  processing  fee  set  forth 
in  §  1.492(f)  is  required  for  acceptance 
of  an  English  translation  later  than  the 
expiration  of  30  months  after  the 
priority  date.  The  payment  of  the 
surcharge  set  forth  in  §  1.492(e)  is 
required  for  acceptance  of  the  oath  or 


declaration  of  the  inventor  later  than  the 
expiration  of  30  months  after  the 
priority  date.  A  copy  of  the  notification 
mailed  to  applicant  should  accompany 
any  response  thereto  submitted  to  the 
Office. 

(d)  A  copy  of  any  amendments  to  the 
claims  made  under  PCT  Article  19,  and 
a  translation  of  those  amendments  into 
English,  if  they  were  made  in  another 
language,  must  be  furnished  not  later 
than  the  expiration  of  30  months  from 
the  priority  date.  Amendments  under 
PCT  Article  19  which  are  not  received 
by  the  expiration  of  30  months  from  the 
priority  date  will  be  considered  to  be 
cancelled.  The  30-month  time  limit  may 
not  be  extended. 

(e)  A  translation  into  English  of  any 
annexes  to  the  international  preliminary 
examination  report,  if  the  annexes  were 
made  in  another  language,  must  be 
furnished  not  later  than  the  expiration 
of  30  months  from  the  priority  date. 
Translations  of  the  annexes  which  are 
not  received  by  the  expiration  of  30 
months  from  the  priority  date  may  be 
submitted  within  any  period  set 
pursuant  to  paragraph  (c)  of  this  section 
accompanied  by  the  processing  fee  set 
forth  in  §  1.492(f).  Annexes  for  which 
translations  are  not  timely  received  will 
be  considered  cancelled.  The  30-month 
time  limit  may  not  be  extended. 
***** 

(h)  An  international  application 
becomes  abandoned  as  to  the  United 
States  30  months  from  the  priority  date 
if  the  requirements  of  paragraph  (b)  of 
this  section  have  not  been  complied 
with  within  30  months  from  the  priority 
date  and  the  United  States  has  been 
elected  by  the  expiration  of  19  months 
fi-om  the  priority  date.  If  the 
requirements  of  paragraph  (b)  of  this 
section  are  complied  with  within  30 
months  from  the  priority  date  but  any 
required  translation  of  the  international 
application  as  filed  and/or  the  oath  or 
declaiation  are  not  timely  filed,  an 
international  application  will  become 
abandoned  as  to  the  United  States  upon 
expiration  of  the  time  period  set 
pursuant  to  paragraph  (c)  of  this  section. 

20.  Section  1.499  is  revised  to  read  as 
follows: 

§  1 .499  Unity  of  invention  during  the 
national  stage. 

If  the  examiner  find  that  a  national 
stage  application  lacks  unity  of 
invention  under  §  1.475,  the  examiner 
may  in  an  Office  action  require  the 
applicant  in  the  response  to  that  action 
to  elect  the  invention  to  which  the 
claims  shall  be  restricted.  Such 
requirement  may  be  made  before  any 
action  on  the  merits  but  may  be  made 
at  any  time  before  the  final  action  at  the 
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discretion  of  the  examiner.  Review  of 
any  such  requirement  is  provided  under 
§§1.143  and  1.144. 

21.  Section  1.821  is  amended  by 
revising  paragraph  (h)  to  read  as 
follows: 

f  1.821  Nucleotide  andfor  amino  acM 
sequence  cKscioaures  in  palant 
applications. 

***** 

(h)  If  any  of  the  requirements  of 
paragraphs  (b)  throu^  (f)  of  this  section 
are  not  satisfied  at  the  time  of  filing,  in 
the  United  States  Receiving  Office,  an 
international  application  under  the 
Patent  Cooperation  Treaty  (PCT). 
applicant  has  one  month  from  the  date 
of  a  notice  which  will  be  sent  requiring 
compliance  with  the  requirements,  or 
such  other  time  as  may  be  set  by  the 
Commissioner,  in  which  to  comply.  Any 
submission  in  response  to  a  requirement 
under  this  paragraph  must  be 
accompanied  by  a  statement  that  the 
submission  does  not  include  new  matter 
or  go  beyond  the  disclosure  in  the 
international  application  as  filed.  Such 
a  statement  must  be  a  verified  statement 
if  made  by  a  person  not  registered  to 
practice  l^fore  the  Office.  If  applicant 
fails  to  timely  provide  the  required 
computer  readable  form,  the  United 
States  International  Searching  Authority 
shall  search  only  to  the  extent  that  a 
meaningful  seai^  can  be  performed. 
***** 

PART  10— [AMENDED] 

22.  The  authority  citation  for  37  CFR 
part  10  will  continue  to  read  as  follows: 

Authority:  5  U.S.C.  500;  15  U.S.C  1123;  35 
U.S.C  6, 31,  32, 41. 

23.  Section  10.9  is  amended  by 
adding  new  paragraph  (c)  to  read  as 
follows: 

f  10.9  Limited  recognition  In  patent  caaee. 
***** 

(c)  An  individual  not  registered  under 
§  10.6  may.  if  appointed  by  applicant  to 
do  so,  prosecute  an  international 
application  only  before  the  U.S. 
International  Searching  Authority  and 
the  U.S.  International  Preliminary 
Examining  Authority,  provided:  the 
individual  has  the  right  to  practice 
before  the  national  office  with  which 
the  international  application  is  filed 
(PCT  Art.  49.  Rule  90  and  §  1.455). 

Dated:  January  7, 1993. 

Douglas  B.  Comer, 

Acting  Assistant  Secretaiy  and  Acting 
Commissioner  of  Patents  and  Trademarks. 
(FR  Doc  93-823  Piled  1-13-93;  8.'45  am] 
aaOMO  COOK 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 

[FRL-4552-4] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Wyoming; 
Rsdssignation  of  Particulats  Matter 
Attainment  Areas 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  In  this  action  EPA  is 
approving  a  February  11, 1992  request 
firom  the  Governor  of  Wyoming  to 
redesignate  the  Powder  River  Basin  in 
portions  of  Campbell  and  Converse 
Counties  as  a  separate  particulate  matter 
attainment  area  under  Section  107  of  the 
Clean  Air  Act.  as  amended  (CAA).  In 
addition,  EPA  is  redesignating  two 
additional  particulate  matter  attainment 
areas  within  the  Powder  River  Basin 
which  represent  the  baseline  areas  of 
two  major  sources  that  had  submitted 
complete  prevention  of  significant  (PSD) 
applications  after  the  major  source 
baseline  date.  EPA  is  approving  the 
State’s  redesignation  request  b^use 
the  State  has  adequately  followed  the 
applicable  federal  requirements  and 
policy.  Approval  of  the  section  107 
redesignation  eliminates  the  minor 
source  baseline  date  for  particulate 
matter  which  previously  applied  in  the 
Powder  River  Basin  attainment  area. 
According  to  the  State  regulations,  the 
minor  source  baseline  date  will  not  be 
triggered  until  the  submittal  of  the  first 
complete  PSD  permit  application  for  a 
major  stationary  source  or  major 
modification  locating  in  or  significantly 
impacting  the  Powder  River  ^in 
particulate  matter  attainment  area,  or 
January  1, 1996,  whichever  occurs  first. 
Thus,  only  after  the  new  minor  source 
baseline  date  is  established  Mrill  changes 
in  emissions  at  minor  sources  afreet  the 
increment. 

EFFECTIVE  DATE:  This  action  will  become 
effective  on  March  15. 1993  unless 
notice  is  received  by  February  16, 1993 
that  someone  wishes  to  submit  adverse 
or  critical  comments.  If  the  efrective 
date  is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Copies  of  the  revisions  are 
available  for  public  inspection  between 
8  a.m.  and  4  p.m.  Monday  through 
Friday  at  the  following  offices: 
Environmental  Protection  Agency, 
Region  VIII,  Air  Programs  Branch,  999 
18ffi  Street,  suite  500,  Denver,  CO 
80202-2466. 

Air  Quality  Division,  Department  of 
Environmental  Quality,  122  West  2Sth 


Street,  Herschler  Building,  Cheyenne. 
Wyoming  82002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vicki  Stamper,  Environmental 
Protection  Agency,  Region  Vin,  Air 
Programs  Branch,  suite  500,  Denver,  CO 
80202-2466,  (303)  293-1765. 


I.  Background  of  Redeeignalion  Request 

The  State’s  regulations  had  previously 
established  August  7, 1977  as  the 
baseline  date  for  total  suspended 
particulate  (TSP).  and  the  entire  State 
was  defined  as  the  baseline  area.  This 
meant  that  all  major,  as  well  as  minor, 
sources  constructed  anywhere  in  the 
State  after  August  7, 1977  would 
consiune  the  available  TSP  increment. 

The  establishment  of  a  statewide 
baseline  date  and  baseline  area  was 
more  stringent  than  required  by  the 
federal  PSD  regulations.  Under  the 
federal  regulations,  the  minor  source 
baseline  date  for  TSP  is  defined  as  the 
earliest  date  after  August  7, 1977  on 
which  the  first  complete  PSD 
application  was  submitted  by  a  major 
stationary  source  or  a  major 
modification  (see  40  CFR 
52.21(a)(14)(iii)).  In  addition,  the  federal  | 
definition  for  "baseline  area’’  provides  | 
states  with  the  option  of  establishing 
numerous  baseline  areas  under  Section 
107(d)  of  the  CAA.  as  long  as  the  ; 

baseline  areas  did  not  intersect  or  were 
not  smaller  than  the  area  of  1  pg/m  ^  : 

ambient  impact  of  any  majcxr  stationary  • 
source  or  major  modification  which 
established  the  minor  soxirce  baseline 
date  or  which  was  subject  to  PSD 
permitting  requirements  (see  40  CFR 
52.21(a)(15)). 

On  September  5, 1990,  the  State 
adopted  revisions  to  its  regulations, 
providing  definitions  for  "minor  source 
baseline  date’’  and  "baseline  area” 
consistent  with  the  federal  definitions 
and,  thus,  allowing  for  the 
establishment  of  the  Powder  River  Basin 
as  a  separate  baseline  area  with  a  new 
minor  soiuce  baseline  date.  The 
regulatory  revisions  were  submitted  for 
approval  in  the  State  Implementation 
Plan  (SIP)  on  November  20, 1990. 

Because  ffie  revisions  were  consistent 
with  federal  requirements,  EPA 
promulgated  approval  of  the  revisions 
on  May  24, 1991  (56  FR  23811).  i 

Subsequent  to  EPA’s  approval  of  the  * 
regulatory  revisions,  on  February  11. 
1992,  the  State  requested  formal  v 

redesignation  of  the  Powder  River  Basin 
as  a  separate  Section  107  particulate 
matter  attainment  area,  measured  in 
terms  of  TSP. 


SUPPLEMENTARY  INFORMATION: 


•1 
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II.  Technical  Adequacy  Review  of 
Request 

EPA  has  specific  policy  governing  the 
redesignation  of  baseline  areas,  as 
discussed  in  the  August  7, 1980  Federal 
Register  in  which  the  current  federal 
PSD  regulations  were  adopted  (see  45 
FR  52676).  That  notice  provides  for 
redefining  baseline  areas  through  area 
redesignations  pursuant  to  Section  107 
of  the  CAA,  “as  long  as  no  PSD  source 
has  located  in.  or  significantly  impacted 
on  a  clean  area  being  considered  for 
redesignation,  the  area  can  be 
redesignated  as  a  new  attainment  or 
unclassifiable  area,  even  if  the  area 
[was]  previously  part  of  a  larger  clean 
area  in  which  the  baseline  date  had 
been  set”  (see  45  FR  52716).  Under  this 
redesignation  policy,  an  ambient  air 
quality  impact  greater  than  or  equal  to 
1  pg/m^  is  considered  to  be  a  significant 
impact  (see  45  FR  52716).  EPA’s  policy 
was  reaffirmed  in  EPA’s  October,  1990 
draft  New  Source  Review  Workshop 
Manual  (see  page  C.9). 

The  State’s  February  11, 1992 
submittal  consisted  of  the  following:  (1) 
A  description  of  the  boundary  of  the 
proposed  revisions  to  the  Section  107 
particulate  matter  attainment  area*,  (2)  a 
description  of  the  PSD  permitting 
history  of  the  area,  which  indicated  that 
two  major  sources  in  the  Powder  River 
Basin,  Pacific  Power  and  Light  and 
Hampshire  Energy,  had  submitted 
complete  PSD  permit  applications  after 
the  major  source  baseline  date;  (3)  a 
description  of  the  boundaries  of  the  1 
pg/m^  significant  impact  areas  for  the 
two  major  sources  in  the  Powder  River 
Basin;  (4)  maps  of  the  1  pg/m^ 
significant  impact  area  of  the  two  major 
sovirces;  and  (5)  supporting  modeling 
results  which  were  used  to  define  the  1 
pg/m^  significant  impact  areas  of  the 
major  sources.  Basically,  the  area  which 
the  State  was  requesting  redesignation 
was  defined  as  the  area  encompassing 
the  Powder  River  Basin  excluding  the 
significant  impact  areas  of  the  two  major 
so\irces  which  had  submitted  complete 
PSD  permit  applications. 

EPA’s  review  of  the  modeled  1  pg/m^ 
impact  areas  for  the  two  major  sources 
identified  deficiencies  in  the  type  of 
model  used  to  estimate  the  impact  areas. 
EPA’s  concerns  were  that  the  State  may 
have  imderestimated  the  impact  areas  of 
the  two  major  sources  because  they  did 
not  take  into  accoimt  the  effects  of 
complex  terrain,  as  required  by  EPA’s 
Guideline  on  Air  Quality  Models.  These 
deficiencies  were  discussed  with  the 
State  in  a  May  14, 1992  meeting,  and  it 
was  agreed  that  EPA  would  run  the 
required  models  using  the  State’s  data 


for  the  major  sources  and  meteorological 
conditions. 

EPA  subsequently  completed  the 
modeling  analysis  for  the  two  major 
sources  in  the  Powder  River  Basin 
following  the  procediires  outlined  in  the 
Guideline  on  Air  Quality  Models.  In 
accordance  with  the  intermediate 
terrain  policy,  the  highest  predicted 
ambient  concentration  from  the 
modeling  results  was  used  in 
determining  the  extent  of  the  1  pg/m^ 
impact  area  in  elevated  terrain  areas. 

The  modeling  resulted  in  an  increased 
impact  area  for  the  Hampshire  Energy 
site.  Specifically,  the  impact  area  of  the  ^ 
Hampshire  Energy  site  was  extended 
approximately  one-half  mile  both  to  the 
east  and  south  of  the  original  modeled 
boundary.  The  modeled  impact  area  of 
Pacific  Power  and  Light  remained 
unchanged.  In  a  July  24, 1992  letter  to 
the  State,  EPA  provided  the  results  of  its 
modeling  analyses  and  the  revised 
boundaries  of  the  1  pg/m^  impact  area 
for  the  Hampshire  Energy  site. 

The  State  responded  to  EPA’s 
modeling  results  in  a  September  18, 

1992  letter,  in  which  a  revised  boundary 
description  for  the  1  ug/m^  significant 
impact  area  of  the  Hampshire  Energy 
site  consistent  with  EPA’s  modeled 
results  was  submitted.  In  that  letter,  the 
State  requested  that  the  described 
changes  be  made  part  of  the  Powder 
River  Basin  redesignation  request 
submitted  to  EPA  on  February  11, 1992, 
and  the  EPA  proceed  with  approval  of 
the  request. 

The  State  has  followed  the  terms  of 
EPA’s  redesignation  policy  in  its 
February  11, 1992  and  September  18, 
1992  requests  to  establish  the  Powder 
River  Basin  as  a  separate  Section  107 
particulate  matter  attainment  area. 
Authority  for  the  State’s  action  is 
provided  for  in  Section  107(d)(3)(D)  of 
the  CAA,  which  states;  “the  Governor  of 
any  State  may.  on  the  Governor’s  own 
motion,  submit  to  the  Administrator  a 
revised  designation  of  any  area  or 
portion  thereof  within  the  State  [and 
EPA)  shall  approve  such  redesignation.” 
Therefore,  EPA  is  approving  the  State’s 
request  to  redesignate  the  Powder  River 
Basin  as  a  Section  107  particulate  matter 
attainment  area.  In  addition,  EPA  is 
redesignating  the  areas  which  represent 
the  baseline  areas  for  Hampshire  Energy 
and  Pacific  Power  and  Light  as  separate 
particulate  matter  attainment  areas. 

This  approval  eliminates  the  minor 
source  baseline  date  for  particulate 
matter  that  was  previously  established 
in  the  Powder  River  Basin  attainment 
area.  According  to  the  revised  State 
regulations,  the  minor  source  baseline 
date  for  the  Powder  River  Basin 
attainment  area  will  not  be  triggered 


imtil  the  submittal  of  the  first  complete 
PSD  permit  application  for  a  major 
stationary  source  or  major  modification 
locating  in  or  significantly  impacting 
the  Powder  River  Basin  particulate 
matter  attainment  area,  or  January  1, 

1996,  whichever  occurs  first.  Thus, 
minor  source  emissions  that  exist  on  the 
Powder  River  Basin  attainment  area 
until  the  time  that  the  minor  source 
baseline  date  is  tri^ered  will  become 
part  of  back^ounoemissions  for  the 
area.  Once  me  minor  source  baseline 
date  is  triggered,  all  new  growth  fiom 
minor  sources  will  begin  consuming 
increment.  The  minor  source  baseline 
dates  for  the  Hampshire  Energy  and 
Pacific  and  Light  particulate  matter 
attainment  area  are  the  dates  that  their 
respective  PSD  applications  were 
deemed  complete. 

Final  Action:  EPA  is  approving  the 
State  of  Wyoming’s  request  to 
redesignate  the  Powder  River  Basin  as  a 
Section  107  particulate  matter 
attainment  area.  The  Powder  River 
Basin  particulate  matter  attainment  area 
is  defined  as  follows:  That  area  bounded 
by  Township  40  through  52  North,  and 
Ranges  69  through  73  West,  inclusive  of 
the  Sixth  Principal  Meridian,  Campbell 
and  Converse  Counties,  excluding  the 
Pacific  Power  and  Light  particulate 
matter  attainment  area  and  the 
Hampshire  Energy  particulate  matter 
attainment  area.  The  Pacific  Power  and 
Light  particulate  matter  attainment  area 
is  defined  as  follows:  NWV4  of  Section 

27,  T50N,  R71W,  Campbell  County, 
Wyoming.  The  Hampshire  Energy 
particulate  matter  attainment  area  is 
defined  as  follows:  Section  6  excluding 
the  SWV4;  EVz  Section  7;  Section  17 
excluding  the  SWV4;  Section  14 
excluding  the  SEV4;  Sections  2,  3,  4,  5, 

8,  9, 10. 11. 15, 16  of  T48N.  R70W  and 
S^tion  26  excluding  the  NEV4;  SWV4 
Section  23;  Sections  19,  20,  21,  22,  27, 

28,  29.  30.  31.  32.  33.  34.  35  of  T49N, 
R70W. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  5  U.S.C.  Section  605(b).  the 
Administrator  has  certified  that 
redesignations  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (See  46  FR 
8709). 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
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January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
from  the  requirements  of  Section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  EPA  has  submitted  a  request 
for  a  permanent  waiver  for  Table  2  and 
3  SIP  revisions.  OMB  has  agreed  to 
continue  the  temporary  waiver  until 
such  time  as  it  rules  on  EPA’s  request. 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
section  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  (60  days  from  the 


date  of  publication).  Filing  a  petition^for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  aKect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  must  be  filed,  and  shall  not 
postpone  the  efiectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (see  Section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  81 
Air  pollution  control.  National  paiics, 
Wilderness  areas. 

Wyoming— TSP 


Dated:  December  23, 1992. 

Jack  W.  McGraw, 

Acting  Regional  Administrator. 

40  CFR  Part  81  is  amended  as  follows: 

PART  81— {AMENDED] 

1.  The  authority  citation  for  Part  81  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

2.  Section  81.351  is  amended  by 
revising  the  Wyoming  TSP  table  to  read 
as  follows: 

S  81 .351  Wyoming. 


Designated  area 

Does  not  meet 
primary  stand¬ 
ards 

1 - 

Does  not  meet 
secondary 
standards 

Cannot  be 
ciassttled 

Better  than  na¬ 
tional  stand¬ 
ards 

X 

X 

CampbeU  County  (part) 

Converse  County  (part) 

That  area  tx>unded  by  Township  40  through  52  North,  and  Ranges  69  through  73  West,  In¬ 
clusive  of  the  Sixth  Principal  Meridian,  Campbell  and  Converse  Counties,  excluding  the 
areas  defined  as  the  Padfic  Power  and  Ught  attainment  area  and  the  Hampshire  Energy 
attairwTwm  area 

X 

Campbell  County  (^rt) 

That  area  bounded  by  NW'A  of  Section  27,  T50N,  R71W,  Campbell  County,  Wyoming 

X 

Campbel  Couiffy  (part) 

That  area  bounded  by  Section  6  excluding  that  SWV*:  Section  7;  Section  17  excluding 

the  SW'A;  Section  14  excluding  the  SE'A;  Sections  2,  3, 4,  5, 8,  8, 10, 11. 15, 16  of  T48N, 
R70W  and  Section  26  exducSng  the  NE'A;  SW'A  Section  23;  Sections  19,  20,  21,  22,  27, 
28.  29.  30.  31.  32,  33,  34.  35  of  T49N,  R70W 

Host  of  State . 

X 

•  «  *  *  • 

[FR  Doc.  93-934  Filed  1-13-93;  8:45  am] 
BIUJNQ  CODE  (SM-SIMi 


COMMISSION  OF  CIVIL  RIGHTS 
45  CFR  Part  708 

Regulations  for  Collection  by  Salary 
Offset  From  Indebted  Current  or 
Former  Employees 

AGENCY:  United  States  Commission  on 
Civil  Rights . 

ACnON:  Final  regulation. 

SUMMARY:  This  regulation  implements 
the  collection  procedures  of  the  Debt 
Collection  Act  of  1982,  Public  Law  97- 
365,  codified  in  5  U.S.C.  5514.  Without 
the  Debt  Collection  Act  of  1982,  the  U.S. 
government  would  be  imable  to 
administratively  deduct  from  an 
employee’s  current  salary  any  amoimt  to 
satisfy  a  debt  without  the  employee’s 
consent.  The  only  exception  to  this 
would  be  the  collection  of  taxes  (26 
U.S.C  6331).  This  regulation  permits 
the  Commission  to  set  off  an  employee’s 


current  salary  to  satisfy  a  debt  to 
another  agency  of  the  United  States  or 
to  the  Commission,  and  to  request 
another  agency  to  offset  a  debt  to  the 
Commission  from  the  salary  of  one  of 
their  current  employees.  Tffis  authority 
is  necessary  since  involuntary  wage 
garnishment  is  not  a  collection  tool 
available  to  the  Federal  government.  At 
the  same  time,  the  due  process  rights  of 
the  U.S.  employees  are  protected. 
EFFECTIVE  DATE:  This  regulation  shall 
become  effective  March  15, 1993. 
ADDRESSES:  Solicitor’s  Unit,  United 
States  Commission  on  Civil  Rights,  624 
6th  Street.  NW.,  Washington,  DC  20425. 

Copies  of  this  notice  are  available  on 
tape  for  those  with  impaired  visions  or 
other  physical  handicap.  They  may  be 
obtained  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Emma  Monroig,  Solicitor,  (202)  376- 
8351,  TDD  (202)  376-2683. 

Background:  Under  the  Debt 
Collection  Act  of  1982,  when  the  head 
of  a  Federal  agency  determines  that  an 
employee  of  an  agency  is  indebted  to 
the  United  States  or  is  notified  by  the 


head  of  another  Federal  agency  that  an 
agency  employee  is  indebted  to  the 
United  States,  the  employee’s  debt  may 
be  offset  against  his/her  salary.  Certain 
due  process  rights  must  be  afforded  to 
an  employee  l^fore  salary  offset 
deductions  begin. 

As  required  by  the  Debt  Collection 
Act  of  1982,  this  regulation'is  consistent 
with  salary  offset  relations  issued  by 
the  Office  of  Personnel  Management  on 
July  3, 1984, 49  FR  27472,  codified  in 
5  CTR  part  550  subpart  K. 

PAPERWORK  REDUCTION  ACT:  Under 
section  3518  of  the  Paperwork 
Reduction  Act  of  1980, 5  CFR  1320.3(c) 
the  information  collection  provisions 
contained  in  this  regulation  are  not 
subject  to  review  and  approval  by  the 
Office  of  Management  and  Budget. 

Executive  Order  12291 

This  rule  has  been  reviewed  and 
determined  not  to  be  a  "major  rule’*  as 
defined  by  Executive  Order  12291, 
dated  February  17, 1981  because  it  will 
not  result  in  (1)  An  annual  effect  on  the 
economy  of  more  than  $100  million  or 
more;  (2)  a  major  increase  in  costs  and 
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prices  for  consumers,  individuals, 
industries,  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innova^n,  or 
the  ability  of  United  States  based'-^ 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

This  rule  applies  only  to  individual 
Federal  employees.  It  \^1  have  no 
“significant  economic  impact  upon  a 
substantial  number  of  small  entities” 
within  the  meaning  of  section  3(a)  of  the 
Regulatory  Flexibility  Act,  Public  Law 
96-354,  5  U.S.C.  605(b).  Accordingly, 
no  regulatory  flexibility  analysis  is 
required. 

List  of  Subjects  in  45  CFR  Part  708 
Administrative  offset.  Administrative 
practice.  Claims,  Debt  collection. 
Government  employee.  Wages. 

For  the  reasons  set  out  in  the 
preamble,  part  708  of  title  45  of  the 
Code  of  Federal  Regulations  is  added  to 
read  as  follows: 

PART  708— COLLECmON  BY  SALARY 
OFFSET  FROM  INDEBTED  CURRENT 
AND  FORMER  EMPLOYEES 

Sec. 

708.1  Purpose  and  scope. 

708.2  Policy. 

708.3  Definitions. 

708.4  Applicability. 

708.5  Notice. 

708.6  Petitions  for  hearing. 

708.7  Hearing  procedures. 

708.8  Written  decision. 

708.9  Coordinating  offset  with  another 
Federal  agency. 

708.10  Procedures  for  salary  offset. 

708.11  Refunds. 

708.12  Statute  of  limitations. 

708.13  Non-waiver  of  rights  by  payments. 

708.14  Interest,  penalties,  and 
administrative  costs. 

Authority:  5  U.S.C.  5514;  sec.  8(1)  of  EO. 
11609;  redesignated  in  sec.  2-1  of  E.O. 

12107. 

§  708.1  Purpose  and  scope. 

(a)  These  regulations  provide  the 
procedure  piursuant  to  5  U.S.C.  5514 
and  5  CFR  part  550  subpart  K  for  the 
collection  by  administrative  offset  of  a 
Federal  employee’s  salary  without  his/ 
her  consent  to  satisfy  certain  debts  owed 
to  the  Federal  government  This 
pnrocedure  applies  to  all  Federal 
employees  who  owe  debts  to  the  U.S. 
Commission  on  Civil  Rights  (“the 
Commission”).  This  provision  does  not 
apply  when  the  employee  consents  to 
recovery  from  his/her  current  pay 
account. 


(b)  This  procedure  does  not  apply  to 
debts  or  claims  arising  under: 

(1)  The  Internal  Revenue  Coda  of 
1954,  as  amended  (26  U.S.C.  1  et  seq.); 

(2)  The  Social  S^urity  Act  (42  U.S.C. 
301  et  seq.); 

(3)  The  tariff  laws  of  the  United 
States:  or 

(4)  To  any  case  where  collection  of  a 
debt  by  salary  offset  is  explicitly 
provided  for  or  prohibited  by  another 
statute  (e.g.,  travel  advances  in  5  U.S.C. 
5705  and  employee  training  expenses  in 
5  U.S.C  4108). 

(c)  The  Commission  shall  except  fr^m 
salary  offset  provisions  any  adjustments 
to  pay  arising  out  of  an  employee’s 
election  of  coverage  or  a  change  in 
coverage  under  a  Federal  benefits 
programs  requiring  periodic  payroll 
deductions  ^m  pay.  if  the  amount  to 
be  recovered  was  accumulated  over  four 
pay  periods  or  less. 

(d)  These  procedures  do  not  preclude 
an  employee  or  former  employee  from 
requesting  a  waiver  of  a  salary 
overpayment  under  5  U.S.C.  5584, 10 
U.S.C.  2774,  or  32  U.S.C  716  or  in  any 
way  questioning  the  amoimt  or  validity 
of  ^e  debt  by  submitting  a  subsequent 
claim  to  the  General  Accotmting  Office 
(GAO)  in  accordance  with  procedures 
prescribed  by  the  GAO.  In  addition,  this 
procedure  does  not  preclude  an 
employee  firom  requesting  a  waiver 
pursuant  to  other  statutory  provisions 
applicable  to  the  particvd^  debt  being 
collected. 

f  708.2  Policy. 

It  is  the  policy  of  the  Commission  to 
apply  the  procedures(s)  in  these 
regulations  uniformly  and  consistently 
in  the  collection  of  internal  debts  firom 
its  current  and  former  employees. 

§708.3  Oefinitiona. 

For  the  purposes  of  these  regulations 
the  following  definitions  apply: 

(a)  Agency  means  (1)  an  Executive 
agency  as  defined  in  section  105  of  title 
5  United  States  Code,  including  the  U.S. 
Postal  Service  and  the  U.S.  Postal  Rate 
Commission; 

(2)  A  military  department  as  defined 
in  section  102  of  title  5.  United  States 
Code; 

(3)  An  agency  or  court  in  the  judicial 
branch,  including  a  court  as  defined  in 
section  610  of  title  28,  United  States 
Code,  the  District  Court  for  the  Northern 
Mariana  Islands,  and  the  Judicial  panel 
on  Multidistrict  Litigation; 

(4)  An  agency  of  the  l^islative 
branch,  including  the  U.S.  Senate  and 
the  U.S.  House  of  Representatives;  and 

(5)  Other  independent  establishments 
that  are  entities  of  the  Federal 
Government. 


(b)  Creditor  agency  means  the  agency 
to  which  the  debt  is  owed. 

(c)  Debt  means  an  amount  owed  to  the 
United  States  firom  sources  which 
include  loans  insured  or  guaranteed  by 
the  United  States,  and  amounts  due  the 
United  States  firom  fees,  leases,  rents, 
royalties,  services,  sales  of  real  or 
personal  property,  overpayments, 
penalties,  damages,  interest,  fines  and 
forfeitures  (except  those  arising  under 
the  Uniform  Code  of  Military  Justice), 
and  all  other  similar  sources. 

(d)  Assistant  Staff  Director  for 
Management  means  the  Assistant  Staff 
Director  for  Management  of  the  U.S. 
Commission  on  Civil  rights  or  his/her 
absence,  or  in  the  event  of  a  vacancy  in 
the  position  or  its  elimination,  the 
Personnel  Officor. 

(e)  Disposable  pay  means  that  part  of 
current  basic  pay,  special  pay,  incentive 
pay,  retired  pay,  retainer  pay,  or  in  the 
case  of  an  employee  not  entitled  to  basic 
pay,  othw  authorized  pay  remaining 
from  an  employee’s  F^eral  pay  after 
required  deductions  for  social  security. 
Federal,  state  or  local  income  tax,  health 
insurance  premiums,  retirement 
contributions,  life  insiirance  premiums. 
Federal  employment  taxes,  and  any 
other  deductions  that  are  required  to  be 
withheld  by  law. 

(f)  Employee  means  a  current 
employee  of  an  agency,  including  a 
current  member  of  the  Aimed  Forces  or 
a  Reserve  of  the  Armed  Forces 
(Reserves). 

(g)  Former  employee  means  an 
employee  who  is  no  longer  employed 
with  the  Commission  but  is  currently 
employed  with  another  Federal  agency. 

(n)  fees  means  the  Federal  Claims 
Collection  Standards  jointly  published 
by  the  Department  of  Justice  and  the 
General  Accounting  Office  at  4  CFR 
101.1  et  seq. 

(i)  Hearing  official  means  an 
in^vidual  responsible  for  conducting 
any  hearing  with  respect  to  the 
existence  or  amount  of  a  debt  claimed, 
and  who  renders  a  decision  on  the  basis 
of  such  hearing.  A  hearing  official  may 
not  be  under  the  supervision  or  control 
of  the  Assistant  Staff  Director  for 
Management  of  the  U.S.  Commission  on 
Civil  Rights. 

(j)  Paying  agency  means  the  agency 
employing  the  individual  who  owes  the 
debt  and  is  respcmsible  for  authorizing 
the  payment  olhis  or  her  current  pay. 

(k)  Pay  internal  will  ncHinally  be  the 
biweekly  pay  period  but  may  be  some 
regularly  recurring  period  of  time  in 
which  pay  is  received. 

(l)  Retainer  Pay  means  the  pay  above 
the  maximum  rate  of  an  employee’s 
grade  which  he/she  is  allowed  to  keep 
in  special  rituations  rather  than  having 
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the  employee’s  rate  of  basic  pay 
reduced. 

(m)  Salary  offset  means  an 
administrative  offset  to  collect  a  debt 
under  5  U.S.C  5514  by  deduction(s)  at 
one  or  more  officially  established  pay 
intervals  bom  the  current  pay  account 
of  an  employee  without  his  or  her 
consent. 

(n)  Waiver  means  the  cancellation, 
remission,  forgiveness,  or  non-recovery 
of  a  debt  allegedly  owed  by  an  employee 
to  an  agency  as  permitted  or  required  by 
5  U.S.C.  5584, 10  U.S.C.  2774,  or  32 
U.S.C.  716,  5  U.S.C.  8346(b)  or  any  other 
law. 

§708.4  Applicability. 

These  regulations  are  to  be  followed 
when: 

(a)  The  U.S.  Commission  on  Civil 
Rights  is  owed  a  debt  by  an  individual 
who  is  a  current  employee  of  the 
Commission:  or 

(b)  The  U.S.  Commission  on  Civil 
Rights  is  owed  a  debt  by  an  individual 
currently  employed  by  another  Federal 
agency:  or 

(c)  The  Commission  employs  an 
individual  who  owes  a  debt  to  another 
Federal  agency. 

§708.5  Notice. 

(a)  Deductions  shall  not  be  made 
unless  the  employee  who  owes  the  debt 
has  been  provided  with  written  notice 
signed  by  the  Assistant  Staff  Director  for 
Management  (ASDM)  or  in  his/her 
absence,  or  in  the  event  of  a  vacancy  in 
that  position  or  its  elimination  the 
Personnel  Officer  (or  the  U.S. 
Department  of  Agriculture,  National 
Finance  Center  acting  on  behalf  of  the 
Commission)  of  the  debt  at  least  30  days 
before  salary  offset  commences. 

(b)  The  written  notice  from  the 
ASDM,  acting  on  behalf  of  the 
Commission,  as  the  creditor  agency, 
shall  contain: 

(1)  A  statement  that  the  debt  is  owed 
and  an  explanation  of  its  origin,  nature, 
and  amount: 

(2)  The  agency’s  intention  to  collect 
the  debt  byxleducting  from  the 
employee’s  current  disposable  pay 
account: 

(3)  The  amount,  frequency,  proposed 
beginning  date,  and  duration  of  the 
intended  deduction(s): 

(4)  An  explanation  of  the 
requirements  concerning  the  current 
Interest  rate,  penalties,  and 
administrative  costs,  including  a 
statement  that  such  charges  will  be 
assessed  unless  excused  in  accordance 
with  the  Federal  Claims  Collections 
Standards  (4  CFR  101.1  et  seq.): 

(5)  The  employee’s  right  to  inspect, 
request,  or  receive  a  copy  of  the 
government  records  relating  to  the  debt: 


(6)  The  employee’s  right  to  enter  into 
a  written  repayment  schedule  for  the 
voluntary  repayment  of  the  debt  in  lieu 
of  offset: 

(7)  The  right  to  a  hearing  conducted 
by  cm  impartial  hearing  official  (either 
an  administrative  law  judge  or  an 
official  who  is  not  imder  the  control  of 
the  Commission): 

(8)  The  method  and  time  period  for 
petitioning  for  a  hearing: 

(9)  A  statement  that  the  timely  filing 
(i.e.,  within  15  calendar  days)  of  a 
petition  for  a  hearing  will  stay  the 
commencement  of  collection 
proceedings: 

(10)  A  statement  that  a  final  decision 
on  the  hearing  (if  one  is  requested)  will 
be  issued  at  the  earliest  practical  date 
but  not  later  than  60  days  after  the  filing 
of  the  petition  requesting  the  hearing 
unless  the  employee  requests  and  the 
hearing  official  grants  a  delay  in  the 
proceedings. 

(11)  A  statement  that  an  employee 
knowingly  submitting  false  or  frivolous 
statements  (5  CFR  part  550.1101), 
representations,  or  evidence  may  subject 
the  employee  to  disciplinary  procedures 
under  5  U.S.C.  chapter  75  and  5  CFR 
part  752:  penalties  under  the  False 
Claims  Act,  31  U.S.C.  3729-3731:  or 
criminal  penalties  under  18  U.S.C.  286, 
287, 1001,  and  1002: 

(12)  A  statement  of  other  rights  and 
remedies  available  to  the  employee 
under  statutes  or  regulations  governing 
the  program  for  which  the  collection  is 
being  made: 

(13)  A  statement  that  an  employee 
will  be  promptly  refunded  any  amount 
paid  or  deducted  for  a  debt  which  is 
later  waived  or  found  not  valid  unless 
there  are  applicable  contractual  or 
statutory  provisions  to  the  contrary:  and 

(14)  The  name,  address,  and  phone 
number  of  an  official  who  can  be 
contacted  concerning  the  indebtedness. 

§  708.6  Petitions  for  hearing. 

(a)  Except  as  provided  in  paragraph 

(d)  of  this  section,  an  employee  who 
wants  a  hearing  must  file  a  written 
petition  for  a  hearing  to  be  received  by 
the  Assistant  Staff  Director  for 
Management  not  later  than  15  calendar 
days  ^m  the  date  of  receipt  of  the 
Notice  of  Offset.  The  petition  must  state 
why  the  employee  believes  the 
determination  of  the  Commission 
concerning  the  existence  or  amount  of 
the  debt  is  in  error. 

(b)  The  petition  must  be  signed  by  the 
employee  and  should  identify  and 
explain  with  reasonable  specificity  and 
brevity  the  facts,  evidence,  and 
witnesses  which  the  employee  believes 
support  his/her  position. 


(c)  If  the  employee  objects  to  the 
percentage  of  ffisposable  pay  to  be 
deducted  from  each  check,  the  petition 
should  state  the  objection  and  the 
reasons  for  it. 

(d)  if  the  employee  files  a  petition  for 
a  hearing  later  than  the  15  calendar  days 
from  the  date  of  receipt  of  the  Notice  of 
Offset,  as  described  in  paragraph  (a)  of 
this  section,  the  hearing  official  may 
accept  the  request  if  the  employee  can 
show  that  there  was  good  cause  (such  as 
due  to  circumstances  beyond  his/her 
control  or  because  he/she  was  not 
informed  or  aware  of  the  time  limit)  for 
failing  to  meet  the  deadline  date. 

(e)  An  employee  will  not  be  granted 
a  hecuing  and  will  have  his/her 
disposable  pay  offset  in  accordance  with 
the  ASDM’s  offset  schedule  if  he/she 
fails  to  show  good  cause  why  he/she 
failed  to  file  the  petition  for  a  hearing 
within  the  stated  time  limits. 

§708.7  Hearing  procedures. 

(a)  If  an  employee  timely  files  a 
petition  for  a  hearing  under  the  above 
procedures,  the  Assistant  Staff  Director 
for  Management  shall  select  the  time, 
date,  and  location  for  the  hearing. 

(b)  The  hearing  shall  be  conducted  by 
an  impartial  hearing  official. 

(c)  The  hearing  shall  conform  to 
procedures  contained  in  the  Federal 
Claims  Collection  Standards,  4  CFR 
102.3(c). 

(d)  The  Commission,  as  the  creditor 
agency,  will  have  the  burden  of  proving 
the  existence  of  the  debt. 

(e)  The  employee  requesting  the 
hearing  shall  have  the  burden  of  proof 
to  demonstrate  that  the  existence  or 
amount  of  the  debt  is  in  error. 

§708.8  Written  decision. 

(a)  The  hearing  official  shall  issue  a 
written  opinion  no  later  than  sixty  (60) 
days  after  the  filing  of  the  petition  for 
hearing:  or  no  longer  than  sixty  (60) 
days  from  the  proceedings  if  an 
extension  has  been  granted  piusuant  to 
§  708.5(b)(10). 

(b)  The  written  opinion  will  include: 

A  statement  of  the  facts  presented  to 
demonstrate  the  nature  and  origin  of  the 
alleged  debt:  the  hearing  official’s 
analysis,  findings,  and  conclusions:  the 
amount  and  validity  of  the  debt:  and  if 
applicable,  the  repayment  schedule. 

§  708.9  Coordinating  offset  with  another 
Federal  agency. 

(a)  The  Commission  is  the  creditor 
agency  when  the  Assistant  Staff  Director 
for  Management  determines  that  an 
employee  of  another  Federal  agency 
owes  a  delinquent  debt  to  the 
Conunission.  The  Assistant  Staff 
Director  for  Management  shall,  as 
appropriate: 
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(1)  Arrange  for  a  hearing  upon  the 
proper  petitioning  the  employee; 

(2)  C^ify  in  writing  that  tne 
employee  of  the  paying  agency  owes  the 
debt,  the  amount,  andl^is  of  the  debt, 
the  date  on  which  payment  is  due,  the 
date  the  Government’s  right  to  collect 
the  debt  first  accrued,  and  that  the 
Commission’s  regulations  for  salary 
offset  have  been  approved  by  the  Office 
of  Personnel  Management; 

(3)  If  the  collection  must  be  made  in 
installments,  the  Commission,  as  the 
creditor  agency,  will  advise  the  paying 
agency  of  the  amount  or  percentage  of 
disposable  pay  to  be  collected  in  each 
installment  and  the  number  and  the 
commencement  date  of  the  installments; 

(4)  Advise  the  paying  agency  of  the 
actions  taken  under  5  U.S.C.  5514(a) 
and  provide  the  dates  on  which  action 
was  taken,  unless  the  employee  has 
consented  to  salary  offset  in  writing  or 
signed  a  statement  acknowledging 
receipt  of  procedures  required  by  law. 
The  written  consent  or 
acknowledgement  must  be  sent  to  the 
paying  agency; 

(5)  if  the  employee  is  in  the  process 
of  separating,  ^e  Commission  will 
submit  its  debt  claim  to  the  paying 
agency  as  provided  in  this  part.  The 
paying  agency  must  certify  any  amounts 
already  collected,  notify  the  employee, 
and  send  a  copy  of  the  certification  of 
the  monies  already  collected  and  notice 
of  the  employee’s  separation  to  the 
Commission.  If  the  paying  agency  is 
aware  that  the  employee  is  entitled  to 
Qvil  Service  or  Foreign  Service 
Retirement  and  Disability  Fund  or 
similar  payments,  it  must  provide 
written  notification  to  the  agency 
responsible  for  making  such  payments 
stating  the  amount  of  &e  debt  and 
indicating  that  the  provisions  of  this 
part  have  been  followed;  and 

(6)  If  the  employee  has  already 
separated  and  all  payments  due  from 
the  paying  agency  have  been  paid,  the 
Assistant  Staff  Director  for  Management 
may  request,  unless  otherwise 
prohibited,  that  money  payable  to  the 
employee  from  the  Qvil  Service 
Retirement  and  Disability  Fund  or  other 
similar  funds  be  collected  by 
administrative  offset.  The  Commission 
will  provide  the  agency  responsible  for 
these  payments  with  a  properly  certified 
claim. 

(b)  The  Commission  is  the  paying 
agency  when  an  employee  of  this 
agency  owes  a  debt  to  another  Federal 
agency  which  is  the  creditor  aeency. 

(1)  Upon  receipt  of  a  propeiw 
c^fied  d^  claim  from  a  creditor 
agency,  deductions  will  be  sdieduled  to 
begin  at  the  next  established  pay 
interval. 


(2)  The  Commission  must  ^ve  the 
employee  written  notice  that  it  has 
received  a  certified  debt  claim  from  a 
creditor  agency  (including  the  amoimtj. 
and  the  date  that  deductions  will  be 
scheduled  to  begin  and  the  amoimt  of 
the  deduction. 

(3)  The  Commission  shall  not  review 
the  merits  of  the  creditor  agency’s 
determination  of  the  amount  of  the 
certified  claim  or  of  its  validity. 

(4)  If  the  employee  transfers  to 
another  paying  agency  after  the  creditor 
agency  has  submitted  its  debt  claim  but 
before  the  debt  is  collected  completely, 
the  Commission  must  certify  the  total 
amount  collected  to  the  creditor  agency 
with  notice  of  the  employee's  transfer. 
One  copy  of  this  certification  must  be 
furnished  to  the  employee.  The  creditor 
agency  will  submit  a  properly  certified 
claim  to  the  new  paying  agency  before 
collection  can  be  resumed. 

(5)  When  the  Commission,  as  a  paying 
agency,  receives  an  incomplete  debt 
claim  from  a  creditor  agency,  it  must 
return  the  debt  claim  with  a  notice  that 
procedures  under  5  U.S.C.  5514  and  this 
subpart  must  be  provided  and  a 
properly  certified  debt  claim  received 
before  action  will  be  taken  to  collect 
from  the  employee’s  current  pay 
account. 

§708.10  Procedures  for  salary  offset 

(a)  Deductions  to  liquidate  an 
employee’s  debt  will  be  by  the  method 
and  in  the  amovmt  stated  in  the 
Assistant  Staff  Director  for 
Management’s  written  notice  of  intent  to 
collect  from  the  employee’s  current  pay, 
unless  alternative  arrangements  for 
repa^ent  are  made. 

(bj  If  the  employee  filed  a  petition  for 
a  hearing  with  the  Assistant  Staff 
Director  for  Management  before  the 
expiration  of  the  period  provided,  then 
deductions  will  b^n  after  die  hearing 
official  has  provided  the  employee  with 
a  hearing,  and  a  final  written  decision 
has  been  rendered  in  favor  of  the 
Commission. 

(c)  A  debt  will  be  collected  in  a  lump¬ 
sum  if  possible. 

(d)  If  an  employee  is  financially 
unable  to  pay  in  one  lump  sum  or  the 
amount  of  the  debt  exceeds  15  percent 
of  disposable  pay  for  an  officially 
established  pay  interval,  collection  must 
be  made  in  installments.  The  size  of  the 
installment  deduction(s)  will  bear  a 
reasonable  relationship  to  the  size  of  the 
debt  and  the  deduction  will  be 
established  for  a  period  not  greater  than 
the  anticipated  period  of  mnidoyment 
The  deduction  for  the  pay  intervals  for 
any  period  must  not  exc^  15%  of 
disposable  pay  unless  the  empl<^ee  has 
agr^  in  writing  to  a  deduction  of  a 


greater  amount.  If  possible,  the 
installment  payment  will  be  sufficient 
in  size  and  fluency  to  liquidate  the 
debt  in  no  more  than  three  years. 

(e)  Installment  payments  may  be  less 
than  15  percent  of  disposable  pay  if  the 
Assistant  Staff  Director  for  Management 
determines  that  the  IS  percent 
deduction  would  create  an  extreme 
financial  hardship. 

(f)  Installment  payments  of  less  than 
$25.00  per  pay  period  or  $50.00  per 
month,  will  only  be  accepted  in  the 
most  unusual  circumstances. 

(g)  Unliquidated  debts  may  be  offset 
by  the  pa3ring  agency  under  31  U.S.C. 
3716  against  any  financial  payment  due 
to  a  separating  employee  including  but 
not  limited  to  final  salary  payment, 
retired  pay,  or  lump  sum  Imve,  etc.  as 
of  the  date  of  separation  to  the  extent 
necessary  to  liquidate  the  debt. 

(h)  If  the  debt  cannot  be  liquidated  by 
offset  from  any  final  payment  due  a 
separated  employee  it  may  be  recovered 
by  the  offset  in  accordance  with  31 
U.S.C.  3716  frnm  any  later  payments 
due  the  former  employee  from  the 
United  States. 

§708.11  Refunds. 

(a)  The  Commission  will  refund 
promptly  any  amounts  deducted  to 
satisfy  debts  owned  to  the  Commission 
when  the  debt  is  waived,  found  not 
owed  to  the  Commission,  or  when 
directed  by  an  administrative  or  judicial 
order;  or 

(b)  The  creditor  agency  will  promptly 
return  any  amounts  deducted  and 
forwarded  by  the  Commission  to  satisfy 
debts  owed  to  the  creditor  agency  when 
the  debt  is  waived,  found  not  owed,  or 
when  directed  by  an  administrative  or 
judicial  order; 

(c)  Upon  receipt  of  mooies  returned  in 
accordance  with  paragraph  (b)  of  this 
secticm,  the  Ck)mmis8ion  will  refund  the 
amount  to  the  current  or  former 
employee. 

(d)  Unless  required  by  law.  refunds 
under  this  subsection  shall  not  bear 
interest  nor  shall  liability  be  conferred 
to  the  Commission  fm*  debt  or  refunds 
owed  by  other  creditor  agencies. 

§708.12  Statute  of  limitationa. 

If  a  debt  has  been  outstanding  for 
mme  than  10  years  after  the  agency’s 
right  to  collect  the  debt  first  accru^,  the 
agency  may  not  collect  by  salary  offset 
unless  facts  material  to 
government’s  right  to  collect  were  not 
known  and  could  not  reas<mably  have 
been  known  by  the  official  or  officials 
who  were  chamed  with  the 
responsibility  fat  discovery  and 
collection  of  such  debts. 
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§  708.1 3  Non-waiv«r  of  rights  by 
payments. 

An  employee’s  involuntary  payment 
of  all  or  any  part  of  a  debt  collected 
under  these  regulations  will  not  be 
construed  as  a  wdver  of  any  rights  that 
employee  may  have  under  5  U.S.C.  5514 
or  any  other  provision  of  contract  or  law 
unless  there  are  statutory  or  contractual 
provisions  to  the  contrary. 

§  708.1 4  Interest,  penalties,  and 
administrative  costs. 

Charges  may  be  assessed  for  interest, 
penalties,  and  administrative  costs  in 
acco  'dance  with  the  Federal  Claims 
Collection  Standards,  4  CFR  102.13. 

Dated:  December  18, 1992. 

Emma  Monroig, 

Solicitor. 

IFR  Doc.  93-800  Filed  1-13-93;  8:45  am) 
BILUNG  CODE  C33S-01-H 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

[CC  Docket  No.  90-337,  FCC  92-516] 

International  Accounting  Rates 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  On  November  17, 1992,  the 
Commission  adopted  an  Order  on 
Reconsideration  denying  MCI 
Telecommunications  Corporation’s 
(MQ)  request  that  the  Commission  only 
approve  accounting  rate  reductions 
implemented  simultaneously  among  all 
competing  U.S.  carriers  and  US  Sprint 
Communications  Company  Limited 
Partnership’s  (Sprint)  request  that  the 
notihcation  and  streamlined  waiver 
procedures  adopted  in  Regulation  of 
International  Accounting  Rates,  Phase  I, 
Report  and  Order  (Phase  I  Report  and 
Order)  not  be  applied  to  telex  and 
packet  switched  traffic.  The  Order  on 
Reconsideration  also  amends  the 
reporting  requirements  found  in 
§  64.1001(g)  of  the  Commission’s  Rules. 
47  CFR  64.1001(g)  to  require  that  a  U.S. 
common  carrier  submitting  a  waiver  or 
notification  pursuant  to  the  ISP  certify 
that  it  has  informed  the  relevant  foreign 
administration  that  U.S.  policy  requires 
that  competing  U.S.  carriers  have  access 
to  accounting  rates  negotiated  by  the 
filing  carrier  with  the  foreign 
administration  on  a  nondiscriminatory 
basis. 

EFFECTIVE  DATE:  April  14, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Adam  Kupetsky,  Attorney,  Common 
Carrier  Bureau. 


SUPPLEMENTARY  INFORMATION:  'This  is  a 
summary  of  the  Commission’s  Order  on 
Reconsideration  adopted  on  November 
17, 1992  and  released  on  November  27, 
1992.  'The  fiill  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hoiirs 
in  the  FCC  Reference  Center  (Room 
239),  1919  M  St.,  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  also 
may  be  purchased  from  the 
Commission’s  copy  contractor. 
Downtown  Copy  Center,  (202)  452- 
1422, 1990  M  St.,  NW.,  Washington,  DC 
20036. 

Summary  of  Order  on  Reconsideration 

1.  The  Order  on  Reconsideration 
denies  MQ’s  and  Sprint’s  petitions  for 
reconsideration  of  the  Commission’s 
Phase  I  Report  and  Order. 

2.  MQ  r^uested  that  the  Commission 
approve  only  those  accounting  rate 
reductions  with  a  particular  foreign 
administration  that  are  implemented 
simultaneously  among  all  competing 
U.S.  common  carriers.  While 
disagreeing  with  MQ’s  specific 
proposal,  the  Commission  affirmed  that 
Commission  policy  should  be  to  detect 
and  take  steps  to  eliminate 
discriminatory  treatment  of  U.S. 
carriers.  As  an  initial  step,  the 
Commission  changed  its  rules  to  require 
a  U.S.  carrier  submitting  an  ISP  waiver 
or  notification  to  certify  that  it  made 
clear  to  the  foreign  administration  that 
FCC  policy  requires  that  competing  U.S. 
carriers  have  access  to  accoimting  rates 
negotiated  by  the  U.S.  carrier  wiffi  a 
particular  foreign  administration  on  a 
nondiscriminatory  basis.  The 
Commission  also  outlined  further 
measures  it  may  be  willing  to  take 
should  discrimination  continue,  and 
noted  its  authority  to  establish  an 
accounting  rate  for  a  particular  service 
with  a  particular  country. 

3.  Sprint  petitioned  for 
reconsideration  of  the  application  of  the 
ISP  notification  and  streamlined  waiver 
procedure  to  telex  and  packet  services. 
In  denying  Sprint’s  petition,  the 
Commission  found  ffiat  adoption  of 
Sprint’s  proposal  would  unnecessarily 
delay  the  attainment  of  lower,  more 
cost-based  international  accounting 
rates. 

Paperwork  Reduction 

4.  Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  2.18  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collections  of 
information.  Send  comments  regarding 


this  burden  estimate  or  any  other  aspect 
of  the  collection  of  information, 
including  suggestions  for  reducing  the 
burden,  to  the  Federal  Communications 
Commission,  Records  Management 
Division,  room  416,  Paperwork 
Reduction  Project  (3060-0454), 
Washington,  DC  20554  and  to  ffie  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project  (3060-0454), 
Washington,  I)C  20503. 

Ordering  Clauses 

5.  Accordingly,  it  is  therefore  ordered 
that  the  petitions  for  reconsideration 
filed  by  Sprint  and  MQ  are  denied. 

6.  It  is  further  ordered  that  pursuant 
to  authority  contained  in  sections  1,4, 
201-205,  211,  218-220,  303  and  405  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151, 154,  201-205, 
211,  218-220,  303  and  405,  part  64  of 
the  Commission’s  Rules,  47  CFR  part  64, 
IS  AMENDED  as  set  forth  below. 

7.  It  is  further  ordered  that  this  Order 
on  Reconsideration  and  the  amendment 
to  the  rules  set  forth  in  Appendix  A 
shall  become  effective  ninety  days  after 
publication  in  the  Federal  Register. 

List  of  Subjects  in  47  CFR  Part  64 

Communications  common  carriers; 
Reporting  and  recordkeeping 
requirements;  Telegraph;  Telephone. 

Amendatory  Text 

PART  64— MISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  Section  4,  48  Stat.  1066,  as 
amended;  47  U.S.C  154,  unless  otherwise 
noted.  Interpret  or  apply  secs.  201,  218,  225, 
48  Stat.  1070,  as  amended,  1077;  47  U.S.C 
201,  218,  225  unless  otherwise  noted. 

2.  Paragraph  (g)  of  §  64.1001  is  reidsed 
to  read  as  follows: 

§64.1001  International  aattlementa  policy 
and  waivera. 

***** 

(g)  Notification  letters  and  waiver 
requests  must  contain  notarized 
statements  that  the  filing  carrier; 

(1)  Has  not  bargained  for,  nor  has 
knowledge  of,  exclusive  availability  of 
the  new  accounting  rate; 

(2)  Has  not  bargained  for,  nor  has  any 
indication  that  it  will  receive,  more  than 
its  proportionate  share  of  return  traffic; 
and 

(3)  Has  informed  the  foreign 
administration  that  U.S.  policy  requires 
that  competing  U.S.  carriers  have  access 
to  accounting  rates  negotiated  by  the 
filing  carrier  vrith  the  foreign 
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administration  on  a  nondiscriminatory 
basis. 

***** 

Federal  Communications  Commission. 
Donna  R.  Searcy, 

Secretary. 

[FR  Doc.  93-805  Filed  1-13-93;  8:45  amj 
BtLUNQ  CODE  a712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  92-211;  RM-6061] 

Radio  Broadcasting  Services; 
Lumberton,  MS 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  237C1  for  Channel  237C2  at 
Lumberton,  Mississippi,  in  response  to 
a  petition  filed  by  Stone-Lamar 
Broadcast  Services  Corporation,  and 
modifies  the  license  for  Station  WLUN 
to  specify  operation  on  Channel  237C1 
in  accordance  with  §  1.420(g)  of  the 
Commission’s  Rules.  See  57  FR  44549, 
September  28, 1992.  The  coordinates  for 
Channel  237C1  are  30-39-34  and  89- 
09-59.  With  this  action,  this  proceeding 
is  terminated. 

EFFECTIVE  DATE:  February  22. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  92-211, 
adopted  December  7, 1992,  and  released 
January  8, 1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Donets 
Branch  (room  230),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission’s  copy 
contractors.  Downtown  Copy  Center, 
1990  M  Street,  NW.,  Suite  640, 
Washington,  DC  20036,  (202)  452-1422. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  Broadcasting. 

PART  73— [AMENDED] 

T  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 


Federal  Communications  Commission. 

Michael  C  Ruger, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

(FR  Doc.  93-890  Filed  1-13-93;  8:45  am] 
BILUNQ  CODE  a712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  92-219;  RM-8039] 

Radio  Broadcasting  Servicas;  Tarkio, 
MO 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  228C3  for  Channel  228A  at 
Tarkio,  Missouri,  and  modifies  the 
license  for  Station  KTRX(FM)  to  specify 
operation  on  Channel  228C3,  in 
response  to  a  petition  filed  by  KAN2^, 
Inc.  See  57  FR  46369,  October  8, 1992. 
The  coordinates  for  Channel  228C3  at 
Tarkio  are  40-33-50  and  95-15-00. 

With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  February  22, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  'This  is  a 
summary  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  92-219, 
adopted  December  11, 1992,  and 
feleased  January  8, 1993.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington,  EC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractors.  Downtown  Copy 
Center.  1990  M  Street,  NW.,  suite  640, 
Washington,  DC  20036,  (202)  452-1422. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202  [Amended] 

2.  Section  73.202tb),  the  Table  of  FM 
Allotments  under  Missouri,  is  amended 
by  removing  Channel  228A  and  adding 
Channel  228C3  at  Tarkio. 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1039 

[Ex  Parte  No.  346  (Sul>4to.  27)] 

Rail  General  Exemption  Authority; 
Transportation  Equipment 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  is  exempting 
from  its  regulation  the  rail 
transportation  of  motor  vehicles  (STCC 
37-11)  and  motor  vehicle  parts  or 
accessories  (STCC  37-14).'  The 
Commission  has  concluded  that 
regulation  of  the  rail  transportation  of 
these  commodities  is  not  necessary  to 
carry  out  the  rail  transportation  policy, 
and  that  such  regulation  is  not  needed 
to  protect  shippers  from  an  abuse  of 
market  power.  Accordingly,  these 
commodities  are  being  added  to  the  list 
of  exempt  commodities  in  our 
regulations,  as  set  forth  below. 

EFFECTIVE  DATE:  This  action  is  effective 
on  February  13, 1993. 

FQR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar  (202)  927-5660.  [TDD 
for  hearing  impaired:  (202)  927-5721). 
SUPPLEMENTARY  INFORMATION:  In  a 
decision  served  July  9, 1992,  57  FR 
30709  (July  10, 1992),  we  instituted  a 
proceeding  to  consider  whether  to 
exempt  firom  the  provisions  of  49  U.S.C. 
subtitle  IV  the  rail  transportation  of 
Transportation  Equipment  (STCC  37). 
Our  analysis  of  the  proposed  exemption 
focused  on  two  Transportation 
Equipment  subcategories,  motor 
vehicles  (STCC  37-11)  and  motor 
vehicle  parts  or  accessories  (STCC  37- 
14),  that,  taken  together,  account  for 
approximately  96  percent  of  STCC  37 
revenue.  We  concluded,  preliminarily, 
that  exemption  of  the  rail  transportation 
of  STCCs  37-11  and  37-14  would  be 
consistent  with  the  49  U.S.C.  10505(a) 
exemption  criteria. 

In  a  decision  served  August  20, 1992, 
57  FR  37763  (August  20, 1992),  we 
narrowed  the  scope  of  the  proposed 
exemption  to  motor  vehicles  (STCC  37- 
11)  and  motor  vehicle  parts  or 
accessories  (STCC  37-14).  This  had  the 
effect  of  harmonizing  the  scope  of  the 
proposed  exemption  and  the  rationale 
that  we  had  asserted  in  support  thereof.^ 


§73.202  [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Mississippi,  is 
amended  by  removing  Channel  237C2 
and  adding  Channel  237C1  at 
Lumberton. 


Federal  Communications  Commission. 
Michael  C.  Ruger, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  93-886  Filed  1-13-93;  8:45  am) 
BILUNG  CODE  <712-41-M 


*  STCC  is  the  acronym  for  the  Standard 
Transportation  Commodity  Code. 

^  In  the  decision  served  July  9, 1992,  we  had  also 
proposed,  as  an  ancillary  measure,  the  elimination 
of  the  49  CFR  1039.16  exemption  applicable  to  the 
rail  transportation  of  otherwise  reguUted  new 

Continued 


4356 


Federal  Register  /  Vol.  58.  No.  9  /  Thursday,  January  14.  1693  /  Rules  and  Regulations 


Comments  have  been  filed  by  the 
Association  of  American  Railroads 
(AAR)  on  behalf  of  itself  and  its  member 
railroads,  the  Motor  Vehicle 
Manufacturers  Association  of  the  United 
States.  Inc.  (MVMA).  and  Patrick  W. 
Simmons  (on  behalf  of  the  United 
Transportation  Union,  Illinois 
Legislative  Board). 

The  AAR  and  the  MVMA  support  the 
proposed  exemption,  essentially  for  the 
reasons  provide  in  the  decision  served 
July  9. 1992.* 

Mr.  Simmons  opposes  the  proposed 
exemption.  He  contends  that  rail  carrier 
employees  are  injured  by  reckless 
competition  between  rail  carriers, 
because  such  competition  results  in 
pressure  by  management  for  employee 
concessions. 

The  rail  carrier  exemption  provision, 
49  U.S.C  10S05(a),  requires  us  to 
exempt  *‘a  person,  class  of  persons,  or 
a  transaction  or  service’*  %vhen  we  find: 

(1)  That  regulation  is  not  necessary  to 
carry  out  the  49  U.S.C.  10101a  rail 
transportation  policy  (RTF);  and 

(2)  Either  (a)  that  the  transaction  or 
service  is  of  limited  scope,  or  (b)  that 
regulation  is  not  needed  to  protect 
shippers  firom  an  abuse  of  market 
power. 

We  think  that  the  proposed 
exemption  of  motor  vehicles  and  motor 
vehicle  parts  or  accessories  satisfies  the 
section  lOSOS(a)  exemption  criteria.  We 
are  convinced  that  regulation  is  not 
necessary  to  carry  out  the  RTF.  An 
exemption  should  not  bring  about  any 
public  health  or  safety  concerns, 
discourage  fair  wages  or  safe  and 
suitable  working  conditions,  result  in 
predatory  pricing  or  practices,  or 
discourage  energy  conservation.  On  the 
contrary,  an  exemption  should  result  in 
positive  benefits  that  will  promote  the 
RTF.  Exemption  will  relieve 
administrative  and  paperwork  burdens 
associated  with  tarifi  filing  and  contract 
summary  filing.  It  will  insulate  this 
traffic  from  frivolous  but  potentially 
burdensome  regulatory  proceedings.  It 
will  allow  quick  and  unhindered  rate 
and  service  adjustments  when  changed 
market  conditions  mandate  them.  The 
proposed  exemption  should  generally: 
Allow,  to  the  maximum  extent  possible, 
competition  to  establish  reasonable 
rates:  minimize  the  need  for  Federal 


highway  trailers  or  containers.  This  ancillary 
proposal,  designed  only  to  minimize  redundancy  in 
our  regulations,  did  not  survive  the  narrowing  of 
the  scope  of  the  proposed  exemption  to  STCCs  37- 
11  and  37-14. 

*  The  AAR  also  Mpports  a  similar  exemption  for 
used  nsotor  vehidee  (STOC  41-llS).  We  urill 
consider  that  matter  aeparalely,  in  Ex  Perte  Na  346 
(Sub-Na  27  A).  Rail  Geoatal  Examption  Authority — 
Used  Motor  Vehicles. 


regulatory  control;  and  ensure  the 
continuation  of  a  sound  rail 
transportation  system. 

Mr.  Simmons  fears  that  any  increase 
in  competition  will  have  an  adverse 
impact  on  rail  labor,  in  that  the 
increased  competitive  posture  of  the 
railroads  will  prompt  rail  management 
to  pressure  rail  labor  for  additional 
concessions.  All  section  10505 
exemptions  that  increase  competition, 
and  indeed  all  Commission  at^ons  that 
increase  competition,  would  be  subject 
to  attack  on  tms  basis.  Given  the  several 
provisions  in  the  RTF  that  fevor 
competition,*  we  will  not  find  a 
proposed  exemption  to  be  incmisistent 
with  the  RTF  merely  because  it  tends  to 
increase  competition. 

We  are  also  convinced  that  relation 
of  the  rail  transportation  of  STO^  37- 
11  and  37-14  is  not  needed  to  protect 
shippers  from  an  abuse  of  mari^t 
power.  On  account  of  motOT  carrier 
competition,  geographic  competition 
generally,  and  various  shipper  opticxis 
and  powers,  there  is,  overall,  elective 
competition  for  the  rail  transportation  of 
motor  vehicles  and  motor  vehicles  parts 
and  accessories. 

We  are  therefore  exempting  the  rail 
transportation  of  motor  vehicles  (STCC 
37-11)  and  motor  vehicle  parts  or 
accessories  (STCC  37-14)  from  the 
provisions  of  49  U.S.C.  subtitle  IV. 

Environmental  and  Energy 
Considerations 

We  conclude  that  this  action  will  not 
significantly  affect  either  the  quality  of 
the  human  environment  or  the 
conservation  of  energy  resources. 

Regulatory  Flexibility  Analysis 

We  conclude  that  this  tt:tion  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  shippers  of  motor  vehicles  and 
motor  vehicle  parts  and  accessories  are, 
by  and  large,  major  corporations. 

List  of  Subjects  in  49  CFR  Part  1039 

Agricultural  commodities.  Intermodal 
transportation.  Manufactured 
commodities.  Railroads. 

Decided:  December  30, 1992. 

By  the  Commission,  Chairman  Philbin, 
Vice  Chairman  McDonald,  Commissioners 
Simmons  and  Phillips.  Commissioner 
Simmons  commented  with  a  separate 
expression. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49,  chapter  X,  part  1039 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 


*  See  49  U.S.C.  lOlOlad),  (4).  and  (Sl 


PART  1039--EXEMPTIONS 

1.  The  authority  citation  for  part  1039 
continues  to  read  as  follows: 

Authority:  49  U.S.C  10321, 10505, 10708, 
10761, 10762, 11105, 11902, 11903,  and 
11904;  and5U.S.C553 

2.  In  §  1039.11,  the  material  in  the 
chart  in  paragraph  (a),  following  STXX) 
No.  36,  is  revised  to  read  as  follows; 


f  1039.11  Miscellaneous  commoditiM 
exsmptions. 

(a)*  *  * 


STCC 

No. 

STCCtaiW 

Commodity 

. 

4k  B  • 

37  11  ... 

6001-T.  eH. 
1-1-92. 

Motor  vehldM. 

37  14  -. 

— do _ 

Motor  vehicto  parts  or  ao- 
cassodes. 

38 - 

6001-a  «n. 

1-14-00. 

Instrumonts,  pbotographio 
goods,  optical  goods, 
watches  or  docks. 

39 _ 

.._.jdo _ 

Miscdlaneous  products  of 
manufacturing. 

*  •  *  *  * 


(FR  Doc  93-881  Filed  1-13-93;  8:45  am] 

BRUNO  CODE  Toas-ei-u 


DEPARTMENT  OF  THE  INTERIOR 
Rsh  and  Wildlife  Service 
50  CFR  Part  17 
RIN  1018-AB66 

Endangered  and  Threatened  WHdIife 
and  Plants;  Endangered  Status  for 
Three  Foreign  Butterflies 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  Service  determines 
endangered  status  for  the  Homerus, 
Corsican,  and  Luzon  peacock 
swallowtail  butterflies,  which  are  found, 
respectively,  in  Jamaica,  Corsica 
(France)  and  Sardinia  (Italy)  and  the 
Philippines.  All  occupy  restricted 
ranges  and  are  jeopardized  by  human 
habitat  disruption  and  collection.  This 
rule  will  implement  the  protection  of 
the  Endangered  Species  Act  of  1973  for 
these  three  butterflies. 

EFFECTIVE  DATE:  February  16, 1993. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection, 
by  appointment,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  in  room  750, 
4401  Fairfax  Drive,  ArUngton,  Virginia 
22203. 

FOR  FURTHER  M^IRMATION  CONTACT:  Dr. 
Charles  W.  Dane,  Chief,  Office  of 
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Scientific  Authority;  Mail  Stop; 

Arlington  Square,  room  725;  U.S.  Fish 
and  Wildlife  Service;  Washington,  DC 
20240  (phone  703-358-1708  or  FTS 
921-1708;  FAX  703-358-2202). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  swallowtail  butterflies  of  the 
insect  family  Papilionidae  occur  mainly 
in  tropical  parts  of  the  world.  They  are 
generally  large  and  colorful,  and  thus  of 
special  attraction  to  people,  but  also  are 
particularly  susceptible  to  excessive 
collection  and  environmental 
disruption.  Four  species  have  been 
placed  on  appendix  I  of  the  Convention 
on  International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(Convention).  One  of  these.  Queen 
Alexandra's  bird  wing  {Troides 
alexandrae]  was  added  to  the  U.S.  List 
of  Endangered  and  Threatened  Wildlife 
in  the  Federal  Register  of  September  21, 
1989  (54  FR  38950-38951).  The  other 
three — the  Homerus,  Corsican,  and 
Luzon  peacock  swallowtail  butterflies — 
are  now  classified  as  endangered  by  the 
International  Union  for  Conservation  of 
Nature  (lUCN).  The  Homerus  was 
selected  by  the  lUCN  Species  Survival 
Commission  as  one  of  12  critically 
endangered  species  that  "highlight  the 
serious  and  often  still  deteriorating 
world  situation  for  species”  (Fitter 
1988).  Partly  in  conjunction  with  an 
effort  to  establish  closer  alignment 
between  the  lUCN  classifications,  the 
Convention  appendices,  and  the  U.S. 
Lists  of  Endangered  and  Threatened 
Species,  when  warranted,  the  Service, 
in  the  Federal  Register  of  September  10, 
1991  (56  FR  46145-46148),  proposed 
endangered  status  for  the  three 
butterflies  described  below. 

The  Homerus  swallowtail  butterfly 
[Papilio  homerus)  is  the  largest  member 
of  the  family  in  the  Western 
Hemisphere.  It  has  a  wingspan  of  about 
6  inches  (150  millimeters).  The  wings 
are  black  or  dark  brown,  the  upper 
surfaces  having  broad  yellow  bands  and 
the  lower  surfaces  having  narrower 
yellow  bands  and  blue  spots.  The 
species  is  known  only  from  Jamaica  in 
the  West  Indies. 

The  Corsican  swallowtail  [Papilio 
hospiton)  is  a  short-tailed,  black  and 
yellow  butterfly,  with  blue  and  red 
markings.  Its  wingspan  is  about  3  inches 
(72-76  millimeters).  It  is  found  only  on 
the  islands  of  Corsica  (France)  and 
Sardinia  (Italy). 

The  Luzon  peacock  swallowtail 
[Papilio  chikae)  is  a  beautiful  green - 
black,  red  and  purple,  long-tailed 
butterfly.  Its  forewing  len^  is  about  2 
inches  (55  millimeters). 


Summary  of  Comments  and 
Recommendations 

In  the  proposed  rule  of  September  10, 
1991,  and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  information  that  might 
contribute  to  development  of  a  final 
rule.  Cables  were  sent  to  United  States 
embassies  in  countries  within  the  ranges 
of  the  subject  species,  requesting  new 
data  and  the  comments  of  the 
governments  of  those  countries.  Four 
comments  were  received.  Dr.  Tim  R 
New,  Chairman  of  the  lUCN  Species 
Survival  Commission  Lepidoptera 
Group,  supported  the  listing  of  all  three 
butterflies.  The  Science  Office  of  the 
U.S.  Embassy  in  Rome  collected  data 
supporting  the  listing  of  P.  hospiton. 
However,  both  Rudi  Mattoni,  editor  of 
the  Journal  of  Research  on  the 
Lepidoptera,  and  Professor  H.  Descimon 
of  the  University  of  Provence  in  France 
submitted  comments  suggesting  that  P. 
hospiton  might  not  be  endangered.  Both 
observed  that  suitable  habitat  for  this 
species  is  still  widespread  and  that 
overcollecting  is  not  a  major  problem. 
Nonetheless,  they  also  indicated  that  the 
species  is  rare  and  at  least  potentially 
jeopardized  by  habitat  destruction.  In 
addition.  Professor  Descimon  pointed 
out  other  possible  problems,  including 
hybridization,  heavy  parasitism,  and 
difficulty  in  enforcing  protectiveJaws. 
These  factors,  together  with  information 
available  from  other  sources,  have  led 
the  Service  to  conclude  that 
classification  of  P.  hospiton  as 
endangered  is  appropriate. 

Summary  of  Factors  Afiecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  three  butterflies  named  above 
should  be  classified  as  endangered. 
Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  were  followed.  A 
species  may  be  determined  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(a)(1).  These  factors  and 
their  application  to  the  Homerus, 
Corsican,  and  Luzon  peacock 
swallowtail  butterflies  are  as  follows 
(information  largely  from  Collins  and 
Morris  (1985)  and  from  proposals  to  add 
the  three  species  to  appendix  I  of  the 
Convention). 


A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

Habitat  destruction  is  the  main  factor 
in  the  decline  of  at  least  two  of  these 
species.  The  Homerus  swallowtail 
originally  was  recorded  frnm  most  parts 
of  Jamaica,  but  now  is  restricted  to  two 
disjimct  areas  of  virgin  forest,  each 
comprising  only  a  few  square 
kilometers.  Both  populations  are 
continuing  to  det^e,  largely  because  of 
logging  and  agricultural  activity. 

The  Corsican  swallowtail  has 
declined  dramatically  on  both  Corsica 
and  Sardinia.  On  eac^  island,  the  food 
plants  of  the  butterfly  are  believed  by 
the  local  people  to  be  poisonous  to 
sheep,  and  are  therefore  being  destroyed 
by  fires.  In  addition,  developments  such 
as  ski  resorts  have  destroyed  habitat  on 
Corsica.  Populations  of  the  butterfly  are 
now  extremely  localized. 

The  Luzon  peacock  swallowtail  is 
found  in  a  moimtainous  area,  part  of 
which  is  a  popular  summer  tourist 
resort.  New  roads  and  other 
developments  are  reducing  available 
habitat  for  the  butterfly. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Excessive  collection  by  butterfly 
enthusiasts  and  commercial  interests  is 
a  problem  for  all  three  species,  and  is 
the  main  factor  jeopardizing  the  Luzon 
peacock  swallowtail.  The  latter  is 
among  the  most  beautiful  and  desirable 
meml^rs  of  the  family,  and  its  habitat 
is  becoming  easily  accessible  through 
road  construction.  It  is  readily  captxired, 
as  its  flight  is  very  slow  and  it  is 
attracted  by  decoys.  Commercial 
collecting  has  been  intensive  and  prices 
on  the  international  market  have  l^n 
remarkably  high  for  this  species.  In  1983 
specimens  were  being  sold  in  Japan  for 
the  equivalent  of  U.S.  $150.  In  1986  a 
dealer  in  the  Philippines  reportedly  was 
purchasing  pairs  ^m  local  collectors  at 
high  volume  and  for  the  equivalent  of 
U.S.  $40. 

The  Corsican  swallowtail  also  has 
suffered  through  excessive  taking  by 
both  local  and  foreign  collectors,  who 
are  aware  of  its  rarity.  Collecting  of  the 
Homerus  swallowtail  is  difficult  in  its 
mountainous  habitat,  but  may  be  a 
problem  since  it  does  command  a  high 
price  and  there  are  no  eflective 
protective  measures  in  place.  In  1984  a 
female  was  advertised  in  the  United 
States  for  $2,800  and  a  male  for  $1,575. 

C.  Disease  or  Predation 

Not  now  known  to  be  immediate 
problems,  but  of  potential  concern  in 
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any  case  of  a  species  reduced  to  very 
limited  numbers  or  habitat.  As  noted 
above,  parasitism  may  be  a  threat  to  P. 
bospiton. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  Homerus  swallowtail  is  not 
covered  by  any  specific  conservation 
measures.  The  Corsican  swallowtail  is 
protected  from  direct  taking  on  Corsica 
under  French  law,  but  the  Sardinian 
population  is  not  protected.  There  are 
no  regulatory  measures  on  either  island 
to  prevent  habitat  destruction,  which  is 
the  main  problem.  The  Luzon  peacock 
swallowtail  and  its  habitat  are 
completely  unprotected.  Being  on 
Appendix  I  of  the  Convention  helps  to 
control  international  trade  in  these 
species,  but  does  not  affect 
environmental  disruption  or  local 
collecting. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  (Continued  Existence 

None  now  known. 

The  decision  to  determine  endangered 
status  for  the  Homerus,  Corsican,  and 
Luzon  peacock  swallowtail  butterflies 
was  based  on  an  assessment  of  the  best 
available  scientific  information,  and  of 
past,  present,  and  probable  future 
threats  to  these  insects.  All  three  have 
suffered  substantial  losses  in  habitat 
and/or  numbers  in  recent  years  and  are 
vulnerable  to  human  exploitation  and 
disturbance.  If  conservation  measures 
6ue  not  implemented,  further  declines 
are  likely  to  occur,  increasing  the  danger 
of  extinction  for  these  butterflies. 

Critical  habitat  is  not  being  determined, 
as  such  designation  is  not  applicable  to 
foreign  species. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endanger^  or 
threatened  pursuant  to  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  tl^ugh  listing  encourages 
conservation  measmes  by  Federal, 
international,  and  private  agencies, 
groups,  and  individuals. 

Section  7(a)  of  the  Act,  as  amended, 
and  as  implemented  by  regulations  at  50 
CFR  part  402,  requires  Federal  agencies 
to  evaluate  their  actions  that  are  to  be 
conducted  %vithin  the  United  States  or 
on  the  high  seas,  with  respect  to  any 
species  that  is  proposed  or  listed  as 
endangered  or  thrratened  and  with 
respect  to  its  proposed  or  designated 
critical  habitat  (if  any).  Section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 


activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species 
or  to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  proposed  Federal 
action  may  affect  a  listed  species,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  No  such  activities  are  currently 
known  with  respect  to  the  species 
covered  by  this  rule. 

Section  8(a)  of  the  Act  authorizes  the 
provision  of  limited  financial  assistance 
for  the  development  and  management  of 
programs  that  the  Secretary  of  &e 
Interior  determines  to  be  necessary  or 
useful  for  the  conservation  of 
endangered  species  in  foreign  coimtries. 
Sections  8fb)  and  8{c)  of  the  Act 
authorize  the  Secretary  to  encourage 
conservation  programs  for  foreign 
endangered  species,  and  to  provide 
assistance  for  such  programs,  in  the 
form  of  personnel  and  the  training  of 
personnel. 

Section  9  of  the  Act,  and 
implementing  regulations  found  at  50 
CFR  17.21  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  wildlife.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  take,  import  or 
export,  ship  in  interstate  commerce  in 
the  course  of  commercial  activity,  or  sell 
or  offer  for  sale  in  interstate  or  foreign 
commerce  any  endangered  wildlife.  It 
also  is  illegal  to  possess,  sell,  deliver, 
transport,  or  ship  any  such  wildlife  that 
has  been  taken  in  violation  of  the  Act 
Certain  exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  under 
certain  circumstances.  Regulations 
governing  permits  are  codified  at  50 
CFR  17.22.  Such  permits  are  available 
for  scientific  purposes,  to  enhance 
propagation  or  survival,  or  for 
incidental  take  in  connection  with 
otherwise  lawful  activities.  All  such 
permits  also  must  be  consistent  with  the 
purposes  and  policies  of  the  Act,  as 
required  by  section  10(d).  In  some 
instances,  permits  may  be  issued  during 
a  specified  period  of  time  to  relieve 
undue  economic  hardship  that  would  be 
suffered  if  such  relief  were  not 
available. 

The  Service  will  review  these  species 
to  determine  whether  any  of  them 
should  be  placed  on  the  Annex  of  the 
Convention  on  Nature  Protection  and 
Wildlife  Preservation  in  the  Western 
Hemisphere,  which  is  implemented 
throu^  section  BA(e)  of  me  Act,  and 


whether  they  should  be  considered  for 
other  appropriate  international 
agreements,  including  the  Cartagena 
Convention’s  Protocol  for  Specially 
Protected  Areas  and  Wildlife. 

National  Environmental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment,  as  defined 
imder  the  authority  of  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  piirsuant  to  section 
4(a)  of  the  Endangered  Species  Act,  as 
amended.  A  notice  outlining  the 
Service’s  reasons  for  this  determination 
was  published  in  the  Federal  Register  of 
October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulations  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  hereby  amended  as  set 
foi^  below: 

Part  1 7— [Amended] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority;  16  U.S  G  1361-1407;  16  U.S.G 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L  99- 
625, 100  Stat  3500;  tmless  otherwise  noted. 

2.  Amend  §  17.11(h)  by  adding  the 
following,  in  alphabetical  order  imder 
INSECTS,  to  the  List  of  Endangered  and 
Threatened  Wildlife: 

f  17.11  Endangered  and  threatened 
wildlife. 

*  •  •  «  * 

(c)*  •  * 
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Spedes 

HIstortc  range 

Vertebrate  population 
where  endangered  or 
threatened 

Status 

When  Hsted 

Special 

njles 

Common  name 

Sdemfic  name 

Insects 

■  ' 

• 

• 

* 

Butterfly.  Corsican  swal- 

PaplOo  ho^j/lon _ 

Corsica,  Sardinia . 

. . 

E 

466 

NA 

NA 

lowtafl. 

• 

* 

. 

• 

• 

• 

• 

Butterfly.  Homerus  swal* 

PapUk)  homerus _ 

Jamaica _ 

—  EnSre  .» — 

,,,,,,,,,,,,,,,,,,,, 

E 

466 

NA 

NA 

lowlail. 

• 

• 

• 

• 

• 

• 

• 

Butterfly,  Luzon  peacock 

PapiUo  chikae _ 

PhUHppInes . 

. . . 

E 

466 

NA 

NA 

swallowtail. 

• 

• 

• 

• 

•  / 

• 

* 

Dated:  October  1, 1992. 

Bruce  Blanchard, 

Acting  Director. 

(FR  Doc.  93-856  Filed  l-13-^3:  8:45  am] 
BMXMQ  CODE  4310-65-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  arxf  regulations.  The 
purpose  of  these  notices  Is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  niaking  prior  to  the  adoption  of  die  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  78 

[Docket  No.  92-140-1] 

Brucellosis  in  Cattle;  State  and  Area 
Classifications 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Interim  rule. 


SUMMARY:  We  are  amending  the 
brucellosis  regulations  concerning  the 
interstate  movement  of  cattle  by 
changing  the  classification  of  Oregon 
from  Class  A  to  Class  Free.  We  have 
determined  that  Oregon  now  meets  the 
standards  for  Class  Free  status.  This 
action  relieves  certain  restrictions  on 
the  interstate  movement  of  cattle,  fi’om 
Oregon. 

DATES:  Interim  rule  effective  January  14. 
1993.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
March  15. 1993. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA,  room  804,  Federal 
Building.  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  92- 
140-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington.  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  John  D.  Kopec,  Senior  Staff 
Veterinarian,  Cattle  Diseases  and 
Surveillance  Staff,  VS,  APHIS,  USDA, 
room  729,  Federal  Building,  6505 
Belcrest  Road.  Hyattsville,  MD  20782, 
(301)  436-6188. 


SUPPLEMENTARY  INFORMATION: 
Background 

Brucellosis  is  a  contagious  disease 
affecting  animals  and  man,  caused  by 
bacteria  of  the  genus  Brucella. 

The  brucellosis  regulations  contained 
in  9  CFR  part  78  (referred  to  below  as 
the  regulations)  provide  a  system  for 
classifying  States  or  portions  of  States 
according  to  the  rate  of  Brucella 
infection  present,  and  the  general 
effectiveness  of  a  brucellosis  control  and 
eradication  program.  The  classifications 
are  Class  Free,  Class  A,  Class  B,  and 
Class  C.  States  or  areas  that  do  not  meet 
the  minimum  standards  for  Class  C  are 
required  to  be  placed  under  Federal 
quarantine. 

The  brucellosis  Class  Free 
classification  is  based  on  a  finding  of  no 
known  brucellosis  in  cattle  for  the  12 
months  preceding  classification  as  Class 
Free.  The  Class  C  classification  is  for 
States  or  areas  with  the  highest  rate  of 
brucellosis.  Class  B  and  Class  A  fall 
between  these  two  extremes. 

Restrictions  on  moving  cattle  interstate 
become  less  stringent  as  a  State 
approaches  or  achieves  Class  Free 
status. 

The  standards  for  the  different 
classifications  of  States  or  areas  entail 
maintaining  (1)  a  cattle  herd  infection 
rate  not  to  exceed  a  stated  level  during 
12  consecutive  months;  (2)  a  rate  of 
infection  in  the  cattle  population  (based 
on  the  percentage  of  brucellosis  reactors 
found  in  the  Market  Cattle  Identification 
(MCI)  program — a  program  of  testing  at 
stockyards,  farms,  ranches,  and 
slaughter  establishments)  not  to  exceed 
a  stated  level;  (3)  a  surveillance  system 
that  includes  testing  of  dairy  herds, 
participation  of  all  recognized 
slaughtering  establishments  in  the  MCI 
program,  identification  and  monitoring 
of  herds  at  high  risk  of  infection 
(including  herds  adjacent  to  infected 
herds  and  herds  fi'om  which  infected 
animals  have  been  sold  or  received), 
and  having  an  individual  herd  plan  in 
effect  within  a  stated  number  of  days 
after  the  herd  owner  is  notified  of  the 
finding  of  brucellosis  in  a  herd  he  or  she 
owns;  and  (4)  minimum  procedural 
standards  for  administering  the 
program. 

Before  the  effective  date  of  this 
interim  rule,  Oregon  was  classified  as  a 
Class  A  State  because  of  its  herd 
infection  rate  and  its  MCI  reactor 
prevalence  rate. 


To  attain  and  maintain  Class  Free 
status,  a  State  or  area  must  (1)  remain 
fi«e  fi-om  field  strain  Brucella  abortus 
infection  for  12  consecutive  months  or 
longer;  (2)  maintain  for  12  consecutive 
months  an  MCI  reactor  prevalence  rate 
not  to  exceed  one  reactor  per  2,000 
cattle  tested  (0.050  percent);  and  (3) 
have  a  specified  surveillance  system,  as 
described  above,  including  an  approved 
individual  herd  plan  in  effect  wi^in  15 
days  of  locating  the  source  herd  or 
recipient  herd. 

After  reviewing  the  brucellosis 
program  records  for  Oregon,  we  have 
concluded  that  the  State  meets  the 
standards  for  Class  Free  status. 
Therefore,  we  are  removing  Oregon  firom 
the  list  of  Class  A  States  in  §  78.41(b) 
and  adding  it  to  the  list  of  Class  Free 
States  in  §  78.41(a).  This  action  relieves 
certain  restrictions  on  moving  cattle 
interstate  firom  Oregon. 

Robert  Melland,  Administrator  of  the 
Animal  and  Plant  Health  Inspection 
Service,  has  determined  that  there  is 
good  cause  to  publish  this  interim  rule 
without  prior  opportunity  for  public 
comment.  Immediate  action  is 
warranted  to  remove  unnecessary 
restrictions  on  the  interstate  movement 
of  cattle  from  Oregon. 

Since  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest  under  these 
conditions,  there  is  good  cause  imder  5 
U.S.C.  553  to  make  it  effective  upon 
publication.  We  will  consider  comments 
that  are  received  within  60  days  of 
publication  of  this  interim  rule  in  the 
Federal  Register.  After  the  comment 
period  closes,  we  will  publish  another 
document  in  the  Federal  Register.  It 
will  include  discussion  of  any 
comments  we  receive  and  any 
amendments  we  are  meiking  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  “major  rule.”  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  rule  will  have  an  effect  on  the 
economy  of  less  than  $100  million;  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 


Immediate  Action 
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industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions;  and  will  not  cause  a  significant 
adverse  effect  on  competition, 
employment,  investment  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  require  by  Executive 
Order  12291. 

Cattle  moved  interstate  are  moved  for 
slaughter,  for  use  as  breeding  stock,  or 
for  feeding.  Changing  the  brucellosis 
status  of  Oregon  ^m  Class  A  to  Class 
Free  will  promote  economic  growth  by 
reducing  certain  testing  and  other 
requirements  governing  the  interstate 
movement  of  cattle  from  the  State. 
Testing  requirements  for  cattle  moved 
interstate  for  immediate  slaughter  or  to 
quarantined  feedlots  are  not  affected  by 
this  change.  Cattle  from  certified 
brucellosis-free  herds  moving  interstate 
are  not  affected  by  this  change. 

The  groups  affected  by  this  action  will 
be  herd  owners  in  Oregon,  as  well  as 
buyers  and  importers  of  cattle  from  the 
State. 

There  are  an  estimated  23,000  herds 
in  Oregon.  98  percent  of  which  are 
owned  by  small  entities  that  would  be 
affected  by  this  rule.  Most  of  these  herds 
are  not  certified-free.  Test-eligible  cattle 
offered  for  sale  from  other  than 
certified-free  herds  must  have  a  negative 
test  under  present  Class  A  status 
regulations,  but  not  under  regulafions 
concerning  Class  Free  status.  In  lv91, 
Oregon  tested  25,081  cattle  under  the 
Class  A  status  regulations  for  change-of- 
ownership.  This  testing  costs 
approximately  $3.25  per  head,  or 
$81,513.00.  If  such  testing  were 
distributed  equally  among  all  herds 
affected  by  this  rule.  Class  Free  status 
would  have  less  than  $5.00  per  herd. 

Therefore,  we  believe  that  changing 
the  brucellosis  status  for  Oregon  would 
not  have  a  significant  economic  on  the 
small  entities  affected  by  this  interim 
rule. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 


Executive  Order  12778 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule:  (1)  Preempts 
all  State  and  local  laws  and  regulations 
that  are  in  conflict  with  this  nrie;  (2]  has 
no  retroactive  effect:  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  nile. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  78 

Animal  diseases.  Bison,  Cattle,  Hogs, 
Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Accordingly,  9  CFR  part  78  is 
amended  as  follows: 

PART  78— BRUCELLOSIS 

1.  The  authority  citation  for  part  78 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  lll-114a-l,  114g. 
115, 117, 120, 121, 123-126, 134b,  134f;  7 
CFR  2.17,  2.51,  and  371.2(d), 

§78.41  [Amended] 

2.  Section  78.41,  paragraph  (a),  is 
amended  by  adding  “Q^on,” 
immediately  after  “Ohio,”. 

3.  Section  78.41,  paragraph  (b).  is 
amended  by  removing  “Oregon,”. 

Done  in  Washington,  DC,  this  8th  day  of 
January  1993. 

Lonnie  ).  King, 

Acting  Administrator,  AnimaJ  and  Plant 
Health  Inspection  Service. 

(PR  Doc.  93-948  Filed  1-13-93;  8:45  am] 
etujNG  cooe  asio-sMi 


9  CFR  Part  92 
[Docket  92-167-1] 

Limited  Ports;  Baudette,  MN 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  animal  importation  regulations  by 
adding  Baudette,  MN,  to  the  list  of 
limited  ports  of  entry  for  ruminants  and 
swine  and  ruminant  and  swine  products 
(such  as  test  specimens  of  ruminants 
and  swine)  that  do  not  appear  to  require 
restraint  and  holding  inspection 
facilities.  We  have  determined  that 
inspection  facilities  and  Animal  and 
Plant  Health  Inspection  Service 


personnel  are  available  to  provide 
inspection  service  for  this  location.  This 
proposed  action  would  provide 
importers  with  an  alternative  port 
through  whidi  to  import  certain 
ruminants  and  svrine  and  ruminant  and 
swine  products. 

dates:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
March  15, 1993. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  conunents  to  Chief, 
Regulatory  Analysis  and  DevelopmenL 
PPD,  ALPHIS,  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road, 

Hyattsville,  MD  20782.  please  state  that 
your  comments  refer  to  Dock^  No.  92- 
167-1.  Corrunents  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue,  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Joyce  Bowling,  Staff  Veterinarian, 
Import-Export  Animals  Staff,  VS, 

APHIS,  USDA,  room  766,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782  (301)  436-8170. 
SUPPLEMENTARY  INFORMATION: 
Background 

The  animal  importation  regulations 
(contained  in  9  CFR  part  92  and  referred 
to  below  as  the  regulations),  among 
other  things,  list  ports  that  have 
inspection  or  quarantine  facilities  fw 
ruminants  and  ruminant  products  and 
for  swine  and  swine  products  offered  for 
entry  into  the  United  States.  Section 
92.403(e)  designates  limited  ports  for 
the  importation  of  ruminants  and 
ruminant  products  (such  as  ruminant 
test  specimens)  that  do  not  appear  to 
require  restraint  and  holding  inspection 
facilities.  Section  92.503(e)  designates 
limited  ports  having  inspe^cm  facilities 
for  the  entry  of  swine  and  svrine 
products  (such  as  swine  test  specimens) 
that  do  not  appear  to  require  restraint 
and  holding  inspection  facilities. 

Beaudette,  MN  does  not  have  the 
facilities  to  hold  large  animals  or  to 
restrain  animals  that  need  to  be 
individually  inspected  before  entering 
the  United  States.  However.  Animal  and 
Plant  Health  Inspection  Service 
personnel  are  available  to  provide 
inspection  services  at  Baudette,  MN. 
Therefore,  we  are  proposing  to  amend 
§§  92.403(e)  and  92.503(e)  of  the 
regulations  by  adding  Baudette,  MN,  as 
a  limited  port.  This  action  would 
provide  importers  an  alternative  limited 
port  of  entry  in  Minnesota  for  certain 
ruminants  and  swine  and  ruminant  and 
swine  products. 


This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  whidi  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 
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Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  "major  rule."  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  proposed  rule  would  have  an  effect 
on  the  economy  of  less  than  $100 
million;  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

We  anticipate  that  the  addition  of 
Baudette,  to  the  list  of  limited  ports 
for  the  importation  of  ruminants  and 
swine  and  ruminant  and  swine  products 
would  not  cause  a  substantial  change  in 
the  number  of  these  animals  or  products 
entering  the  United  States  or  in  the 
number  of  persons  importing  them. 

The  entiUes  afiectea  by  this  proposed 
rule  would  be  those  importers  who 
would  wish  to  use  the  new  ports.  We 
believe  that  most  of  these  entities  would 
be  considered  small  entities,  but  we  do 
not  know  how  many  of  them  would  opt 
to  use  a  new  limited  port  if  one  were  to 
become  available.  Minnesota  already 
has  a  limited  port  for  the  entry  of 
ruminants  and  ruminant  products  and 
sivine  and  swine  products.  The  addition 
of  a  limited  port  at  Baudette  would 
provide  importers  with  an  alternate  and, 
in  some  cases,  a  more  conveniently 
located  limited  port,  thereby  making 
importations  easier.  We  do  not 
anticipate  that  there  will  be  a  significant 
economic  impact  on  any  small  entities 
as  a  result  of  this  proposed  rule. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  ^ecutive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted: 

(1)  All  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted; 

(2)  No  retroactive  effect  will  be  given 
to  this  rule;  and 

(3)  Administrative  proceedings  will 
not  be  required  before  parties  may  file 
suit  in  court  challenging  this  rule. 


Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  imder  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

Regulatory  Reform:  Less  Burdensome  of 
More  Efficient  Alternatives 

The  Department  of  Agriculture  is 
committed  to  carrying  out  its  statutory 
and  regulatory  mandates  in  a  manner 
that  best  serves  the  public  interest. 
Therefore,  where  legal  discretion 
permits,  the  Department  actively  seeks 
to  promulgate  regulations  that  promote 
economic  growth,  create  jobs,  are 
minimally  burdensome,  and  are  easy  for 
the  public  to  understand,  use.  or  comply 
with.  In  short,  the  Department  is 
committed  to  issuing  regulations  that 
maximize  net  benefits  to  society  and 
minimize  costs  imposed  by  those 
regulations.  This  principle  is  articulated 
in  President  Bush’s  January  28, 1992, 
memorandum  to  agency  heads,  and  in 
Executive  Orders  12291  and  12498.  The 
Department  applies  this  principle  to  the 
full  extent  possible,  consistent  with  law. 

The  Department  has  developed  and 
reviewed  this  regulatory  proposal  in 
accordance  with  these  principles. 
Nonetheless,  the  Department  believes 
that  public  input  fi-om  all  interested 
persons  can  be  invaluable  to  ensuring 
that  the  final  regulatory  product  is 
minimally  burdensome  and  maximally 
efficient.  Therefore,  the  Department 
specifically  seeks  comments  and 
suggestions  from  the  public  regarding 
any  less  burdensome  or  more  efficient 
alternative  that  would  accomplish  the 
purposes  described  in  the  proposal. 
Comments  suggesting  less  burdensome 
or  more  efficient  alternatives  should  be 
addressed  to  the  agency  as  provided  in 
this  notice. 

List  of  Subjects  in  9  CFR  Part  92 

Animal  diseases.  Imports,  Livestock, 
Poultry  and  poultry  products. 
Quarantine,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  92  would  be 
amended  as  follows: 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

1.  The  authority  citation  for  part  92 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  1622;  19  U.S.C  1306; 
21  U.S.C.  102-105,  111,  134a,  134b,  134c. 


134d.  134f,  and  135;  31  U.S.C.  9701;  7  CFR 
2.17,  2.51.  and  371.2(d). 

992.403  [Amended] 

2.  Paragraph  (e)  of  §  92.403  would  be 
amended  by  adding  "Baudette  and" 
immediately  before  "Minneapolis”. 

§92.503  [Amended] 

3.  Paragraph  (e)  of  §  92.503  would  be 
amended  by  adding  "Beaudette  and" 
immediately  before  "Minneapolis”. 

Done  in  Washington,  DC,  this  6th  day  of 
January  1993. 

Lonnie  ].  King, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

IFR  Doc.  93-925  Filed  1-13-93;  8:45  am] 
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9  CFR  Part  92 
[Docket  No.  92-103-1] 

Porta  Designated  for  Importation  of 
Birds  and  Pouitry;  Port  Canaverai,  FL 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  regulations  concerning  the 
importation  of  animals  and  animal 
products  by  adding  Port  Canaveral,  FL, 
to  the  list  of  ports  designated  for  the 
importation  of  pet  birds,  performing  or 
theatrical  birds,  performing  or  theatrical 
poultry,  and  certain  other  poultry  and 
poultry  products,  such  as  poultry  test 
specimens,  or  hatching  eggs  and  day  old 
chicks,  which  do  not  appear  to  require 
restraint  and  holding  facilities.  This 
action  would  provide  an  alternative  port 
of  entry  for  these  birds  and  poultry,  and 
poultry  products,  thereby  facilitating 
their  importation  into  the  United  States. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
February  16, 1993. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  92- 
103-1.  Comments  received  may  be 
inspected  at  USDA.  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Keith  Hand,  Senior  Staff  Veterinarian, 
Import-Export  Animals  Staff,  VS, 
APHIS,  USDA,  room  i^68.  Federal 
Building.  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-5097. 
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SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  92 
(referred  to  below  as  the  regulations) 
contain,  among  other  things,  provisions 
concerning  the  importation  of  birds  and 
poultry  into  the  United  States.  These 
provisions  are  designed  to  prevent  the 
introduction  of  exotic  Newcastle  disease 
and  other  communicable  diseases  of 
poultry  into  the  United  States. 

Section  92.102(a)  lists  special  ports 
designated  for  the  importation  of  pet 
birds  imported  under  the  provisions  of 
§  92.101(c)(3).  Section  92.203(d) 
designates  limited  ports  available  for  the 
entry  of  poultry  and  poultry  products, 
such  as  poultry  test  specimens,  or 
hatching  eggs  and  day  old  chicks,  which 
do  not  appear  to  require  restraint  and 
holding  facilities.  In  accordance  with 
§  92.101(f),  performing  or  theatrical 
birds  may  be  imported  at  the  ports  of 
entry  listed  in  §  92.102(a)  or  §  92.203(d). 
And,  in  accordance  with  §  92.201(c), 
performing  or  theatrical  poultry  may  be 
imported  at  the  ports  listed  in 
§  92.203(d). 

Pet  birds,  performing  or  theatrical 
birds,  and  performing  or  theatrical 
poultry  are  generally  imported  in  small 
numbers  and  in  carrying  cases  or  cages, 
and  do  not  require  restraint  and  holding 
facilities.  It  appears  that  Port  Canaveral, 
FL,  could  be  used  for  the  importation  of 
these  birds  and  poultry,  and  for  certain 
other  poultry  and  poultry  products  that 
do  not  require  restraint  and  holding 
facilities.  Therefore,  we  propose  to  add 
Port  Canaveral,  FL,  to  the  list  of  ports 
in  §§  92.102(a)  and  92.203(d). 

Executive  Order  12291  and  Regulatory 
'Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  “major  rule.”  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  proposed  rule  would  have  an  effect 
on  the  economy  of  less  than  $100 
million;  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  proposed  rule,  if  adopted,  would 
affect  owners  of  pet  birds,  performing  or 
theatrical  birds,  performing  or  theatrical 
poultry  and  certain  other  poultry  and 


poultry  products,  imported  into  the 
United  States.  This  proposed  rule  would 
benefit  them  by  providing  an  alternative 
port  of  entry.  The  convenience  this 
alternative  port  would  provide  would 
not  result  in  any  significant  economic 
benefit.  Fvirther,  we  do  not  expect  that 
this  proposed  rule,  if  adopted,  would 
result  in  any  increase  in  me  number  of 
these  birds  and  poultry,  and  poultry 
products,  imported  into  the  United 
States. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  ^ecutive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted: 

(1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted; 

(2)  No  retroactive  eff^  will  be  given 

to  this  rule;  and  • 

(3)  Administrative  proceedings  will 
not  be  required  before  parties  may  file 
suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  imder  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.,  3051 
et  seq.). 

Regulatory  Reform:  Less  Burdensome 
or  More  Efficient  Alternatives 

The  Department  of  Agriculture  is 
committed  to  ceurrying  out  its  statutory 
and  regulatory  mandates  in  a  manner 
that  best  serves  the  public  interest. 
Therefore,  where  legal  discretion 
permits,  the  Department  actively  seeks 
to  promulgate  regulations  that  promote 
economic  growth,  create  jobs,  are 
minimally  burdensome,  and  are  easy  for 
the  public  to  understand,  use,  or  comply 
with.  In  short,  the  Department  is 
cotnmitted  to  issuing  regulations  that 
maximize  net  benefits  to  society  and 
minimize  costs  imposed  by  those 
regulations.  This  principle  is  articulated 
in  President  Bush’s  January  28, 1992, 
memorandum  to  agency  heads,  and  in 
Executive  Orders  12291  and  12498.  The 
Department  applies  this  principle  to  the 
full  extent  possible,  consistent  with  law. 

The  Department  has  developed  and 
reviewed  this  regulatory  proposal  in 
accordance  with  these  principles. 
Nonetheless,  the  Department  believes 
that  public  input  from  all  interested 
persons  can  be  invaluable  to  ensuring 
that  the  final  regulatory  product  is 


minimally  burdensome  and  maximally 
efficient.  Therefore,  the  Department 
specifically  seeks  comments  and 
suggestions  from  the  public  regarding 
any  less  burdensome  or  more  efficient 
alternative  that  would  accomplish  the 
purposes  described  in  the  proposal. 
Oomments  suggesting  less  biirdensome 
or  more  efficient  alternatives  should  be 
addressed  to  the  agency  as  provided  in 
this  notice. 

List  of  Subjects  in  9  CFR  Part  92 
Animal  diseases,  Imports,  Livestock, 
Poultry  and  poultry  products. 
Quarantine,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  Part  92  would  be 
amended  as  follows; 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

1.  The  authority  citation  for  part  92 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C  1622;  19  U.S.C  1306; 
21  U.S.C.  102-105,  111,  134a.  134b.  134c, 
134d.  134f  and  135;  31  U.S.C  9701;  7  CFR 
2.17, 2.51  and  371.2(d). 

192.102  [Amended] 

2.  In  §  92.102,  paragraph  (a)  would  be 
amended  by  adding  “and  Port 
Canaveral”  immediately  after  “Miami”. 

§92.203  [Amended] 

3.  In  §  92.203,  paragraph  (d)  would  be 
amended  by  adding  “Port  Canaveral,” 
immediately  after  “Jacksonville,”. 

Done  in  Washington,  DC,  this  8th  day  of 
January  1993. 

Lonnie  ).  King, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

(FR  Doc.  93-924  Filed  1-13-93;  8:45  am] 
BILUNQ  cooe  3410-e4-M 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  20 

Radiological  Criteria  for  ' 
Decommissioning  of  NRC-licensed 
Facilities;  Workshop 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  workshop. 

SUMMARY:  The  Nuclear  Regtilatory 
Commission  (NRC)  is  preparing  to 
initiate  an  enhanced  participatory 
rulemaking  on  establisliing  the 
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radiological  criteria  for  the 
decommissioning  of  NRC-licensed 
facilities.  The  Commission  intends  to 
enhance  the  participetion  of  affected 
interests  in  th»  ralemaking  by  soliciting 
commentary  from  these  interests  on  the 
rulemaking  issues  befrtre  the  staH 
devek^js  ^  draft  pit^iosed  rule.  The 
Commission  {^ans  to  conduct  a  Mries  of 
workshops  to  sohdt  commentary  from 
affected  interests  on  the  fundamental 
approaches  and  issues  that  must  be 
addressed  in  establishing  the 
radiological  criteria  for 
decoramissioniM.  The  first  workshop 
will  be  held  in  Chicago,  Illinois  on 
January  27  and  28, 1993  and  will  be 
open  to  die  public. 

DATES:  January  27, 1993  for  9  a.ni.  to  6 
p.m.;  January  28, 1993  from  8:30  a.m.  to 
4:30  p.m. 

As  discussed  later  in  this  notice,  the 
workshop  discussions  will  focus  on  the 
issues  and  approaches  identified  in  a 
Rulemaking  Issues  Paper  prepared  by 
the  NRC  staff.  The  Commission  will 
accept  written  comments  on  the 
Rulemaking  Issues  Paper  from  the 
public,  as  well  as  from  workshop 
participants.  Written  comments  should 
be  submitted  by  May  28, 1993. 
ADDRESSES:  The  workshop  will  be  held 
at  the  Park  Hyatt  Hot^  800  North 
Michigan  Avenue,  Chicago.  Illinois. 

Send  written  comments  on  the 
Rulemaking  Issues  Paper  to:  Secretary, 
U.S.  Nuclear  Regulatory  Commission. 
Washii^on,  DC  20555.  ATTN: 

Docketing  and  Service  Branch.  Hand 
deliver  comments  to  11555  Rockville 
Pike,  Rockville,  Maryland  between  7:45 
a.m.  and  4:15  p.m.  on  Fedmel  workdays. 
The  Rulemaking  Issues  Paper  is 
available  from  Francis  X.  Cameron  (See 
FOR  FURTHER  INFORMATION  CONTACT). 

FOR  FURTHER  INFORMATION  CONTACT: 
Francis  X.  Cameron,  Special  Counsel  for 
Public  Liaison  and  Waste  Management. 
Office  the  General  Counsel. 
Washington.  DC  20555.  Telephone:, 
301-504-1642. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  NRC  has  the  statutoiy 
responsibility  for  protection  of  health 
and  safety  related  to  the  use  of  source, 
byproduct,  and  special  nuclear  material 
under  the  Atomic  Energy  Act.  The  NRC 
believes  that  one  portion  of  this 
responsibility  is  to  ensure  the  safe  and 
timely  decommissioning  of  nucleco’ 
facilities  which  it  licen^  and  to 
provide  guidance  to  licensees  on  how  to 
plan  for  and  prqiare  their  sites  for 
decommissKHiing.  Once  licensed 
activities  have  ceased,  licensees  are 
required  to  decominisrioB  their  facilitiee 


so  that  their  licenses  may  be  terminated. 
This  requires  that  the  radioactivity  in 
land,  groundwater,  buildings,  amd 
equipment  resulting  frtun  the  licensed 
operation  be  reduced  to  levels  that 
allow  the  property  to  be  r^eased  for 
unrestrictM  use.  Licensees  must  then 
demonstrate  thid  all  facilities  have  been 
properly  decontaminated  and  that 
radioactive  material  has  been 
transferred  to  authorized  lecxfMeats. 
Confirmatory  surveys  are  conducted  by 
NRC,  where  apf^priate,  to  verify  that 
sites  meet  NRC  radiolc^ical  criteria  for 
decommissieming. 

The  types  of  nuclear  fuel  cycle 
facilities  that  will  require 
decommissioning  indude  nuclear 
power  plants;  non-power  (research  and 
test)  reactors;  fuel  rabrication  plants, 
uranium  hexafluoride  productiem 
plants,  and  independent  spent  fuel 
storage  installations.  In  addition  there 
are  currently  about  24,000  materiab 
licensees.  About  one  third  of  these  are 
NRC  licensees,  while  the  remainder  are 
licensed  by  Agreement  States  acting 
imder  the  authority  of  the  Atomic 
Energy  Act,  section  274. 

These  Licensees  indude  univerrities, 
medical  institutions,  radioactive  source 
manufacturers,  and  crunpanies  that  use 
radioisotopes  for  industrial  purposes. 
About  50%  of  NRCs  7,500  materials 
licensees  use  either  sealed  radioactive 
sources  or  small  amounts  of  short-lived 
radioactive  materials.  Decommissieming 
of  these  fedlities  should  be  rdatively 
simple  because  there  is  usually  little  or 
no  residual  radioactive  contamination. 
Of  the  remaimi^  50%.  a  small  number 
(e.g.  radioactive  source  manufacturers, 
radiopharmaceutical  producers,  and 
radioactive  ore  processors)  conduct 
operations  that  could  produce 
substantial  radioactive  contamination  in 

[>oktions  of  the  fadlity.  These  fecilities, 
ike  the  fuel  C]rde  facilities  identified 
above,  must  be  decontaminated  before 
they  can  be  safely  released  for 
unrestricted  use. 

Several  hundred  NRC  and  Agreement 
State  licenses  are  terminated  each  year.^ 
The  majority  of  these  licenses  involve 
limited  operations,  produce  little  or  no 
radioactive  contaminatifA,  and  do  not 
present  complex  decommissioning 
roblems  or  potential  risks  to  public 
ealth  or  the  environment  from  residual 
contamination.  However,  as  the  nuclear 
industry  matures,  it  is  expected  diet 
more  and  more  of  the  largOT  nuclear 
facilities  that  have  been  c^ierating  for  a 
number  of  vears  will  reach  the  end  of 
their  useful  lives  and  be 
decommissioned.  Tberefr»e,  both  the 
number  and  complexity  of  fecilities  that 
will  require  decommissioning  is 
expected  to  increase. 


The  CommissioR  believes  that  there  is 
a  need  to  incorporate  into  its  regulations 
radiological  criteria  for  termination  of 
licenses  and  release  of  land  and 
structures  frir  unrestricted  use.  The 
intent  of  this  action  would  be  to  provide 
a  clear  and  consistent  regulatory  basis 
for  determining  the  extent  to  which 
lands  and  structures  must  be 
decontaminated  before  a  site  can  be 
decommissioned.  The  Commission 
believes  that  inclusion  of  criteria  in  the 
regulations  would  result  in  more 
efficient  and  consistent  licensing 
actions  related  to  die  numerous  and 
fiequently  complex  site 
decontamination  and  decommissioning 
activities  anticipated  in  the  futine.  A 
rulemaking  effort  would  also  provide  an 
opportunity  to  reassess  die  basis  for  the 
residual  contamination  levels  contained 
in  existing  guidance  in  li^t  of  changes 
in  basic  radiation  protection  standaids 
and  decommissioning  experience 
obtained  daring  the  past  15  years. 

The  new  criteria  would  apply  to  the 
decommissioning  of  power  reactors, 
non-power  reactors,  ^1  reprocessing 
plants,  fuel  fabrication  plants,  uranium 
hexafluoride  production  plants, 
independent  spent  fuel  storage 
installations,  and  materials  licenses. 

The  criteria  would  apply  to  nuclear 
facilities  that  operate  through  their 
normal  lifetime,  as  well  as  to  those  that 
may  be  shut  down  prematurely.  The 
proposed  criteria  would  not  apply  to 
uranium  (other  than  source  material) 
mines  and  mill  tailings,  high-level  waste 
repositemes,  or  low-level  waste  disposal 
facilities. 

Until  the  new  criteria  are  in  place,  the 
Commission  intends  to  proceed  with  the 
decommissioning  of  nuclem  facilities  on 
a  site-specific  basis  as  the  need  arises 
considering  existing  criteria.  Case  and 
activity-specific  risk  decisions  will 
continue  to  be  made  as  necessary  during 
the  pendency  of  this  process. 

The  Enhanced  Participatory 
Rulemaking 

The  Commission  believes  it  is 
desirable  to  provide  for  early  and 
comprehensive  input  from  afiected 
interests  on  important  public  health  and 
safety  issues,  such  as  the  development 
of  radiological  criteria  for 
decommissioning.  Accordingly,  the 
Commissiem  is  initiating  an  enhancing 
paiticipatOTy  rulemaking  to  establish 
these  critmia.  The  objective  of  the 
rulemaking  is  to  enhance  the 
participation  of  affected  interests  in  the 
rulemaking  by  soliciting  commentary 
from  these  interests  on  the  rulemaking 
issues  bef(He  the  NRC  staft  develops  the 
draft  prc^iosed  rule.  The  NRC  staff  will 
consider  this  fXMninentary  in  the 
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development  of  the  draft  proposed  rule, 
as  well  as  document  how  these 
comments  were  considered  in  arriving 
at  a  regulatory  approach.  The 
Commission  believes  that  this  will  be  an 
effective  method  for  illuminating  the 
decision  making  process  on  complex 
and  controversial  public  health  and 
safety  issues.  This  approach  will  ensure 
that  the  important  issues  have  been 
identified;  will  assist  in  identifying 
potential  information  gaps  or 
implementation  problems;  and  will 
facilitate  the  development  of  potential 
solutions  to  address  the  concerns  that 
affected  interests  may  have  in  regard  to 
the  rulemaking. 

The  early  involvement  of  affected 
interests  in  the  development  of  the  draft 
proposed  rule  will  be  accomplished 
through  a  series  of  workshops.  A 
workshop  format  was  selected  because 
it  will  provide  representatives  of  the 
affected  interests  with  an  opportunity  to 
discuss  the  rulemaking  issues  with  one 
another  and  to  question  one  another 
about  their  respective  positions  and 
concerns.  Although  the  workshops  are 
intended  to  foster  a  clearer 
understanding  of  the  positions  and 
concerns  of  the  affected  interests,  as 
well  as  to  identify  areas  of  agreement 
and  disagreement,  it  is  not  the  intent  of 
the  workshop  process  to  attempt  to 
develop  a  consensus  agreement  on  the 
rulemaking  issues.  In  addition  to  the 
commentary  from  the  workshop 
participants,  the  workshops  will  be 
open  to  the  public  and  the  public  will 
be  provided  with  the  opportimity  to 
comment  on  the  rulemaking  issues  and 
the  workshop  discussions  at  discrete 
intervals  during  the  workshops. 

The  normal  process  for  conducting 
Commission  rulemakings  is  NRC  staff 
development  of  a  draft  proposed  rule  for 
Commission  review  and  approval, 
publication  of  the  proposed  rule  for 
public  comment,  consideration  of  the 
comment  by  the  NRC  staff,  and 
preparation  of  a  draft  final  rule  for 
Commission  approval.  In  the  enhanced 
participatory  rulemaking,  not  only  will 
comments  be  solicited  before  the  NRC 
staff  prepares  a  draft  proposed  rule,  but 
the  mechanism  for  soliciting  there  early 
comments  will  also  provide  an 
opportunity  for  the  affected  interests 
and  the  NRC  staff  to  discuss  the  issues 
with  each  other,  rather  than  relying  on 
the  traditional  one-to-one  written 
correspondence  with  the  NRC  staff. 
After  Commission  review  and  approval 
:  of  the  draft  proposed  rule  that  is 

developed  using  the  workshop 
commentary,  the  general  process  of 
I  issuing  the  proposed  rule  for  public 
comment,  NRC  staff  evaluation  of 
comments,  and  preparation  of  a  draft 


final  rule  for  Commission  approval,  will 
occur. 

Participants 

In  order  to  have  a  manageable 
discussion  among  the  wo^hop 
participants,  the  number  of  participants 
in  each  workshop  must  be  limited. 

Based  on  discussions  with  experts  on 
workshop  facilitation,  the  NRC  staff 
believes  that  the  optimum  size  of  the 
workshop  group  is  fifteen  to  twenty 
participants.  Due  to  differing  levels  of 
interest  in  each  region,  the  actual 
number  of  participants  in  any  one 
workshop,  as  well  as  the  number  of 
participants  that  represent  a  particular 
interest  in  any  one  workshop,  may  vary. 
Invitations  to  attend  the  workshops  will 
be  extended  by  the  NRC  staff  using 
several  selection  criteria.  First,  to  ensure 
that  the  Commission  has  the  benefit  of 
the  spectrum  of  viewpoints  on  the 
issues,  the  NRC  staff  is  attempting  to 
achieve  the  participation  of  the  full 
range  of  interests  that  may  be  affected 
by  the  rulemaking.  The  NRC  staff  has 
identified  several  general  interests  that 
will  be  used  to  select  specific  workshop 
participants — State  governments,  local 
governments,  tribal  governments. 
Federal  agencies,  citizens  groups, 
nuclear  utilities,  fuel  cycle  facilities, 
and  non-fuel  cycle  facilities.  In  addition 
to  these  interests,  the  staff  also  plans  to 
invite  representatives  from  the 
contracting  industry  that  performs 
decommissioning  work  and 
representatives  from  professional 
societies,  such  as  the  Health  Physics 
Society  and  the  American  Nuclear 
Society.  The  NRC  anticipates  that  most 
of  the  participants  will  be 
representatives  of  organizations. 
However,  it  is  also  possible  that  there 
may  be  a  few  participants  who,  because 
of  their  expertise  and  influence,  will 
participate  without  any  organizational 
affiliation. 

The  second  selection  criterion  is  the 
ability  of  the  participant  to 
knowledgeably  discuss  the  full  range  of 
the  rulemaking  issues.  The  NRC  staff 
wishes  to  ensure  that  the  workshops 
will  elicit  informed  discussions  of 
options  and  approaches,  and  the 
rationale  for  those  options  and 
approaches,  rather  than  simple 
statements  of  opinion.  The  IWC  staff’s 
identification  of  potential  participants 
has  been  based  on  an  evaluation  of  such 
factors  as  the  extent  of  a  potential 
participant’s  experience  with  a  broad 
range  of  radiation  protection  issues  and 
types  of  nuclear  facilities,  specific 
experience  with  the  decommissioning 
issue,  and  the  extent  of  a  potential 
participant’s  substantive  comment  and 


participation  on  previous  Commission 
regulatory  or  licensing  actions. 

The  third  criterion  emphasizes 
participation  from  organizations  within 
the  region  encompass^  by  the 
workshop.  As  much  as  practicable, 
those  organizations  that  primarily 
operate  within  the  region,  as  opposed  to 
regional  imits  of  national  organizations, 
will  have  priority  in  terms  of 
participating  in  the  corresponding 
regional  workshops.  Organizations  with 
a  national  standing  will  be  part  of  the 
"national”  workshop  to  be  held  in 
Washington,  DC 

Workshop  Format 

To  assure  that  each  workshop 
addresses  the  issues  in  a  consistent 
manner,  the  workshops  will  have  a 
common  pre-defined  scope  and  agenda 
focused  on  the  Rulemaking  Issues  Paper 
discussed  below.  However,  the 
workshop  format  will  be  sufficiently 
flexible  to  allow  for  the  introduction  of 
any  additional  issues  that  the 
participants  may  want  to  raise.  At  each 
workshop,  the  I^C  staff  will  begin  each 
discussion  period  with  a  brief  overview 
of  the  workshop  will  bo  devoted  to  a 
discussion  of  the  issues  by  the 
participants.  The  workshop  commentary 
will  be  transcribed  and  made  available 
to  participants  and  to  the  public. 

Personnel  from  The  Keystone  Center, 
a  nonprofit  organization  located  in 
Keystone,  Colorado,  will  serve  as 
neutral  facilitators  for  each  workshop. 
The  facilitators  will  chair  the  workshop 
sessions  and  ensure  that  participants  are 
given  an  opportunity  to  express  their 
viewpoints,  assist  participants  in 
articulating  their  interests,  ensure  that 
participants  are  given  the  opportunity  to 
question  each  other  about  their 
respective  viewpoints,  and  assist  in 
keeping  the  discussion  moving  at  a  pace 
that  will  allow  all  major  issue  areas  to 
be  addressed. 

Rulemaking  Issues  Paper 

The  NRC  staff  has  prepared  a 
Rulemaking  Issues  Paper  to  be  used  as 
a  focal  point  for  the  workshop 
discussions.  This  paper,  which  will  be 
distributed  to  participants  in  advance  of 
the  workshops,  sets  forth  in  neutral 
terms  the  issues  that  must  be  addressed 
in  the  rulemaking,  as  well  as 
background  information  on  the  nature 
and  extent  of  the  problem  to  be 
addressed.  In  framing  the  issues  and 
approaches  discussed  in  the 
Rulemaking  Issues  Paper,  the  NRC  staff 
has  attempted  to  anticipate  the  variety 
of  views  that  exist  on  these  approaches 
and  issues.  The  paper  will  provide 
assistance  to  the  participants  as  they 
prepare  for  the  workshops,  suggest  the 
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workshop  agenda,  and  establish  the 
level  of  teclmical  discussion  that  can  be 
expected  at  the  wwkrfiops.  The 
workshop  discussions  are  intended  to 
be  used  by  the  staff  in  devek>pir»g  the 
draft  proposed  rule.  Prior  to  the 
workshops  no  staff  positions  will  be 
taken  on  the  ruiemtddng  approaches  and 
issues  identified  in  the  Rulemaking 
Issues  Paper.  As  noted  earlier,  to  the 
extent  that  the  Rulemaking  Issues  Paper 
fails  to  identify  a  p«tinent  issue,  this 
may  be  corrected  at  the  workshop 
sessions. 

The  discussion  of  issues  is  divided 
into  two  parts.  First  are  two  primary 
issues  dealing  with:  (1)  The  objectives 
for  developing  radiological  criteria;  and 

(2)  application  of  practicality 
considerations.  The  objectives 
constitute  the  fundamental  approach  to 
the  establishment  of  the  radiological 
criteria,  and  the  NRC  staff  has  identified 
four  distinct  possibilities  including: 

(1)  Risk  Li^ts,  which  is  the 
establishment  of  limiting  values  above 
which  the  risks  to  the  public  are 
deemed  unacceptable,  but  allows  for 
criteria  to  be  set  below  the  limit  using 
practicality  considerations; 

(2)  Risk  Goals,  where  a  goal  is 
selected  and  practicality  considerations 
are  used  to  e^ablish  criteria  as  close  to 
the  goal  as  practical; 

(3)  Best  Effort,  where  the  technology 
for  decontamination  considered  to  be 
the  best  available  is  applied;  and 

(4)  Return  to  Preexisting  Background, 
where  the  decontamination  would 
continue  imtil  the  radiological 
conditions  were  the  same  as  existed 
prior  to  the  licensed  activities. 

Following  the  primary  issues  are 
several  secondary  issues  that  are  related 
to  the  discussions  of  the  primary  issues, 
but  which  the  NRC  staff  believe  warrant 
separate  presentations  and  discussions. 
These  secondary  issues  include  the  time 
ffame  for  dose  calculation,  the 
individuals  or  groups  to  be  protected, 
the  use  of  separate  critwia  for  specific 
exposure  pathways  such  as 
groundwater,  the  treatment  of  radon, 
and  the  treatment  of  previously  buried 
materials. 

The  Rulemaking  Issues  Paper  will  be 
pityvided  to  each  potential  woikshop 
participant.  Additional  copies  will  be 
available  to  membws  of  the  public  in 
attendance  at  the  workshop.  Cc^ies  will 
also  be  available  ffom  the  NRC  staff 
contact  identified  above.  In  addition  to 
the  comments  on  the  Rulemaking  Issues 
Paper  provkled  at  the  workshops,  the 
Commission  is  also  receptive  to  the 
submittal  of  written  commmts  on  die 
rulemaking  issues,  as  noted  under  the 
heading  DATES. 


Dated  art  Rockville.  MD  this  9th  day  of 
January,  1993. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  Chilk, 

Secretary  of  the  Ccmmission. 

(FR  Doc.  93-a50  Filed  1-13-93;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFR  Part  39 
[Docket  No.  n-CE-2a-A01 

Airworthiness  Directives;  Avkma 
Mudry  A  Cte  Model  CAP  10B  AIrpfanee 

AGENCY:  Federal  Aviation 
Administration,  IX)T. 

ACTION;  Notice  of  proposed  rulemaking 
(NPRM). _ 

SUMMARY;  This  notice  proposes  to 
supersede  Airworthiness  Directive  (AD) 
80-24-51,  which  currently  requires 
inspecting  both  the  center  wing  lower 
skin  and  main  sptar  upper  flange  at  the 
wing  root  areas  for  cracks  on  certain 
Avions  Mudry  &  Cie  Model  CAP  lOB 
airplanes,  and  repairing  any  cracked 
part.  An  accident  investigation  has 
revealed  cracking  and  failure  of  the 
wing  main  spar  in  the  vicinity  of  a  boh 
hole  at  the  wing  root  area  on  one  of  the 
affected  airplanes  that  was  in 
compliance  with  the  existing  AD.  The 
proposed  action  would  require 
installing  an  inspection  opening  in  the 
wing,  repetitively  inspecting  the  upper 
and  low«r  wing  spar  caps  for  cracks, 
and  repairing  any  cracks.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  fatigue  failure  of  the 
wing  spar,  which  could  lead  to  loss  of 
control  of  the  airplane. 

DATES:  Comments  must  be  received  on 
or  before  March  26, 1993. 

ADDRESSES;  Submit  commoits  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region. 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  92-CE-20- 
AD,  room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Ccunments 
may  be  inspected  at  this  location 
between  8  a.in.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Series  inf(»matiaa  that  is  discussed 
in  the  proposed  AD  may  be  obtained 
from  Avions  Mudry  &  Cie,  B  J*.  214, 
27300  Bemay,  France;  Telephone  (33) 

32  43  47  34;  Facsimile  (33)  32  43  47  90. 
This  information  may  also  be  examined 
at  the  Rules  Dodeet  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT;  Mr. 
Raymond  A.  Stoer,  Program  OfficM, 


Brussels  Aircraft  Certification  Office, 
FAA,  Eurc^ie,  Africa,  and  Middle  East 
Office,  c/o  American  Embassy,  B— 1000 
Brussels,  Belgium;  Telephone  (322) 
513.38.30  ext.  2710;  Facsimile  (322) 
230.68.99;  or  Mr.  William  Umberl^e, 
Project  Officer,  Small  Airplane 
Directorate,  Airplane  Certificatiem 
Service,  FAA,  1201  Walnut,  suite  900, 
Kemsas  Qty,  Missouri  64106;  Telephone 
(816)  426-6932;  Facsimile  (816)  426- 
2169. 

SUPPLEMENTARY  INFORMATIOtl; 

Commeats  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  li^t  of  the  comments 
receivedf. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the.  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  mads:  “Comments  to 
Docket  No.  g2-CE-20-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  die 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  92-CE-20-AD,  room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

Discussion 

AD  80-24-51,  Amendment  39-4119, 
currently  requires  inspecting  both  the 
center  wing  lower  skin  and  main  spar 
upper  flange  in  the  wing  root  areas  for 
cracks  mi  certain  Avions  Mudry  ft  Cie 
Model  CAP  lOB  airidanes,  and  repairing 
any  cradeed  part. 
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An  accident  investigation  of  a  recent 
in-flight  failure  of  cure  of  the  referenced 
airplanes  has  revealed  cracking  and 
failure  of  the  wing  main  spar  in  the 
vicinity  of  a  bolt  hole  at  the  wing  root. 

In  addition,  two  other  Avions  Mudry  & 
Cie  Model  CAP  lOB  airplanes  have  ^ 
developed  cracks  in  the  same  general 
areas,  which  were  detected  during 
inspections  conducted  after  the 
referenced  accident.  All  three  of  the 
referenced  airplanes  were  in  compliance 
with  AD  80-24-51. 

Avions  Mudry  &  Cie  has  issued 
Service  Bulletin  (SB)  CAPlOB  No.  15 
(ATA  57-003)  and  SB  CAPlOB  No.  16 
(ATA  57-004),  both  dated  April  14, 

1992.  These  service  bulletins  specify 
procedures  for  installing  an  inspection 
opening  in  the  wing,  and  inspecting  the 
uj^r  and  lower  wing  spar  caps. 

The  affected  airplane  model  is 
manufactured  in  France  and  is  type 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement.  The  Direction  Generate  De 
L’Aviation  Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  issued  similar  AD  action  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France.  After  examining  the 
circumstances  and  reviewing  all 
available  information  related  to  the 
accident  and  incidents  described  above, 
the  FAA  has  determined  that  AD  action 
should  be  proposed  for  products  of  this 
type  design  that  are  operated  in  the 
United  States. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Avions  Mudry  &  Cie 
Model  CAP  lOB  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
supersede  AD  80-24-51  with  a  new  AD 
that  would  require  installing  an 
inspection  opening  in  the  wing, 
repetitively  inspecting  the  upper  and 
lower  wing  spar  caps  for  crac^,  and 
repairing  any  cracks.  The  proposed 
actions  would  be  accomplished  in 
accordance  with  the  service  bulletins 
referenced  above. 

The  FAA  estimates  that  24  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  25  hours  per  airplane  to 
accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $55  an  hour.  Parts  are 
fabricated  from  commonly  available 
spruce  or  plywood.  The  cost  of  the 
spruce  or  plywood  would  vary,  but  $50 
is  used  for  the  purpose  of  this  proposed 
AD.  Based  on  these  figiires,  the  total 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $34,200. 


The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the  ' 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  ol  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  “major 
rule”  under  Executive  Order  12291;  (2) 
is  not  a.  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Doidcet  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(^;  and  14  CFR 
11.89. 

§39.1»-{AM£NDED] 

2.  Section  39.13  is  amended  by 
removing  AD  80-24-51,  Amendment 
39-4119,  and  by  adding  the  following 
new  airworthiness  directive: 

Avions  Mudry  ft  Cie:  Docket  Na  92-CE-20- 
AD.  Supersedes  AD  80-24-51, 
Amendment  39-4119.  Applicability; 
Model  CAP  lOB  airplanes  (all  serial 
numbers),  certificated  in  any  category. 
Compliance:  Required  as  indicated, 
unless  already  accomplished. 

To  prevent  fatigue  failure  of  the  wing  spar, 
which  could  lead  to  loss  of  control  of  &e 
airplane,  accomplish  the  following: 

(a)  For  airplanes  having  a  serial  number  of 
263  or  lower,  within  the  next  100  hours  US. 
install  a  permanent  inspection  opening  in  the 
wing  in  accordance  with  the  Technical 


Instructions  section  of  Avions  Mudry  ft  Qe 
Service  Bulletin  (SB)  CAPlOB  No.  16  (ATA 
57-004),  dated  April  27. 1992. 

Note  1;  The  installation  specified  in 
paragraph  (a)  of  this  AD  is  incorporated 
during  production  for  airplanes  having  a 
serial  number  of  264  or  higher. 

(b)  For  all  serial  number  airplanes,  within 
the  next  100  hours  TIS  and  thereafter  at 
intervals  not  to  exceed  1,000  hours  TIS, 
inspect  the  upper  and  lower  wing  spar  caps 
for  cracks  in  accordance  with  the  Technical 
Instmctions  section  of  Avions  Mudry  ft  Cie 
SB  CAPlOB  No.  15  (ATA  57-003),  dated 
April  14, 1992.  If  cracks  are  found,  prim  to 
further  flight,  obtain  a  repair  scheme  firtan  the 
manufacturer  through  the  Manager,  Brussels 
Aircraft  Certificaticm  Office,  at  the  address 
specified  in  paragraph  (d)  of  this  AD,  and 
incorporate  Uris  repair  scheme. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  Uiis  AD  can  be 
accomplished. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Brussels  Aircraft 
Certification  Office. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  at  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Brussels  Airc^  Certificatioa 
Office,  FAA,  Europe,  Africa,  and  Middle  East 
Office,  do  American  Embassy,  B-1000 
Brussels,  Belgiuim  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
conunents  and  then  send  it  to  the  Manager. 
Brussels  Aircraft  Certification  Office. 

(e)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents  referred 
to  herein  upon  request  to  Avions  Mudry  ft 
Cie,  B.P.  214,  27300  Bernay,  France;  at  may 
examine  this  document  at  the  FAA,  Central 
Region,  Office  of  the  Assistant  Chief  Counsel. 
Room  1558, 601  E.  12th  Street,  Kansas  Qty, 
Missouri  64106. 

(f)  This  amendment  supersedes  AD  80-24- 
51,  Amendment  39-4119. 

Issued  in  Kansas  Qty,  Missouri,  on  January 
8, 1993. 

Gerald  W.  Pierce, 

Acting  Manager.  Small  Airpiane  Directorate. 
Aircraft  Cer^ication  Servke. 

[FR  Doc.  93-840  Piled  1-13-93;  8:45  am] 

BtUJNQ  COOK  4S10-1S-U 

14  CFR  Part  39 
[Docket  No.  92-NII-132-AD] 

Alrworthlnasa  Diractivas;  McOonnaH 
Douglas  Modal  OC-6  Sarlas  AIrplanaa 

AQB4CY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). _ 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
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directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  DC- 
6  series  airplanes.  This  proposal  would 
require  the  implementation  of  a 
supplemental  structural  inspection 
program  either  by  the  accomplishment 
of  specific  inspections  or  by  the  revision 
of  the  FAA-approved  maintenance 
program  to  include  such  a  program. 

This  proposal  is  prompted  by  a 
structural  reevaluation,  which  has 
identified  certain  significant  structural 
components  to  inspect  for  fatigue  cracks 
as  these  airplanes  approach  and  exceed 
the  manufacturer’s  original  design  life. 
Fatigue  cracks  in  these  areas,  if  not 
detected  and  corrected  in  a  timely 
manner,  could  compromise  the 
structural  integrity  of  these  airplanes. 
DATES:  Comments  must  be  received  by 
March  11, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  EHrectorate,  ANM-103, 
Attention:  Rules  Docket  No.  92-NM- 
1 32-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  fix)m 
McDonnell  Douglas  Corporation,  P.O. 
Box  1771,  Long  Beach,  California 
90846-0001,  Attention:  Business  Unit 
Manager,  Technical  Publications — 
Technical  Administrative  Support,  Cl- 
L5B.  This  information  may  be  examined 
at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA,  Los 
Angeles  Aircraft  Certification  Ofiice 
(ACO),  3229  East  Spring  Street,  Long 
Beach,  California. 

FOR  FURTHER  INFORMATtON  CONTACT:  Mr. 
Wahib  Mina,  Aerospace  Engineer,  Los 
Angeles  Aircraft  Certification  Office, 
ANM-120L,  FAA,  Transport  Airplane 
Directorate,  3229  East  Spring  Street, 
Long  Beach,  California  90806-2425; 
telephone  (310)  988-5324;  fax  (310) 
988-5210, 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
propo^  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 


proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  92-NM-132-AD.’’  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
92-NM-132-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

A  significant  number  of  transport 
category  airplanes  are  approaching  their 
design  life  goal.  It  is  expected  that  these 
airplanes  will  continue  to  be  operated 
beyond  this  point.  The  incidence  of 
fatigue  cracking  on  these  airplanes  is 
expected  to  increase  as  airplanes  reach 
and  exceed  this  goal.  In  order  to 
evaluate  the  impact  of  increased  fatigue 
cracking  with  respect  to  maintaining  the 
safe  design  of  the  McDonnell  Douglas 
Model  DC-6  airplane  structure,  the 
manufacturer  has  conducted  a  structural 
reassessment  of  these  airplanes  using 
engineering  evaluation  techniques.  The 
criteria  for  this  reassessment  are 
contained  in  FAA  Advisory  Circular 
(AC)  91-60,  “Continued  Airworthiness 
of  Older  Airplanes.” 

In  response  to  AC-91-60,  McDonnell 
Douglas  Corporation  initiated  the 
development  of  a  Supplemental 
Inspection  Document  (SID)  for  Models 
DC— 6,  DC— 6A,  DC— 6B,  C— 118A,  and 
R6D-1  series  airplanes,  (hereinafter 
referred  to  as  “Model  DC-6”). 
McDonnell  Douglas  Corporation 
coordinated  its  efforts  with  the 
operators  of  Model  E)C-6  series 
airplanes.  To  make  maximum  use  of 
service  experience  and  existing 
maintenance  programs.  Model  DC-6 
operators  have  participated  with  the 
manufacturer  and  the  FAA  in  generating 
the  Model  DC-6  SID. 


McDonnell  Douglas  Corporation 
developed  criteria  and  guidelines  for: 

(1)  Selecting  the  major  areas  of  the 
structure,  identified  as  Principal 
Structural  Elements  (PSE),  which  are 
candidates  for  supplemental  inspection 
by  using  the  latest  engineering  analysis 
techniques;  and  (2)  analyzing  existing 
inspection  programs.  This  supplemental 
inspection  program  evaluates  the 
adequacy  of  current  normal 
maintenance  inspection  programs  to 
detect  fatigue  damage,  and  provides 
detailed  non-destructive  inspection 
procedures  to  supplement  the  operators* 
existing  inspection  programs,  as 
necessary. 

The  program  was  established  upon 
the  evaluation  of  each  PSE  select^.  A 
PSE  is  defined  as  “that  structure  whose 
failure,  if  it  remained  undetected,  could 
lead  to  the  loss  of  the  aircraft.” 

Selection  of  a  PSE  is  influenced  by  the 
susceptibility  of  a  structural  area,  part, 
or  element  to  fatigue,  corrosion,  stress 
corrosion,  or  accidental  damage. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Ck>rporation  SID 
Report  No.  L26~014,  dated  January 
1992,  which  describes  the  structural 
supplemental  inspection  procedures  of 
all  Model  DC-6  series  airplanes. 

The  DC-6  SID,  Chapters  I,  II,  III,  and 
IV,  addresses  five  basic  issues: 

1.  Identification  of  the  selected  PSE’s; 

2.  When  to  accomplish  inspection; 

3.  Frequency  of  inspection; 

4.  Number  of  inspections  required;  and 

5.  Non-destructive  inspection  (NDI) 

procedures  for  detecting  cracks. 

The  SID  inspection  program  is  based 

on  Model  DC-6  current  usage, 
durability  assessment  of  the  structure 
using  current  analysis  techniques,  and 
selection  of  the  current  non-destructive 
inspection  methods.  In  order  to 
implement  the  SID  inspection  program, 
ea(±  operator  must  compare  its  current 
structural  maintenance  program  to  the 
SID  requirements  for  each  PSE,  If  the 
current  inspections  equal  or  exceed  the 
SID  requirements  for  a  given  PSE,  no 
supplemental  inspections  would  be 
required  for  that  PSE  under  the  SID 
program.  However,  if  the  opposite  is 
true,  supplemental  inspections  in  the 
form  of  more  frequent  inspections  or 
more  sensitive  NDI  methods,  or  both, 
would  be  necessary  in  addition  to  the 
operator’s  normal  maintenance  program 

Since  the  emphasis  of  the  SID 
program  is  on  aging  aircraft,  the 
inspection  program  emphasis  is  on  the 
hi^  time  aircraft  of  each  PSE 
population.  The  date  and  flight  hours 
(or  landings)  at  which  modification  or 
replacement  of  a  PSE  is  made,  would  be 
required  to  be  reported  by  the  operator 
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to  the  manufacturer  for  each  applicable 
airplane  by  fuselage  number  and/or 
factory  serial  number  and  number. 
That  particular  configuration  is  then 
evaluated  by  McDonnell  Douglas 
Corporation.  The  inspection  threshold 
and  interval  will  be  established,  and  a 
change,  if  needed,  will  be  published  in 
the  next  revision  of  the  SID. 

Inspection  Program 

The  expected  fatigue  life  of  each  PSE 
is  determined  by  a  demonstrated  life, 
either  by  service  experience  or  by 
analysis.  The  time  when  the 
supplemental  inspections  are  to  begin  or 
be  completed  is  determined  fi-om  the 
expected  fatigue  life  and  crack 
propagation  ^aracteristics  of  each  PSE. 
All  inspections  are  to  be  accomplished 
before  the  airplane  exceeds  the  fatigue 
life  threshold. 

The  results  of  the  supplemental 
inspections  are  to  be  reported  to  the 
manufacturer  on  a  form  provided  in  the 
SID.  This  information  will  be  presented 
in  the  periodic  revisions  for  the  SID. 

Effects  of  Existing  Maintenance 
Ingrams 

In  developing  the  SID,  the 
manufacturer,  operators,  and  the  PAA 
reviewed  the  operation  and 
maintenance  practices  of  existing 
maintenance  programs  with  respect  to 
the  basic  requirements  of  the  SID 
program.  As  a  result,  the  McDonnell 
Douglas  DC-6  SID  allows  affected 
operators  to  take  credit  for  maintenance 
already  being  performed,  and  gives  the 
operators  flexibility  in  revising  their 
maintenance  programs  to  incorporate 
this  supplemental  program  for  their 
airplanes. 

Proposed  Requirements  of  this  AD 
Action 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  the  implementation  of  a 
supplemental  structural  inspection 
program,  and  the  repair  or  replacement 
of  any  cracked  structure  detected  during 
the  inspections.  Operators  would  have 
the  option  to  implement  the  program 
either  by  the  accomplishment  of  specific 
inspections  or  by  revising  the  FAA- 
approved  maintenance  program  to 
include  such  a  program.  Paragraph  (a)  of 
the  proposal  provides  for 
accomplishment  of  the  specific 
inspections  described  in  the  referenced 
SID;  the  intent  of  this  paragraph  is  to 
address  those  operators  that  are  not 
operating  under  an  FAA-approved 
maintenance/inspection  program. 
Paragraph  (b)  provides  an  alternative 


method  of  compliance  to  those 
operators  that  operate  under  such  a 
program;  this  alternative  procedure 
allows  these  opmators  to  revise  their 
FAA-approved  maintenance/inspection 
programs  to  include  a  schedule  for  die 
supplemental  structural  Inspections. 

Economic  Impact 

There  are  approximately  75 
McEfonnell  Douglas  Model  DC-6  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet  The  PAA  eriUnates  that 
57  airplanes  of  U.S.  registry  would  be 
affected  by  this  propoa^  AD.  Of  these 
57  airplanes.  13  are  operated 
pressurized  and  44  are  operated  nrar- 
pressurized. 

For  the  13  pressxirized  airplanes,  the 
FAA  estimates  that  it  would  take 
approximately  330  work  hours  per 
airplane  to  accomplish  the  proposed 
inspection  actions,  at  an  average  labor 
rate  of  $55  per  work  hour.  Bas^  on 
these  figures,  the  total  cost  impact  on 
U.S.  operators  of  pressurized  Model 
DC-6  series  airplraes  of  $235,950,  or 
$18,150  per  airplane. 

For  the  44  non-pressurized  airplanes, 
the  FAA  estimates  that  it  would  take 
approximately  210  work  hours  per 
airplane  to  accomplish  the  proposed 
inspection  actions,  at  an  average  labor 
rate  of  $55  per  work  hour.  Bas^  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  of  non- 
pressurized  Model  DC-^  series 
airplanes  of  $508,200,  or  $11,550  per 
airolane. 

Based  on  the  figures  discussed  above, 
the  total  cost  impact  of  this  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$744,150.  This  total  cost  figure  assiunes 
that  no  operator  has  yet  accomplished 
the  requirements  of  diis  proposed  AD 
action. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “major  rule”  under  Executive 
Order  12291;  (2)  is  not  a  “significant 
rule”  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26. 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 


number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibflity  Act 
A  copy  of  the  dr^  regulatory  evahiatlon 
prepa^  for  this  actioo  is  ccmtained  in 
the  Rules  Docket  A  copy  of  it  may  be 
obtained  by  contacting  Rules  Docket 
at  the  location  provid^  under  the 
caption  ADDRESSES. 

List  of  Sul^ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety 

Tha  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authfxity  delated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  fcxr  part  39 
continues  to  read  as  follows: 

Aolhority:  49  USJC.  App.  13S4(a).  1421 
and  1423;  49  U.&a  106(g};  and  14  CFR 
11.80. 

139.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  followii^  new  airworthiness 
directive: 

McDonnell  Donbas:  Docket  92-NM-132- 
AD. 

Applicability:  All  Model  DC-6,  DC-6  A 
DC-^B,  C-118A,  and  R6D-1  series  airplanes; 
certificated  in  any  category. 

Compliance:  R^uir^  as  indicated,  unless 
accomplished  {veriously. 

To  ensure  the  continuing  structural 
integrity  of  these  airplanes,  accomplish  the 
following: 

(a)  Except  as  provided  by  paragraph  (b)  of 
this  AD.  inspect  eadi  Prindpal  Structural 
Element  (P^)  defined  in  Qmpter  1,  Section 
6,  and  Chapter  III,  of  McDonnell  Douglas 
Corporation  Report  Na  L26-014,  DC^ 
Supplemental  Inspection  Document  (SID), 
dated  January  1992  (hereafter  referred  to  as 
"the  SID”),  in  accordance  with  the  non¬ 
destructive  inspection  methods  set  forth  in 
Chapter  11  of  the  SID.  and  in  accordance  with 
the  schedule  specified  in  paragraphs  (aKl) 
and  (aK2)  of  this  AD; 

(1)  Complete  the  initial  Inspection  of  each 
PSE  specified  in  Chapter  I.  Section  6,  and 
Chapter  III  of  the  SID  as  follows: 

(1)  For  PSE’s  that  have  not  yet  reached  their 
inspection  threshold  as  of  one  year  after  the 
effective  date  of  this  AD,  the  initial 
inspection  must  be  accomplished  no  later 
that  the  threshold  specified 

(ii)  For  PSE’s  that  have  exceeded  their 
Inspection  threshold  as  of  one  yeac  after  the 
eff^ive  date  of  this  AD,  the  initial 
inspection  must  be  accomplished  within  on 
repeat  (R)  interval  for  the  PSE,  measured 
from  a  date  one  year  after  the  effective  date 
of  this  AD. 

(2)  Subsequent  inspections  must  be 
accomplish^  at  intervals  not  to  exceed  the 
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intervals  specified  in  Chapter  III,  Section  1, 
of  the  SID  for  the  specific  NDI  sequence  code 
used  at  the  previous  inspection. 

(b)  As  an  alternative  to  the  requirements  of 
paragraph  (a)  of  this  AO:  Within  one  year 
after  the  effective  date  of  this  AD.  incorporate 
a  revision  into  the  FAA-approved 
maintenance  inspection  program  which 
provides  for  inspection  of  the  PSE’s  defined 
in  Chapter  I,  Se^on  6,  and  Chapter  III  of  the 
SID.  The  non-destructive  inspection 
techniques  set  forth  in  the  SH)  provide 
acceptable  methods  for  accomplishing  the 
insp^ions  required  by  this  AD. 

(c)  Discrepant  structure  detected  diuing  the 
inspections  required  by  this  AD  must  be 
replaced  or  repaired  prior  to  further  flight,  in 
accordance  with  the  McDonnell  Douglas  DC- 
6  Structural  Repair  Manual;  or  in  accordance 
with  data  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA, 
Transfmrt  Airplane  Directorate. 

(d)  All  insp^ion  results  (positive  or 
negative)  must  be  reported  to  the  McDonnell 
Douglas  Corporation  in  accordance  with  the 
instructions  in  the  SID.  Information 
collection  requirements  contained  in  this 
regulation  have  been  approved  by  the  Office 
of  Management  and  Budget  (0MB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.Q  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Niunber  2120-0056. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Certification  Office  (ACO),  FAA 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  January 
8, 1993. 

N.  B.  Martenson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

IFR  Doc.  93-837  Filed  1-13-93;  8:45  am) 
BHJJNQ  CODE  4S10-13-U 


RMaarch  and  Special  Programa 
Adminiatration 

14  CFR  Part  234 

[DockM  No.  48524;  Notico  93-1] 

mN  2137-AB94 

Amandmanta  to  tha  On-Tlma 
Diadoaura  Rula;  Extanaion  of 
Comment  Period 

AGENCY:  Reseajrch  aitd  Special  Programs 
Administration  (RSPA),  DOT. 


ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  On  December  11, 1992,  RSPA 
published  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  to  amend  the  on-time  flight 
reporting  reqmrements.  The  NPRM 
provided  a  30-day  comment  period, 
ending  January  11, 1993.  The  Air 
Transport  Association  of  America  (ATA) 
requested  that  the  comment  period  be 
extended  for  one  month.  ATA  stated 
that  the  NPRM  raises  significant 
operational  and  cost  issues  for  the 
afiected  carriers,  and  the  holiday  season 
will  impede  ATA’s  efforts  to  prepare  a 
consolidated  industry  response  to  the 
NPRM.  RSPA  is  extending  the  comment 
period  for  an  additional  30  days  to 
allow  industry  time  to  evaluate  the 
proposal  and  facilitate  the  submission  of 
comments. 

DATES:  The  comment  period  is  extended 
horn  January  11, 1993,  to  February  11, 
1993. 

ADDRESSES:  Comments  to  this  docket 
should  be  directed  to  the  Docket  Clerk, 
Docket  48524,  room  4107,  Department 
of  Transportation.  400  Seventh  Street. 
SW.,  Washington,  DC  20590.  Comments 
should  identify  the  docket  number  and 
be  submitted  in  duplicate  to  the  above 
address.  Receipt  of  comments  will  be 
acknowledged  if  the  commenter 
includes  a  stamped,  self-addressed 
postcard  on  which  the  following 
statement  is  made:  Comments  on  Docket 
48524.  The  Docket  Clerk  will  time-  and 
date-stamp  the  postcard  and  return  it  to 
the  commenter.  All  comments  will  be 
available  for  examination  in  the  Rules 
Docket  both  before  and  after  the  closing 
date  for  comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Stankus,  Office  of  Airline 
Statistics,  DAI-10,  Research  and  Special 
Programs  Administration,  Department 
of  Transportation,  at  the  address  above. 
Telephone;  (202)  366-4387. 

Issued  in  Washington,  DC,  on  January  8, 
1993. 

Alan  I.  Roberts, 

Acting  Administrator,  Research  and  Special 
Programs  Administration. 

(FR  Doc.  93-894  Filed  1-13-93;  8:45  am] 
BtUma  CODE  4S10-SS-M 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 
21  CFR  Part  1308 

Schedules  of  Controlled  Substances 
Temporary  Placement  of  Alpha- 
ethyltryptamine  into  Schedule  I 

AGENCY:  Drug  Enforcement 
Administration,  Justice. 
action:  Notice  of  intent. 

SUMMARY:  The  Administrator  of  the  Drug 
Enforcement  Administration  (DEA)  is 
issuing  this  notice  of  intent  to 
temporarily  place  alpha-ethyltryptamine 
into  Schedule  I  of  the  Controlled 
Substances  Act  (CSA)  pursuant  to  the 
temporary  scheduling  provisions  of  the 
CSA  (21  U.S.C.  811(h)).  This  intended 
action  is  based  on  the  finding  by  the 
DEA  Administrator  that  the  placement 
of  alpha-ethyltryptamine  in  Schedule  I 
of  the  CSA  is  necessary  to  avoid  an 
imminent  hazard  to  the  public  safety. 
Finalization  of  this  action  will  impose 
the  criminal  sanctions  and  regulatory 
controls  of  Schedule  I  on  the 
manufacture,  distribution,  and 
possession  of  alpha-ethyltryptamine. 

FOR  FURTHER  INFORMATION  CONTACT: 
Howard  McClain,  Jr.  Chief,  Drug  and 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington,  DC  20537,  Telephone: 

(202)  307-7183. 

SUPPLEMENTARY  mFORMATION:  The 
Comprehensive  Crime  Control  Act  of 
1984  (Pub.  L.  98-473),  which  was 
signed  into  law  on  Ortober  12, 1984, 
amended  section  201  of  the  Controlled 
Substances  Act  (CSA)  (21  U.S.C.  811)  to 
give  the  Attorney  General  the  authority 
to  temporarily  place  a  substance  into 
Schedule  I  of  the  CSA  if  he  finds  that 
such  action  is  necessary  to  avoid  an 
imminent  hazard  to  the  public  safety.  A 
substEuice  may  be  temporarily 
scheduled  under  the  emergency 
provision  of  the  CSA  if  that  substance 
is  not  listed  in  any  other  schedule  imder 
section  202  of  the  CSA  (21  U.S.C.  812) 
or  if  there  is  no  approval  or  exemption 
in  effect  under  21  U.S.C.  355  for  ^e 
substance.  The  Attorney  General  has 
delegated  his  authority  under  21  U.S.C. 
811  to  the  Administrator  of  DEA  (28 
CFR  0.100).  In  making  a  finding  that 
placing  a  substance  temporarily  in 
Schedule  I  of  the  CSA  is  necessary  to 
avoid  an  imminent  hazard  to  the  public 
safety  the  Administrator  is  required  to 
consider  three  of  the  eight  factors  set 
forth  in  section  201(c)  of  the  CSA  (21 
U.S.C.  811(c)).  These  factors  are  as 
follows:  (4)  Wstory  and  current  pattern 
of  abuse;  (5)  The  scope,  duration  and 
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significance  of  abuse;  and  (6)  What,  if 
any,  risk  there  is  to  the  public  health. 

Alpha-ethyltryptamine  has  been 
classified  as  a  central  nervous  system 
(CNS)  stimulant  as  well  as  a  tryptamine 
hallucinogen.  Chemically  it  is  a-ethyl* 
iH-indole-S-ethanamine  or  3-(2- 
aminobutyl)indole.  It  is  structurally 
similar  to  NJ4-dimethyltryptamine 
(DMT)  and  N,N-diethyltryptamine 
(DET)  both  of  which  are  hallucinogens 
controlled  in  Schedule  I  of  the  CSA. 
Available  data  indicates  that  alpha- 
ethyltryptamine  produces  some 
pharmacological  effects  qualitatively 
similar  to  those  of  other  Schedule  I 
hallucinogens. 

DEA  first  encountered  alpha- 
ethyltryptamine  in  1986  at  a  clandestine 
laboratory  in  Nevada.  Several  exhibits  of 
alpha-ethyltryptamine  have  been 
analyzed  by  DEA  and  state  forensic 
laboratories  since  1989.  Individuals  in 
Colorado  and  Arizona  have  purchased 
several  kilograms  of  this  substance  as 
the  acetate  salt  from  chemical  supply 
companies  and  have  distributed  and 
sold  quantities  to  individuals  for  the 
purpose  of  human  consumption.  Touted 
as  an  MDMA  (3, 4- 

methylenedioxymethamphetamine)-like 
substance,  it  has  been  trafficked  as 
“TRIP”  or  “ET".  Distribution  and  use 
has  been  primarily  among  high  school 
and  college-aged  individuals.  In 
Arizona,  the  death  of  a  19  year  old 
female  was  attributed  to  acute  alpha- 
ethyltryptamine  toxicity.  Illicit  use  has 
been  documented  in  both  Germany  and 
Spain  where  two  deaths  have  resulted 
finm  alpha-ethyltryptamine  overdose. 

Alpha-ethyltryptamine  acetate  was 
marketed  by  the  Upjohn  Company  in 
1961  as  an  antidepressant  under  the 
trade  name  of  Monase.  After  less  than 
one  year  of  marketing,  Upjohn  withdrew 
its  New  Drug  Application  when  it 
became  apparent  that  Monase 
administration  was  associated  with  the 
development  of  agranulocytosis.  Recent 
scientific  data  would  also  suggest  that 
this  substance  may  produce 
neurotoxicity  similar  to  the  neuro-toxic 
effects  produced  by  MDMA  and  PCA 
(para-chloroamphetamine). 

The  continued  uncontrolled 
availability  of  alpha-ethyltryptamine.  its 
CNS  stimulatory  and  hallucinogenic 
properties  similar  to  those  of  DMT,  DET 
and  MDMA,  its  association  with 
agranulocytosis  and  possible 
neurotoxicity,  pose  an  imminent  hazard 
to  public  safety.  DEA  is  not  aware  of  any 
therapeutic  use  of  this  substance  in  the 
United  States. 

In  accordance  with  the  provisions  of 
section  201(h)  of  the  CSA  (21  U.S.C. 
811(h))  and  28  CFR  0.100  the 
Administrator  has  considered  the  three 


factors  required  for  a  determination  of 
whether  temporarily  scheduling  alpha- 
ethyltryptamine  under  the  CSA  is 
necessary  to  avoid  an  imminent  hazard 
to  the  public  safety.  Based  on  a 
consideration  of  these  factors  and  other 
relevant  information,  the  Administrator 
finds  that  placement  of  alpha- 
ethyltryptamine  into  SchMule  I  of  the 
CSA  is  necessary  to  avoid  an  imminent 
hazard  to  the  public  safety. 

As  required  by  section  201(h)(4)  of  the 
CSA  (21  U.S.C.  811(h)(4)).  the 
Administrator  has  notifi^  the  Assistant 
Secretary  for  Health,  delegate  of  the 
Secretary  of  Health  and  Human 
Services,  of  his  intention  to  temporarily 
place  alpha-ethyltryptamine  into 
Schedule  1  of  the  CSA.  Comments 
submitted  by  the  Assistant  Secretary  for 
Health  in  response  to  this  notification 
including  whether  there  is  an 
exemption  or  approval  in  effect  for 
alpha-ethyltryptamine  under  the 
F^eral  Food,  Drug  and  Cosmetic  Act, 
shall  be  taken  into  consideration  before 
a  final  order  is  published.  Because  the 
Administrator  finds  that  it  is  necessary 
to  temporarily  place  alpha- 
ethyltryptamine  into  Schedule  I  to  avoid 
an  imminent  hazard  to  the  public  safety, 
the  final  order,  if  issued,  will  be 
effective  on  the  date  of  publication  of 
the  Federal  Register.  Further,  it  is  the 
intention  of  the  Administrator  to  issue 
such  a  final  order  as  soon  as  possible 
after  the  expiration  of  thirty  days  from 
the  date  of  publication  of  this  notice  and 
the  date  that  notification  was 
transmitted  to  the  Assistant  Secretary 
for  Health. 

The  Administrator  of  the  Drug 
Enforcement  Administration  hereby 
certifies  that  this  notice  of  intent  to 
temporarily  place  alpha-athyltryptamine 
into  Schedule  I  of  the  CSA  will  have  no 
significant  impact  upon  entities  whose 
interests  must  be  considered  under  the 
Regulatory  Flexibility  Act,  5  U.S.C.  801 
et  seq. 

The  temporary  scheduling  of  alpha- 
ethyltryptamine  is  not  a  major  rule  for 
the  purposes  of  Executive  Order  (E.O.) 
12291  of  February  17, 1981.  It  has  been 
determined  that  drug  scheduling 
matters  are  not  subject  to  review  by  the 
Office  of  Management  and  Budget 
(0MB)  pursuant  to  the  provisions  of 
E.O.  12291.  Accordingly,  this  proposed 
emergency  scheduling  action  is  not 
subject  to  provisions  of  E.0. 12778 
which  are  contingent  upon  review  by 
0MB.  This  regulation  both  responds  to 
an  emergency  situation  posing  an 
imminent  danger  to  the  public  safety, 
and  is  essential  to  a  criminal  law 
enforcement  function  of  the  United 
States.  Accordingly,  it  is  not  subject  to 
a  moratorium  on  regulations  ordered  by 


the  President  of  the  United  States  in  his 
memorandum  of  January  28. 1992,  as 
amended. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  in  E.0. 12291,  and  it  has  been 
determined  that  the  temporary 
placement  of  alpha-ethyltryptamine  into 
Schedule  I  of  the  CSA  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

List  of  Subjects  in  21  CFR  Part  1308 

Administrative  practice  and 
procedure.  Drug  traffic  control. 

Narcotics,  Prescription  drugs.  Reporting 
and  record  keeping  requirements. 

Under  the  authority  vested  in  the 
Attorney  General  by  section  201(h)  of 
the  CSA  (21  U.S.C.  811(h)).  and 
delegated  to  the  Administrator  of  the 
DEA  by  Department  of  Justice 
regulations  (28  CFR  0.100),  the 
Administrator  hereby  intends  to  order 
that  21  CFR  part  1308  be  amended  as 
follows: 

PART  1308-^CHEOULES  OF 
CONTROLLED  SUBSTANCES 

1.  The  authority  citation  for  21  CFR 
part  1308  continues  to  read  as  follows: 

Authority:  21  U.S.C  811,  812,  871b,  unless 
otherwise  noted. 

2.  Section  1308.11  is  amended  by 
adding  paragraph  (g)(5)  to  read  as 
follows: 

§1308.11  SchMiulel 
***** 

(g)*  *  * 

(1)  N-(1-t)enzyM-ptpef(dyl)-N-pheny<propan- 

amide  (benzylfentar^,  its  Ofkical 
siomere,  salts  and  salts  o(  isomers .  9818 

(2)  N4l-<2-thienyi)(notltyl-4-plpefldyq4l- 
plienylpropanamide  (thenyNentanyO,  Its 
optical  Isomers,  salts  and  salts  of  Isomers  9834 

(5)  alpha-ethyNryptamina,  Its  optical  Iso¬ 
mers,  salts  and  sate  of  iaomers .  7249 

Some  other  names:  atryptamine;  a-ethyl-1H- 
lndole-3-athanamina;  3-(2-antin(X)uty1) 

Indole. 

Date:  January  8. 1993. 

Robert  C  Bonner, 

Administrator  of  Drug  Enforcement. 

[FR  Doc.  93-878  Filed  1-13-93;  8:45  am] 
MUMQ  CODE  441O-0a-M 
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DEPAimiENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  26  and  301 
[PS-73-M;  PS-32-W] 

BIN  1S4S-AL75;  1545-A089 

GeneraHorv^MppIng  Transfer  Tax; 
Healing 

AGENCY:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Notice  of  public  hearing  on 
proposed  regulations. 

SUMMARY:  This  document  provides 
notice  of  a  public  hearing  on  proposed 
Income  Tax  Regulations  relating  to  the 
generation-skipping  transfer  tax 
imposed  imder  chapter  13  of  the 
Internal  Revenue  C^e. 

DATES:  The  public  hearing  will  be  held 
on  Wednesday.  April  21. 1993. 
beginning  at  10  a.m.  Requests  to  speak 
and  outlines  of  oral  comments  must  be 
received  by  Wednesday,  March  31. 

1993. 

ADDRESSES:  The  public  hearing  will  be 
held  in  the  IRS  Commissioner’s 
Conference  Room,  room  3313,  Internal 
Revenue  Building.  1111  Constitution 
Avenue.  NW..  Washington.  DC. 

Requests  to  ^eak  and  outlines  of  oral 
comments  should  be  submitted  to  the 
Internal  Revenue  Service,  P.O.  Box 
7604.  Ben  Franklin  Station.  Attn: 
CC:CORP:T:R  lPS-73-68;  PS-32-901, 
room  5228.  Washington.  DC  20044. 

FOR  FURTHER  WFORMAT10N  CONTACT: 

Mike  Slaughter  of  the  Regulation  Unit, 
Assistant  ^ief  Coimsel  (Corporate), 
202-622-7190  (not  a  toll-free  numW). 
SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
regulations  that  would  apply  additions 
to  the  Generation-Skipping  Transfer 
Regulations  (26  CFR  part  26)  under 
sections  2601  through  2663  of  the 
Internal  Revenue  Code  (Code).  The 
proposed  regulations  were  published  in 
the  Federal  Register  for  Thursday, 
December  24, 1992  (57  FR  61356  and 
61353). 

The  preamble  of  the  proposed 
regulations  inadvertently  made 
reference  to  the  public  hearing  being 
held  on  February  18, 1993,  and  the 
outline  of  oral  cxHnments  being  due  on 
Febriiary  1, 1993.  Hioee  dates  are 
inaccurate.  The  public  hearing  is 
scheduled  for  April  21, 1993,  and  the 
outline  of  oral  comments  is  due  on 
March  31, 1993. 

The  rules  of  §  601.601(a)(3)  of  the 
“Statement  of  Procedural  Rules’’  (26 
CFR  part  601)  shall  apply  with  respect 
to  the  public  hearing.  Persons  who  have 


submitted  written  comments  within  the 
time  prescrflied  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  ora!  commrats  at  the 
hearing  on  die  proposed  regulations 
should  submit  not  later  than 
Wednesday.  March  31, 1993,  an  outline 
of  die  oral  comments/testimony  to  be 
presented  at  the  hearing  and  the  time 
they  wish  to  devote  to  each  subject. 

^ch  speaker  (or  groups  of  spiers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  Ume 
consumed  by  the  questions  from  the 
panel  for  the  government  and  answers 
to  these  questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45 
a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

By  direction  of  the  Commissioiier  of 
Internal  Revenue. 

(fynthia  E.  Grigsby, 

Alternate  Federal  BegisterlJaisoa  Officer, 
Assistant  Qii^  Couv^  (Corporate). 

(FR  Doc  93-661  Filed  1-13-93;  8:45  am] 
BtUMO  CODE  4Me-«1-M 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 

Indiana  Regtdatory  Program 
Amendment 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  submitted  by 
Indiana  as  a  modification  to  the  State’s 
regulatory  program  (hereinafter  referred 
to  as  the  Indiana  program)  under  the 
Surface  Mining  C^trol  and 
Reclamation  Act  of  1977  (SMCRA) 

The  amendment  (Program 
Amendment  92-7)  submitted  consists  of 
proposed  changes  to  the  Indiana  Surface 
Mining  Rules  concerning  subsidence 
liability.  This  amendment  is  intended  to 
revise  the  permitting  requirements  and 
the  performance  standa^s  for 
subsidence  control  applicable  to 
underground  coal  mining  operations. 

'This  document  sets  form  the  times 
and  locations  that  the  Indiana  program 


and  the  proposed  amendment  to  that 
program  will  be  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment,  and  the  procedures  that 
will  be  followed  for  a  public  hearing,  if 
one  is  requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4  pjn.  on  February 
16, 1993;  if  requested,  a  public  hearing 
on  the  proposM  amendment  is 
scheduled  for  1  p.m.  on  February  8, 

1993;  and,  requests  to  present  oral 
testimony  at  the  hecuing  must  be 
received  on  or  before  4  p.m.  on  January  ' 
29. 1993. 

ADDRESSES:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  directed  to  Mr.  Roger  W.  Caffioun, 
Director,  Indianapolis  Field  Office,  at 
the  address  listed  below.  If  a  hearing  is 
requested,  it  will  be  held  at  the  same 
address. 

Copies  of  the  Indiana  program,  the 
amendment,  a  listing  of  any  scheduled 
public  meetings,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  following  Icxxttions,  during 
normal  business  hours,  Monday  through 
Friday,  excluding  holidays; 

Office  of  Surfece  Mining  Reclamation 
and  Enforcement,  Indianapolis  Field 
Office,  Minton-Capehart  Federal 
Building,  575  North  Pennsylvania 
Street,  room  301,  Indianapolis,  IN 
46204.  Telephone:  (317)  226-6166. 
Indiana  Department  of  Natural 
Resources,  402  West  Washington 
Street,  room  295,  Indianapolis.  IN 
46204.  Telephone:  (317)  232-1547. 
Each  requester  may  receive,  free  of 
charge,  one  copy  of  the  proposed 
amendment  by  contacting  the  OSM 
Indianapolis  Field  Office. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roger  W.  Calhoun,  Director,  telephone 
(317)  226-6166. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Indiana  Program 

On  July  29, 1962,  tlw  Indiana  program 
was  made  elective  by  the  conditional 
approval  of  the  Secnetary  of  the  Interior. 
Information  pertinent  to  the  general 
background  on  the  Indiana  program, 
including  the  Secretary’s  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Indiana  program  can  be 
found  in  the  July  26, 1982,  Federal 
Register  (47  FR  32107).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  are 
identified  at  30  gNi  914.10, 914.15,  and 
914.16. 
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II.  Discussion  of  the  Proposed 
Amendment 

By  letter  dated  December  2, 1992, 
(Administrative  Record  No.  IND-1175). 
the  Indiana  Department  of  Natural 
Resources  (IDNR)  submitted  a  proposed 
amendment  to  the  Indiana  program  at 
310  Indiana  Administrative  Code  (LAC) 
12-3-87.1, 12-3-130.1  and  12-3-131.1. 

The  proposed  amendment  consists  of 
the  addition  of  the  following  Indiana 
rules: 

2 .  310 1  AC  1 2-3-87. 1  Underground 
Mining  Permit  Applications; 

Reclamation  Plan;  Subsidence  Control 
Plan. 

This  provision  would  require  the 
identification  in  the  permit  application 
of  existing  structures  and  renewable 
resource  lands  in  the  proposed  permit 
area  and  whether  any  subsidence  would 
cause  damage  or  diminution  of  value.  If 
damage  or  diminution  of  value  could 
occur,  a  subsidence  control  plan  is 
required  which  contains:  A  description 
of  the  mining  method;  a  map  of 
underground  workings,  planned 
subsidence  areas,  and  areas  where 
prevention  or  minimization  measures 
will  be  taken;  a  description  of  physical 
conditions  which  would  affect 
subsidence  and  related  damage; 
subsidence  monitoring;  a  description  of 
subsidence  control  measures;  a 
description  of  anticipated  effects  of  any 
planned  subsidence;  a  description  of 
subsidence  mitigation  and  remedial 
measures;  and  other  information 
specified  by  the  director  of  IDNR. 

2.  310  lAC  12-5-130.1  Underground 
Mining;  Subsidence  Control;  General 
Requirements. 

This  provision  would  require  a 
permittee  to  either  adopt  measures 
which  prevent  subsidence  ft’om  causing 
material  damage,  maximize  mine 
stability,  and  maintain  the  value  and 
use  df  lands:  or  adopt  mining 
technology  which  provides  for  planned 
subsidence  in  a  predictable  and 
controlled  manner.  The  permittee  shall 
comply  with  the  approved  subsidence 
control  plan.  The  permittee  shall  correct 
material  damage  caused  to  surface 
lands,  and,  to  the  extent  required  under 
Indiana  law,  correct  damage  to 
structures  or  facilities  by  repair  or 
compensation.  The  rule  identifies 
structures  where  mining  shall  not  be 
conducted  beneath  or  adjacent  to  unless 
the  subsidence  control  plan 
demonstrates  that  subsidence  will  not 
cause  material  damage  to,  or  reduce  the 
reasonably  foreseeable  use  of  such 
structures.  The  rule  identifies  when  the 
director  of  IDNR  may  or  must  limit  or 


suspend  coal  oxtraction.  This  provision 
also  requires  the  submittal  of  a  detailed 
report  of  the  underground  workings 
including:  Maps,  descriptions  of 
workings,  and  confidentiality  request. 

3.  310  lAC  12-5-131.1  Underground 
Mining;  Subsidence  Control;  Public 
Notice. 

This  provision  requires  notification  of 
propos^  underground  mining  to 
owners  and  occupants  of  siurface 
property  and  structxires  and  pipeline 
operators.  The  provision  also  specifies 
the  availability  and  contents  of  the 
notices. 

The  full  text  of  the  proposed  program 
amendment  submitted  by  Indiana  is 
available  for  public  inspection  at  the 
addresses  listed  above.  The  Director 
now  seeks  public  comment  on  whether 
the  proposed  amendment  is  no  less 
effective  than  the  Federal  regulations.  If 
approved,  the  amendment  will  become 
part  of  the  Indiana  program. 

III.  Public  Comment  Procedures 

In  accordance  with  provisions  of  30 
CFR  732.17(h),  OSM  is  now  seeking 
comment  on  whether  the  amendment 
proposed  by  Indiana  satisfies  the 
requirements  of  30  CFR  732.15  for  the 
approval  of  State  program  amendments. 
If  the  amendment  is  deemed  adequate, 
it  will  become  part  of  the  Indiana 
program. 

Written  Conunents 

Written  comments  should  be  specific, 
pertain  only  to  issues  proposed  in  this 
rulemaking,  and  include  explanations  in 
support  of  the  commenter’s 
recommendations.  Comments  received 
after  the  time  indicated  under  DATES  or 
at  locations  other  than  the  Indianapolis 
Field  Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  the  close  of 
business  on  January  29, 1993.  If  no  one 
requests  an  opportunity  to  comment  at 
a  public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 


been  scheduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  who  desire  to  comment 
have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportxmity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  at  the  Indianapolis 
Field  Office  by  contacting  the  person 
listed  under  FOR  FURTHER  MFORMATION 
CONTACT.  All  such  meetings  will  be 
open  to  the  public  and,  if  possible, 
notices  of  meetings  will  be  posted  in 
advance  at  the  locations  listed  above 
under  ADDRESSES.  A  summary  of  the 
meeting  will  be  included  in  the 
Administrative  Record. 

rv.  Procedural  Determinations 

Executive  Order  12291 

On  July  12. 1984,  the  Office  of 
Management  and  Budget  (OMB)  granted 
the  Office  of  Surface  Inning 
Reclamation  and  Enforcement  (OSM)  an 
exemption  from  sections  3,  4,  7  and  8 
of  Executive  Order  12291  for  actions 
related  to  approval  or  conditional 
approval  of  State  regulatory  programs, 
actions  and  program  amendments. 
Therefore,  preparation  of  a  regulatory 
impact  analysis  is  not  necessary  and 
OWB  regulatory  review  is  not  required. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of  the 
Surface  Mining  Control  and 
Reclamation  Act  (SMCRA)  (30  U.S.C. 
1253  and  1255)  and  30  CFR  730.11, 
732.13  and  732.17(h)(10),  decisions  on 
proposed  State  regulatory  programs  and 
program  amendments  submitted  by  the 
States  must  be  based  solely  on  a 
determination  of  whether  the  submittal 
is  consistent  with  SMCRA  and  its 
implementing  Federal  regulations  and 
whether  the  other  requirements  of  30 
CFR  parts  730,  731,  and  732  have  been 
met. 
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National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(dl  of  SMCRA  (30  U.S.C.  1292(d) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(c)  of  the  National 
Environment^  Policy  Act  (42  U.S.C. 
4332(2X0). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
infmnation  collection  requirements  that 
require  approval  by  the  C^ce  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C  601 
et  seq).  The  State  submittal  which  is  the 
subje^  of  this  rule  is  based  upon 
counterpart  Federal  regulations  for 
which  an  economic  ai^ysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  eccmomic  efiect  upon  a 
substantial  number  of  anall  entities. 
Hence,  this  rule  will  msure  that  existing 
requirements  previously  promulgated 
by  OSM  will  ^  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  nue  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subjects  ia  30  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  December  24, 1992. 

Jeffivy  D.  Jarrett, 

Acting  Assistant  Director  Eastern  Support 
Center 

(FR  Doc.  93-971  Filed  1-13-93;  8:45  am] 
aaiJNQ  CODE  431O-0S-N 


30  CFR  Part  914 

Indiana  Abandoned  Mine  Land 
Reclamation  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACRON:  Pn^KMed  rule. 

SUMMARY:  OSM  is  armouncing  the 
receipt  of  a  proposed  amendment  to  the 
Indiana  Abmdoned  Mine  Land 
Redamation  (AMLR)  Program 


(hereinafter  referred  to  as  the  Indiana 
Program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA),  30  U.S.C.  1201  et  seq.,  as 
amended.  The  proposed  amendment  is 
intended  to  provide  the  policies  and 
procedures  with  which  Indiana  would 
conduct  the  Abandoned  Mine  Land 
Reclamation  emergency  program  on 
behalf  of  OSM. 

This  notice  sets  forth  the  times  and 
locations  that  the  Indiana  program  and 
the  proposed  amendment  to  that 
program  will  be  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment,  and  the  proc^ures  that 
will  be  followed  regarding  the  public 
hearing,  if  one  is  request^. 

DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on  February 
16, 1993.  If  requested,  a  public  hearing 
on  the  proposed  amendments  will  be 
held  at  1  p.m.  cm  February  8, 1993. 
Requests  to  present  oral  testimony  at  the 
hearing  must  be  received  on  or  before  4 
p.m.  on  Jantjwry  29, 1993. 

ADDRESSES:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  mailed  or  hmd-delivM^  to  Mr. 

Roger  W.  Calhoun,  Director. 

In^anapoHs  Field  Office,  at  the  address 
listed  below.  If  a  bearing  is  requested, 
it  will  be  held  at  the  same  address. 

Copies  of  the  Indiana  program,  the 
proposed  amendment,  a  listing  of  any 
sch^uled  public  meetings  and  all 
written  comments  received  in  response 
to  this  notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
throu^  Friday,  excluding  holidays: 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  IncUanapolis  Field 
Office,  Minton-Capehart  Federal 
Building,  575  N.  Peimsylvania  Street, 
room  301,  Indianapolis,  IN  46204, 
Telephone:  (317)  226-6166 
Indiana  Departm«it  of  Natural 
Resources,  402  West  Washington 
Street,  room  295.  Indianapolis.  IN 
46204,  Telephone:  (317)  232-1547 
Each  requester  may  receive,  free  of 
charge,  one  copy  of  the  propowd 
amendment  by  contacting  the  OSM 
Indianapolis  Field  Office. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Roger  W.  Calhoun.  Director. 
Indianapolis  Field  Office,  (317)  226- 
6700. 

SUPPt^MENTARY  INFORMATION: 

L  Background  on  the  Indiana  Program 

On  July  29, 1982,  the  Indiana  pn^ram 
was  made  effisctive  by  approval  of  the 
Secretary  of  the  Interior.  Information 


pertinent  to  the  general  background  on 
Indiana’s  program,  including  the 
Secretary’s  findings,  the  disposition  of 
comments,  and  a  detailed  explanation  of 
the  conditions  of  approval  of  the 
Indiana  program  can  be  found  in  the 
July  26, 1982,  Federal  Register  (47  FR 
32110).  Subsequent  actions  concerning 
the  conditions  of  approval  and  AMLR 
program  amendments  are  identified  at 
30  CFR  914.20  and  914.25. 

Section  410  of  SMCRA  authorizes  the 
Secretary  to  use  funds  under  the  AMLR 
program  to  abate  or  control  emergency 
situations  in  which  adverse  effects  of 
past  coal  mining  pose  an  immediate 
danger  to  the  public  health,  safety,  or 
general  welfare.  On  September  29, 1982 
(47  FR  42729),  OSM  invited  States  to 
amend  their  AMLR  Plans  for  the 
purpose  of  rmdertaking  mnergency 
reclamatian  programs  on  b^ialf  of  OSM. 
States  would  have  to  demonstrate  that 
they  have  the  statutmy  authority  to 
undertake  emergencies,  the  tactical 
capalnlity  to  design  and  supervise  the 
emergency  work,  and  the  administrative 
mechanisms  to  quickly  respond  to 
emergencies  eitha  directly  or  through 
contractors. 

Under  the  proviucms  of  30  CFR 
884.15,  any  ^te  may  submit  proposed 
amendments  to  its  approved  AMLR 
Plan.  If  the  proposed  amendments 
change  the  scope  of  major  polidra 
followed  by  the  State  in  the  conduct  of 
its  AMLR  program,  the  Director  must 
follow  the  pro(»dures  set  out  in  30  CFR 
884.14  in  reviewing  and  approving  or 
disapproving  the  proposed 
amendments. 

The  proposed  assumption  of  the 
AMLR  emergency  program  on  behalf  of 
OSM  is  a  major  addition  to  the  Indiana 
AMLR  program.  To  assure  the 
emergency  program,  Indiana  must  revise 
the  Indiana  Plan  to  indude  corulucting 
the  AML  emergency  program.  This 
amendment  pn^xised  changes  to  the 
Indiana  Plan  to  authorize  Indiana  to 
conduct  the  AMLR  emergency  program 
on  bdialf  of  OSM.  This  proposed  r^ 
begins  0^’s  review  process  on 
Indiana’s  Program  Amoidment. 

n.  Discussion  of  the  Proposed 
Amendment 

By  letter  received  Novmober  17, 1992 
(Administrative  Record  No.  IND-1171), 
the  Indiana  Department  of  Natural 
Resources  (IDNR),  DiWsion  of 
Redamaticm,  sul^tted  a  proposed 
Prr^ram  Amendment  to  the  Indiana 
Pro^m.  This  amendment  is  intended 
to  demonstiate  Indiana’s  capability  to 
effectively  perform  the  AMLR 
emergency  propam  on  behalf  of  OSM. 
In  support  of  the  proposed  amoidment. 
Indiana  also  nibi^tM  respcnses  to 
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OSM’s  September  29, 1982,  guidelines 
for  State  proposals  to  assume  the 
emeroency  program  (47  FR  42729). 

Indiana’s  proposed  revisions  to  the 
Indiana  Program  are  briefly  summarized 
below: 

1.  The  proposed  amendment  would 
allow  Indiana  to  assume  the 
administration  of  the  AMLR  emergency 
program  on  behalf  of  OSM.  The 
following  information  is  contained  in 
Indiana’s  formal  submission  to  OSM: 

A.  The  agency  designated  by  the 
Governor  as  authorized  to  receive  grants 
and  administer  an  emergency  program. 

B.  A  legal  opinion  from  the  chief  legal 
officer  that  the  designated  agency  has 
the  authority  under  State  law  to  conduct 
the  emergency  program  in  accordance 
with  the  requirements  of  section  410  of 
title  rv  of  the  Act. 

C.  A  description  of  the  policies  and 
procedures  to  be  followed  by  the 
designated  agency  in  conducting  the 
reclamation  program  including: 

(1)  The  purpose  of  the  emergency 
reclamation  program. 

(2)  The  coordination  of  emergency 
reclamation  woric  between  the  State, 
OSM  and  any  Indian  Tribe  reclamation 
proaam  located  within  the  State. 

(3)  Policies  and  procedures  regarding 
land  acquisition  on  emergency  projects 
in  connection  with  30  CI%  879.11(b)(2). 

(4)  Policies  and  procedures  regarding 
emergency  reclamation  on  private  land 
under  30  CFR  part  882,  and  on  public 
lands. 

(5)  Policies  and  procedures  regarding 
emergency  project  rights-of-entry  under 
30  CFR  877.14  and  other  realty 
functions. 

(6)  Public  participation  and 
involvement  in  the  preparation  of  the 
State  emergency  program. 

D.  A  description  of  the  administrative 
and  managerial  structure  to  be  used  in 
conducting  the  emergency  reclamation 
pro^m  including: 

(1)  The  organization  of  the  designated 
agency’s  emergency  program. 

(2)  A  description  of  the  adequacy  of 
staff  numbers  and  technical  sldlls  to  be 
committed  to  the  emergency  program. 

(3)  Administrative  procedures  ror  (a) 
investigating  and  reporting  emergency 
complaints;  (b)  determining  eligibility; 
(c)  rights-of-entry  and  necessary 
appraisals;  (d)  project  supervision;  and 
(e)  final  project  inspection  and 
preparation  and  submission  of  final 
project  reports. 

(4)  The  purchasing  and  procurement 
systems  to  be  used  by  the  agency  which 
will  quickly  respond  to  emergency 
situations. 

(5)  The  accounting  system  to  be  used 
by  the  agency. 

(6)  Technical  capability  to  design  and 
supervise  the  emergency  work. 


E.  A  general  description,  derived  from 
available  data,  of  emergency 
reclamation  activities  to  be  conducted, 
including  known  or  suspected 
geographical  areas  within  the  State, 
including: 

(1)  A  map  locator  showing  the  general 
location  of  known  or  suspected 
emergencies. 

(2)  A  description  of  the  problems 
carding  these  emergencies. 

F.  Narrative  description  which 
supports  the  State’s  position  that  the 
procedures,  personnel  and  other 
proposed  aspects  of  its  program  give 
evidence  of  its  abilities  to  promptly  and 
effectively  mitigate  the  full  range  of 
anticipated  emergency  conditions. 

2.  After  assuming  the  emergency 
program  Indiana  would  conduct 
potential  emergency  site  investigations, 
and  following  OSM  concurrence  that  an 
emergency  situation  exists,  perform 
remedial  reclamation. 

3.  Minor  wording  changes  may  occur 
in  other  sections  of  the  plan,  but  do  not 
substantively  change  the  plan. 

The  full  text  of  proposed  program 
amendment  submitted  by  Indiana  is 
available  for  public  inspection  at  the 
addresses  listed  above.  The  Director 
now  seeks  public  comment  on  whether 
the  proposed  amendment  is  no  less 
effective  than  the  Federal  regulations.  If 
approved,  the  amendment  will  become 
part  of  the  Indiana  program. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  884.15,  OSM  is  now  seeking 
comment  on  whether  the  amendment 
proposed  by  Indiana  satisfies  the 
applicable  requirements  for  the 
approval  of  State  AMLR  program 
amendments.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  cf 
the  Indiana  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter’s  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Indianapolis  Field  office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the 
person  listed  \mder  FOR  FURTHER 
INFORMATION  CONTACT  by  close  of 
business  on  January  29, 1993.  If  no  one 
requests  an  opportunity  to  comment  at 


a  public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  who  desire  to  comment 
have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  Indianapolis 
Field  Office  by  contacting  the  person 
listed  \mder  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  will  be 
open  to  the  public  and.  if  possible, 
notices  of  the  meetings  will  be  posted  in 
advance  at  the  locations  listed  above 
under  ADDRESSES.  A  summary  of 
meeting  will  be  included  in  the 
Administrative  Record. 

Executive  Order  12291 

On  March  30. 1992,  the  Office  of 
Management  and  Budget  (0MB)  granted 
the  Office  of  Surfrice  Mining 
Reclamation  and  Enforcement  (OSM)  an 
exemption  from  sections  3, 4,  7  and  8 
of  Executive  Order  12291  for  actions 
related  to  approval  or  disapproval  of 
State  and  Tribal  abandoned  mine  land 
reclamation  plans  and  revisions  thereof. 
Therefore,  preparation  of  a  regulatory 
impact  analysis  is  not  necessary  and 
0MB  regulatory  review  is  not  required. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  and  Tribal 
abandoned  mine  land  reclamation  plans 
and  revisions  thereof  since  each  such 
plan  is  drafted  and  adopted  by  a  specific 
State  or  Tribe,  not  by  O^.  Di^sions 
on  proposed  State  and  Tribal  abandoned 
mine  land  reclamation  plans  and 
revisions  thereof  submitted  by  a  State  or 
Tribe  are  based  on  a  determination  of 


4376 


Federal  Register  /  Vol.  58.  No.  9  /  Thursday,  January  14,  1993  /  Proposed  Rules 


whether  the  submittal  meets  the 
requirements  of  title  IV  of  the  Surface 
Mining  Control  and  Recltunation  Act 
(SMCRA)  (30  U.S.C.  1231>1243)  and  the 
Federal  regulations  at  30  CFR  parts  884 
and  888.  . 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  agency 
decisions  on  proposed  State  and  Tribal 
abandoned  mine  land  reclamation  plans 
and  revisions  thereof  are  categorically 
excluded  from  compliance  with  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332)  by  the  Manual  of  the 
Department  of  the  Interior  (516  DM  6, 
appendix  8,  paragraph  8.4B(29)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act.  44  U.S.C. 

3507  et  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  (or  Tribal) 
submittal  which  is  the  subject  of  this 
rule  is  based  upon  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  efiect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  established  by  SMCRA  or 
previously  promulgated  by  OSM  will  be 
implemented  by  the  State  (or  Tribe).  In 
making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
economic  impact,  the  Department  relied 
upon  the  data  and  assumptions  in  the 
analyses  for  the  corresponding  Federal 
regulations. 

List  of  Subjects  in  30  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  December  16, 1992. 
lefihey  larrett. 

Acting  Assistant  Director,  Eastern  Support 
Center. 

(FR  Doc.  93-866  Filed  1-13-93;  8:45  am) 
MLLINQ  CODE  431  (M»-M 


30  CFR  Part  915 

Iowa  Permanent  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amendment. 

SUMMARY:  OSM  is  annoimcing  the 
receipt  of  a  proposed  amendment  to  the 
Iowa  permanent  regulatory  program  (the 
‘Towa  program’*)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  consists  of  Ganges  to 
provisions  of  the  Iowa  regulations 
pertaining  to  permanent  regulatory 
program,  exemption  for  coal  extraction 
incidental  to  the  extraction  of  other 
minerals,  restriction  of  financial 
interests  of  State  employees,  exemption 
for  coal  extraction  incident  to 
government-financed  highway  or  other 
construction,  protection  of  employees, 
initial  regulatory  program,  areas 
unsuitable  for  mining,  permits  for 
operations  and  exploration,  small 
operator  assistance,  bonding  and 
insurance,  permanent  program 
performance  standards,  inspection  and 
enforcement,  blaster  certification,  and 
contested  cases  and  public  hearings. 

The  amendment  is  intended  to  revise 
the  State  program  to  be  consistent  with 
the  corresponding  Federal  standards, 
clarify  ambiguities,  and  improve 
operational  efficiency. 

This  notice  sets  forth  the  times  and 
locations  that  the  Iowa  program  and 
proposed  amendment  to  that  program 
are  available  for  public  inspection,  the 
comment  period  during  which 
interested  persons  may  submit  written 
comments  on  the  proposed  amendment, 
and  procedures  that  will  be  followed 
regarding  the  public  hearing,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  by  4  p.m.,  c.s.t.  on  February  16, 
1993.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  February  8, 1993.  Requests  to  present 
oral  testimony  at  the  hearing  must  be 
received  by  4  p.m.,  c.s.t.  on  January  29, 
1993. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Jerry  R. 
Ennis  at  the  address  listed  below. 

Copies  of  the  Iowa  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
throu^  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 


copy  of  the  proposed  amendment  by 
contacting  OSM’s  Kansas  City  Field 
Office. 

Jerry  R.  Ennis,  Director,  Kansas  City  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  934 
Wyandotte,  Room  500,  Kansas  City,  MO 
64105;  Telephone:  (816)  374-6405. 
Department  of  Agriculture  and  Land 
Stewardship,  Division  of  Soil 
Conservation,  Wallace  State  Office 
Building,  East  9th  and  Grand  Streets,  Des 
Moines,  Iowa  50319;  Telephone:  (515) 
281-6147. 

FOR  FURTHER  INFO^TION  CONTACT: 

Jerry  R.  Ennis,  Telephone;  (816)  374- 
6405. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Iowa  Program 

On  January  21, 1981,  the  Secretary  of 
Interior  conditionally  approved  the 
Iowa  Program.  General  background 
information  on  the  Iowa  program, 
including  the  Secretary’s  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Iowa 
program  can  be  found  in  the  January  21, 
1981,  Federal  Register  (46  FR  5885). 
Subsequent  actions  concerning  Iowa’s 
program  and  program  amendments  can 
be  found  at  30  CFR  915.15  and  915.16. 

n.  Discussion  of  Proposed  Amendment 
From  October  1, 1983,  to  December 
20, 1989,  a  number  of  changes  were 
made  to  Federal  regulations  concerning 
surface  coal  mining  and  reclamation 
operations.  During  this  time  period, 
pursuant  to  Federal  regulations  at  30 
CFR  732.17,  OSM  notified  Iowa  in  four 
separate  732  letters,  listed  below,  that 
the  State  rules  must  be  amended  to  be 
consistent  with  the  revised  Federal 
regulations. 

1.  Regulatory  Reform  Review  II, 
December  12, 1988,  Administrative 
Record  Number  lA-336. 

2.  Ownership  and  Control,  May  11, 
1989,  Administrative  Record  Number 
IA-340. 

3.  Regulatory  Reform  Review  HI, 
November  28, 1989,  Administrative 
Record  Number  IA-347. 

4.  Incidental  Coal  Extraction, 

February  7, 1990,  Administrative 
Record  Number  IA-349. 

By  letter  dated  November  23, 1992 
(Administrative  Record  No.  IA-372), 
Iowa  submitted  a  proposed  amendment 
to  its  program  pursuant  to  SMCRA.  Iowa 
submitted  the  proposed  amendment 
with  the  intent  of  satisfying  the 
outstanding  732  letters  from  OSM  and 
the  required  program  amendments  at  30 
CFR  915.16(a)  (56  FR  56578).  The 
amendment  also  contains 
nonsubstantive  revisions  to  eliminate 
editorial  and  typographical  errors. 
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The  substantive  changes  proposed  by 
Iowa  are  discussed  briefly  ^low: 

(1)  lAC  27-40.1  (3)  and  (4) 

Professional  Land  Surveyor 

Iowa  proposes  to  delete  the  provisions 
that  authorize  land  surveyors  to  prepare 
and  certify  cross-sections,  maps,  and 
plans  anywhere  in  the  Iowa  program. 

(2)  lAC  27-40.1(5)  Reffstered 
Pwfessional  Engineer 

Iowa  proposes  to  require,  throughout 
the  Iowa  program,  that  professional 
engineers  performing  design  or 
certification  woric  in  conpmction  with 
the  program  be  registered  in  Iowa. 

(3)  lAC 27-40.3(83)  General 

Iowa  proposes  to  replace  the 
incorporation  by  reference  of  30  CFR 
part  700  as  in  effect  on  July  1. 1987, 
with  the  Federal  rules  as  in  effect  on 
July  1. 1992. 

(4)  lAC  27-40.4(83)  Permanent 
Regulatory  Program  and  Exemption  for 

Extraction  Incidental  to  me 
Extraction  of  Other  Minerals. 

Iowa  proposes  to  replace  the 
Incorporation  by  reference  of  30  CFR 
part  701  as  in  effect  on  July  1, 1987, 
with  the  Federal  rules  as  in  effect  on 
July  1, 1992.  Iowa  also  proposes  to 
adopt  by  reference  the  Federal  rules 
concerning  exemption  for  coal 
extraction  incidental  to  the  extraction  of 
other  minerals  at  30  CFR  part  702,  as  in 
effect  on  July  1, 1992. 

(5)  lAC  27-40.4(7)  Administrative 
Review 

Iowa  proposes  to  delete  the  Federal 
rule  at  30  QFR  702.11(f)  and  replace  it 
with  a  similar  provision  that  includes 
State  specific  regulatory  citations. 

(6)  lAC  27-40.4(8)  Revocation  and 
Enforcement 

Iowa  proposes  to  delete  the  Federal 
rules  at  30  CFR  702.17(c)  (2)  and  (3)  and 
replace  them  with  similar  provisions 
that  include  State  specific  regulatory 
citations. 

(7)  lAC  27-40.4(9)  Previously  Mined 
Area 

Iowa  proposes  to  delete  its 
incorporation  of  the  Federal  definition 
of  “previously  mined  area"  at  30  CFR 
701.5  and  replace  it  with  a  definition 
that  would  mean  land  previously  mined 
on  which  there  were  no  surface  coal 
mining  operations  subject  to  the 
standards  of  the  SMCRA;  all  highwalls 
created  after  August  3, 1977,  and  all 
fully  reclaimed  sites  would  be  excluded 
from  the  definition. 


(8)  lAC  27-40.4(10)  Full  Water  Year 

Iowa  proposes  tn  add  at  its 
incorporation  of  30  CFR  701.5  a 
definition  of  "full  water  year,"  to  mean 
at  a  minimum  the  9  nlonth  period  from 
March  through  November. 

(9)  lAC 27-40.5(83)  Reactions  on 
Financial  Interests  of  State  Employees 

Iowa  proposes  to  replace  the  _ 

incorpmtion  by  reference  of  30  CFR 
part  705  as  in  effect  on  July  1, 1987, 
with  the  Federal  rules  as  in  effect  on 
July  1, 1992. 

(10)  lAC  27-40.6(83)  Exemptions  for 
Coal  Extraction  Incident  to  Government- 
Financed  Midway  or  Other 
Construction 

Iowa  proposes  to  replace  the  _ 

incorporation  by  reference  of  30  CFR 
part  707  as  in  effect  on  July  1, 1987, 
with  the  Federal  rules  as  in  effect  on 
July  1, 1992. 

(11)  lAC  27-40.7(83)  Protection  of 
Employees 

Iowa  proposes  to  replace  the 
incorporation  by  refei^oe  of  30  CFR 
part  865  as  in  effect  on  July  1, 1987, 
with  the  Federal  rules  as  in  effect  on 
July  1, 1992. 

(12)  lAC  27-40.11(83)  Initial  Progyam 

Iowa  proposes  to  replace  the 
incorporation  by  reference  of  30  CFR 
part  710  as  in  effect  on  July  1, 1987, 
with  the  Federal  rules  as  in  effect  on 
July  1, 1992. 

(13)  lAC  27-40.12(83)  General 
Performance  Standards — Initial 
Program 

Iowa  proposes  to  replace  the 
incorporation  by  reference  of  30  CFR 
part  715  as  in  effect  on  July  1, 1987, 
with  the  Federal  rules  as  in  effect  on 
July  1, 1992. 

(14)  lAC  27-40.1 3(83)  Special 
Performance  Standards — Initial 
Program 

Iowa  proposes  to  replace  the 
incorporation  by  reference  of  30  CFR 
part  716  as  in  effect  on  July  1. 1987, 
with  the  Federal  rules  as  in  effect  on 
July  1, 1992. 

(15)  lAC  27-40.21(83)  Areas 
Designated  by  an  Act  of  Congress 

Iowa  proposes  to  replace  the 
incorporation  by  reference  of  30  CFR 
part  761  as  in  effect  on  July  1, 1987, 
with  the  Federal  rules  as  in  effect  on 
July  1, 1992. 

(16)  lAC  27-40.21(5)  Procedures 

Iowa  proposes  to  delete  the 
requirement  at  30  CFR  761.12(c)  that 


where  the  proposed  operation  would 
include  Federal  lands  within  the 
iKiundaries  of  any  national  forest,  and 
the  applicant  seeks  a  determination  that 
mining  is  permissible  under  30  CFR 
761.11(B),  the  applicant  shall  submit  a 
permit  application  to  the  Director  for 
processing  under  subdiapter  D  of  this 
chapter,  llie  provision  proposed  for 
deletion  also  requires  that  before  acting 
on  the  permit  application,  the  Director 
shall  ensure  that  the  Secretary’s 
determination  has  been  received  and  the 
findings  required  by  section  522(e)(2)  of 
the  Act  have  been  made. 

(17)  lAC  27-40.22(83)  Criteria  for 
designating  areas  as  unsuitcAle  for 
surface  co^  mining  operations. 

loura  proposes  to  replace  the 
incorporation  by  reference  of  30  CFR 
part  762  as  in  effacton  July  1, 1987, 
with  the  Federal  rules  as  in  effect  on 
July  1, 1992. 

(18)  lAC  27-40.23(83)  State 
Procedures  for  Designating  Areas 
Unsuitable  for  Surface  Coal  Mining 
Operations 

Iowa  proposes  to  replace  the 
incorporation  by  reference  of  30  CFR 
part  764  as  in  effect  on  July  1, 1987, 
with  the  Federal  rules  as  in  effect  on 
July  1, 1992. 

(19)  lAC  27-40.30(83)  Requirements 
for  Coal  Exploration 

Iowa  proposes  to  replace  the  _ 

incorporation  by  reference  of  30  CFR 
part  772  as  in  effect  on  July  1, 1987, 
with  the  Federal  rules  as  in  effect  on 
July  1, 1992. 

(20)  lAC  27-40.31(83)  Requirements 
for  Permits  and  Permit  Processing 

Iowa  proposes  to  replace  the 
incorporation  by  reference  of  30  CFR 
part  773  as  in  effect  on  July  1, 1987,  > 
with  the  Federal  rules  as  in  effect  on 
July  1, 1992. 

(21)  lAC  27-40.31(2)  Public 
Participation  in  Permit  Processing 

Iowa  proposes  to  add  a  requirement  to 
30  CFR  773.13(a)(l)(ii)  that  the 
newspaper  advertisement  include  the 
following  information.  The  legal 
description  would  have  to  include 
popular  township,  coimty,  township, 
range,  section,  and  the  United  States 
Geological  Survey  map  identification  by 
property  owners.  Section  lines  would  be 
marked,  and  the  sections  would  be 
identified  on  the  map.  The  measure  of 
the  proposed  permit  area  would  be 
given  to  the  nearest  acre. 
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(22)  lAC  27-40.31(12)  Comments  and 
Objections  on  Permit  Applications 

Iowa  proposes  to  revise  30  CFR 
773.13(b)(1)  by  defining  the  time 
allowed  for  submission  of  comments  on 
permit  applications  to  be  within  60  days 
of  notification. 

(23)  lAC  27-40.31(13)  Review  of 
Permit  Applications 

Iowa  proposes  to  revise  30  CFR 
773.1S(a)(2)  by  adding  a  provision 
allowing  the  Division  to  require  the 
applicant  to  re-apply  for  the  same  area, 
if  a  case  of  willful  suppressing  or 
falsifying  of  any  facts  or  data  is 
identified. 

(24)  lAC  27-40.31(14)  Improvidently 
Issued  Permits:  Rescission  Procedures 

Iowa  proposes  to  delete  the  Federal 
rule  at  30  773.21(c)  and  replace  it 

with  a  similar  provision  that  includes 
State  specific  regulatory  citations. 

(25)  lAC  27-40.32(83)  Revision; 
Renewal;  and  Transfer,  Assignment,  or 
Sale  of  Permit  Rights 

Iowa  proposes  to  replace  the 
incorporation  by  reference  of  30  CFR 
part  774  as  in  effect  on  July  1, 1987, 
with  the  Federal  rules  as  in  eflect  on 
July  1. 1992. 

(26)  LAC  27-40.32(1)  Definitions 

Iowa  proposes  to  revise  the 
definitions  of  terms  within  30  CFR  part 
774  with  a  clarification  that  the  rules 
utilize  the  term  “revision”  to  describe  a 
change  to  a  permit  that  constitutes  a 
significant  departure  finm  the  original 
permit;  any  change  to  an  Iowa  permit 
that  does  not  constitute  a  significant 
departine  firom  the  original  permit 
would  be  called  an  “amendment”  to  the 
permit  in  the  context  of  these  rules. 

Iowa  would  further  clarify  these 
requirements  with  a  requirement  that 
the  notice,  public  participation,  and 
notice  of  decision  requirements  of  30 
CFR  773.13,  773.19(b),  and  728.21  apply 
to  all  revisions  or  “significant  revisions” 
as  they  are  described  in  the  Federal 
regulations. 

Iowa  would  further  clarify  the 
distinction  between  revisions  and 
amendments  by  noting  that  significant 
departures  would  be  treated  as 
revisions, 'and  would  include  any 
change  in  permit  area,  mining  method, 
or  reclamation  procedure,  which  would, 
in  the  opinion  of  the  regulatory 
authority,  significantly  change  the  effect 
that  mining  operations  would  have  on 
either  those  persons  impacted  by  the 
permitted  operation  or  on  the 
environment;  changes  which  would  not 
constitute  a  significant  departure  firom 


the  original  permit  would  be  processed 
as  an  amendment  to  the  permit. 

(27)  lAC  27-40.32(3)  Request  to 
Change  Permit  Boundary 

Iowa  proposes  to  add  a  clarification 
that  an  incidental  boimdary  revision 
would  be  considered,  on  demonstration 
by  the  operator,  for  an  area  in  which  the 
coal  seam  to  be  mined  is  contiguous  to 
that  proposed  in  the  approved  permit. 

(28)  lAC  27-40.32(6)  Permit 
Revisions — Genera) 

Iowa  proposes  to  add  a  requirement  to 
30  CFR  774.13(a)  that  the  term 
“revision”  would  apply  to  a  significant 
departure  in  mining  and  reclamation 
operations  defined  at  subrule  lAC  27-- 
40.32(l)(b)(2)(a),  and  would  require  a 
public  notice.  The  Division  would  use 
the  term  “amendment”  for  an 
insignificant  revision,  which  would  not 
require  a  public  notice. 

(29)  lAC  27-40.32(8)  Permit 
Renewal— General 

Iowa  proposes  to  add  at  30  CFR 
774.15(a)  a  requirement  that  permit 
renewal  would  not  be  required  if  the 
Division  determines  that  the  phase  n 
bond  was  released  over  the  entire 
permit  area  before  the  expiration  of  the 
permit  term. 

(30)  lAC  27-40.32(9)  Permit 
Renewal — Application  Requirements 

Iowa  proposes  to  add  to  the 
application  information  required  at  30 
OFR  774.15(b)(2  a  requirement  that  the 
renewal  application  include  the  current 
status  of  the  mine  plan,  other  details, 
and  the  time  table  of  the  remaining 
phases  of  the  operation  and  reclamation 
plans,  if  different  firom  the  previously 
approved  time  table. 

(31)  lAC  27-40.32(83)  General 
Content — Requirements  for  Permit 
Applications 

Iowa  proposes  to  replace  the 
incorporation  by  reference  of  30  CFR 
part  777  as  in  effect  on  July  1, 1987, 
with  the  Federal  rules  as  in  effect  on 
July  1, 1992. 

(32)  LAC  27-40.32(83)  Permit 
Application — Minimum  Requirements 
for  Legal,  Financial,  Compliance,  and 
Related  Lnformation 

Iowa  proposes  to  replace  the 
incorporation  by  reference  of  30  CFR 
part  778  as  in  effect  on  July  1, 1987, 
with  the  Federal  rules  as  in  effect  on 
July  1, 1992. 


(33)  LAC  27-40.32(83)  Surface 
Mining  Permit  Applications — Minimum 
Requirements  for  Information  on 
Environmental  Resources 

Iowa  proposes  to  replace  the 
incorporation  by  reference  of  30  CFR 
part  779  as  in  effect  on  July  1, 1987, 
with  the  Federal  rules  as  in  effect  on 
July  1, 1992. 

(34)  lAC  27-40.35(2)  Vegetation 
Information 

Iowa  proposes  to  replace  the 
regulation  at  30  CFR  779.19(b)  to  require 
that  the  specified  vegetation  map  (at  a 
scale  of  1:2400  or  larger),  or  the  aerial 
photo,  must  include  sufficient  adjacent 
areas  to  allow  evaluation  of  vegetation 
as  important  habitat  for  fish  and  wildlife 
for  those  species  of  fish  and  wildlife 
identified  imder  30  CFR  780.16. 

(35)  lAC  27-40.35(3)  Land  Use 
Information 

Iowa  proposes  to  require  that  the  land 
use  information  required  at  30  CFR 
779.22(a)(1)  include  a  map  at  a  scale  of 
1:2400  or  larger  or  an  aerial  photo,  and 
a  supporting  narrative  of  the  uses  of  the 
land  existing  at  the  time  of  the  filing  of 
the  application. 

(36)  lAC  27-40.35  (9).  (1 0),  and  (11) 
Climatological  Information 

Iowa  proposes  to  make  the 
information  required  at  30  CFR 
779.18(a)  mandatory  for  all  applications. 

Iowa  also  proposes  to  add  a 
requirement  that  the  locations  of  rain 
gauges  nearest  to  the  permit  area, 
preferably  in  the  same  watershed  as  the 
permit  itself,  be  marked  on  a  map;  and 
these  rain  gauges  would  be  described  in 
the  text  as  well,  along  with  the  period 
of  available  record  for  those  gauges. 

Additionally,  Iowa  proposes  to  add  a 
requirement  that  a  brief  description  be 
provided  about  the  impact  of  the 
climatological  factors  on  operation  and 
reclamation  plans,  specifically  about 
what  parts  of  the  year  would  be  more 
conducive  to  various  mining  and 
reclamation  operations. 

(37)  lAC  27-40.35  (1 2).  (1 3).  and  (14) 
Maps:  General  Requirements 

Iowa  proposes  to  define  at  30  CFR 
779.24(g)  the  “hydrologic  area”  as  being 
the  area  that  consists  of  the  permit  area 
and  the  adjacent  area. 

Iowa  also  proposes  to  add  a 
requirement  at  30  CFR  779.24(h)  that 
maps  include  each  public  road  (and  its 
identification)  located  in  or  within  100 
feet  of  the  proposed  permit  area. 

Iowa  additionally  proposes  to  add  a 
requirement  at  30  CTO  779.24(1)  that 
maps  include  section  lines  and  section 
identification. 
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(38)  lAC  27-40.36(83)  and  40.38(83) 
Surface  and  Underfund  Mining 
Permit  Applications — Minimum 
Requirements  for  Reclamation  and 
Operation  Plan 

Iowa  proposes  to  replace  the 
incorporation  by  reference  of  30  CFR 
part  780  and  784  as  in  effect  on  July  1, 
1987,  with  the  Federal  rules  as  in  effect 
on  July  1, 1992. 

(39)  lAC  27-40.36(3)  and  40.38(8) 
Probable  Hydrologic  Consequence 

Iowa  proposes  to  require  that 
determinations  of  Probable  Hydrologic 
Consequence  (PHC)  address  all 
proposed  mining  activities  associated 
with  the  permit  area  for  which 
authorization  is  sought,  as  opposed  to 
addressing  only  those  activities 
expected  to  occur  during  the  term  of  the 
permit. 

(40)  LAC  27-40.36  (5)  and  (6) 
Hydrologic  Information 

Iowa  proposes  at  30  CFR  780.21(a)  to 
add  a  requirement  that  the  methodology 
for  measurement  of  the  quantity  of  both 
surface  water  and  groundwater  also  be 
described. 

Iowa  also  proposes  to  make 
mandatory  for  all  permit  applications 
the  modeling  of  surface  and 
groundwater  information  at  30  CFR 
780.21(d). 

(41)  lAC  27-40.39(83)  Requirements 
for  Permits  for  Special  Categories  of 
Mining 

Iowa  proposes  to  replace  the 
incorporation  by  reference  of  30  CFR 
part  785  as  in  effect  on  July  1, 1987, 
with  the  Federal  rules  as  in  effect  on 
July  1, 1992. 

(42)  lAC  27-40.39(1)  Permits 
Incorporating  Vqriances  From 
Approximate  Original  Contour  (AOC) 
Restoration  Requirements  for  Steep 
Slope  Mining 

Iowa  proposes  to  add  by 
incorporation  the  Federal  regulations  at 
30  CFR  785.16,  to  allow  permit 
variances  firom  AOC  in  conjunction  with 
steep  slope  mining. 

(43)  lAC  27-40.39(8)  Coal 
Preparation  Plants  Not  Located  Within 
the  Permit  Area  of  a  Mine 

Iowa  proposes  to  add  to  30  CFR 
785.21(a)  a  requirement  that  off-site 
processing  plants  operated  in 
connection  with  a  mine  but  off  the  mine 
site  would  be  regulated  without  regard 
to  its  proximity  to  the  mine. 


(44)  lAC  27-40.41(83)  Small  Operator 
Assistance 

Iowa  proposes  to  replace  the 
incorporation  by  reference  of  30  CFR 
part  795  as  in  effect  on  July  1, 1987, 
with  the  Federal  rules  as  in  effect  on 
July  1, 1992. 

(45)  lAC  27-40.51(83)  Bond  and 
Insurance  Requirements  for  Surface 
Coal  Mining  and  Reclamation 
Operations  Under  Regulatory  Programs 

Iowa  proposes  to  replace  the  _ 

incorporation  by  reference  of  30  CFR 
part  800  as  in  effect  on  July  1, 1987, 
with  the  Federal  rules  as  in  effect  on 
July  1, 1992. 

(46)  lAC  27-40.51 (5)  Requirements  to 
Release  Performance  Bonds 

Iowa  proposes  to  reinstate  the 
requirement  at  30  CFR  800.40(c)(2)  that 
phase  n  reclamation  bond  not  be 
released  until  the  requirements  for 
prime  farmland  reclamation  at  30  CFR 
part  823  are  fulfilled. 

(47)  lAC  27-40.51(7)  Bond  Release 
Application 

Iowa  proposes  to  revise  this 
regulation,  incorporating  30  CFR 
800.40(a)(2),  to  require  ^at  after  the 
application  for  bond  release  is  deemed 
complete  by  the  Division,  an 
advertisement  must  be  placed  by  the 
permittee  within  30  days  of  the  date  of 
notification  of  completeness:  further, 
the  permittee  would  have  to  submit  a 
copy  of  the  advertisement  to  the 
Division  within  30  days  of  the  last 
publication. 

(48) ,  lAC  27-40.61(83)  Permanent 
Program  Performance  Standards — 
General  Provisions 

Iowa  proposes  to  replace  the  _ 

incorporation  by  reference  of  30  CFR 
part  810  as  in  effect  on  July  1, 1987, 
with  the  Federal  rules  as  in  effect  on 
July  1, 1992. 

(49)  lAC  27-40. 61( 1 )  Responsibility 

Iowa  proposes  to  eliminate  the 
requirement  that  the  Iowa  program  be  at 
least  as  stringent  as  the  Federal  program 
at  30  CFR  819.4(b),  which  states  that 
State  regulatory  authorities  shall  ensure 
that  performance  standards  and  design 
requirements  at  least  as  stringent  as  ^e 
standards  in  30  CFR  parts  810-828  are 
implemented  and  enforced  imder  every 
State  program. 

Iowa  proposes  to  eliminate  the 
requirement  that  the  Iowa  program  be  at 
least  as  stringent  as  the  Federal  program 
at  30  CFR  810.4(c),  which  states  that 
each  person  conducting  coal  exploration 
or  surface  coal  mining  and  reclamation 
operations  is  responsible  for  complying 


with  performance  standards  and  design 
requirements  which  are  at  least  as 
stringent  as  the  standards  in  30  CFR 
parts  810-828  and  the  applicable 
regulatory  program. 

(50)  lAC  27-40.61(83)  Permanent 
Program  Performance  Standards — Coal 
Exploration 

Iowa  proposes  to  replace  the 
incorporation  by  reference  of  30  CFR 
part  815  as  in  effect  on  July  1, 1987, 
with  the  Federal  rules  as  in  effect  on 
July  1, 1992. 

(51 )  lAC  27-40.63(83)  and  40.64(83) 
Permanent  Program  Performance 
Standards — Surface  and  Underground 
Mining  Activities 

Iowa  proposes  to  replace  the 
incorporation  by  reference  of  30  CFR 
part  816  and  817  as  in  effect  on  July  1, 
1987,  with  the  Federal  rules  as  in  effect 
on  July  1, 1992. 

(52)  lAC  27-40.63(7)  Backfilling  and 
Grading:  Thin  Overburden 

Iowa  proposes  to  delete  the 
incorporation  of  30  CFR  816.104,  but 
rather  require  that  any  permit 
application  shall  addiress  overburden 
(and  the  applicable  performance 
standards)  as  "thick  overburden"  in 
accordance  with  the  definition 
established  at  30  CFR  816.105. 

(53)  lAC  27-40.63(9)  Impoundments 

Iowa  proposes  to  add  at  the  end  of  30 
CFR  816.49(a)(10)(i)  a  requirement  that 
yearly  inspections  of  impovmdments  be 
done  in  the  second  quarter  of  each 
calendar  year;  further,  the  inspection 
report  would  be  submitted  to  the 
Division  with  the  second  quarter  water 
monitoring  report. 

(54)  lAC  27-40.63(1 2)  Disposal  of 
Noncoal  Mine  Wastes 

Iowa  proposes  to  delete  the 
requirements  of  30  CFR  816.89  and 
replace  them  as  follows.  Noncoal  mine 
■  wastes  including  (but  not  limited  to) 
grease,  garbage,  abandoned  mining 
machinery,  liunberf  and  other 
combustible  materials  generated  during 
mining  activities  must  M  placed  and 
stored  in  a  controlled  manner  in  a 
landfill  permitted  by  the  Iowa 
Departihent  of  Natural  Resources 
pursuant  to  Iowa  Administrative  Code 
Chapters  101, 102,  and  103.  Lubricants, 
paints,  and  flammable  liquids  would 
not  be  allowed  to  be  buried  in  the  State 
of  Iowa;  but  they,  and  other  toxic 
wastes,  must  be  disposed  of  in  the 
legally  prescribed  manner.  Final 
disposal  of  noncoal  mine  wastes  would 
have  to  be  in  a  designated.  State- 
approved  solid  waste  disposal  site 
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permitted  by  the  Iowa  Oq[>oitmeot  of 
Natural  Resouroe*  pumiant  to  Iowa 
AdministiatiTe  Com  Chapters  101, 102, 
and  103.  But  notwithstanding  any  other 
provision  in  this  chapter,  any  noncoal 
mine  waste  defined  as  ’’haz^ous" 
under  section  3001  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
(Pub.  L.  94-580  as  amend^l  and  40 
CFR  part  261  would  have  to  be  handled 
in  accordance  with  the  requirements  of 
Subtitle  C  of  RCRA  and  any 
implementing  regulations. 

(55)  lAC  27-40.65(83)  Special 
Permanent  Program  Performance 
Standards — Auger  Mining 

Iowa  proposes  to  replace  the  _ 

incorporation  by  reference  of  30  CFR 
part  819  as  in  effect  on  July  1, 1987, 
with  the  Federal  rules  as  in  effect  on 
July  1, 1992. 

(56)  lAC  27-40.66(83)  Special 
Permanent  Program  Performance 
Standards — Operations  on  I^me 
Farmland 

Iowa  proposes  to  replace  the 
incorporation  by  reference  of  30  CFR 
part  823  as  in  effect  on  July  1. 1987, 
with  the  Federal  rules  as  in  effect  on 
July  1, 1992. 

Iowa  also  proposes  to  delete  its 
incorporation  of  30  CFR  823.11(a), 
which  establishes  a  variance  to  the 
applicability  of  these  regulations.  That 
incorporated  Federal  rule  exempts  from 
the  requirements  of  30  CFR  part  823 
those  coal  preparation  plants,  support 
facilities,  and  roads  of  surface  and 
underground  mines  that  are  actively 
used  over  extended  periods  of  time  and 
where  such  uses  aff^  a  minimal 
amount  of  land;  the  Federal  rule 
requires,  rather,  that  such  uses  meet  the 
requirements  of  30  CFR  part  816  or  part 
817  as  applicable. 

(57)  lAC  27-40.67(83)  Permanent 
Program  Performance  Standards— Coal 
Preparation  Plants  Not  Located  Within 
the  Permit  Area  of  a  Mine 

Iowa  proposes  to  replace  the  _ 

incmporation  by  refeiWx  of  30  C3Tt 
part  827  as  in  effect  on  July  1, 1987, 
with  the  Federal  rules  as  in  effect  on 
July  1, 1992. 

(58)  lAC  27-40.67(2)  Interim 
Performance  Standards 

Iowa  proposes  to  delete  its 
incorporation  of  30  CFR  827.13(a)  and 
replace  it  with  a  requirement  that 
persons  operating  or  who  have  operated 
coal  preparation  plants  after  April  10, 
1981,  must  comply  with  the  applicable 
interim  or  permanent  program 
performance  standards  for  the  Iowa 
program. 


(59)  lAC  27-40.68(83)  Special 
Permanent  Ingram  Performance 
Standards— In  Situ  Pro^ssing 

Iowa  proposes  to  replace  the  _ 

incorporation  by  rafarence  of  30  CFR 
part  828  as  in  effect  on  July  1, 1987, 
with  the  Federal  rules  as  in  effect  on 
July  1, 1992. 

(60)  lAC  27-40.71(83)  State 
Re^Iatory  Audrority— Inspection  and 
Eriforcement 

Iowa  proposes  to  replace  the  _ 

incorporation  by  reference  of  30  CFR 
part  840  as  in  effect  on  July  1, 1987, 
with  the  Federal  rules  as  in  effect  on 
July  1, 1992. 

(61)  lAC  27-40.73(2)g.  Cassation 
Orders 

Iowa  proposes  to  add  a  requirement 
that,  within  60  days  after  the  issuance 
of  a  cessation  order,  the  Division  must 
notify  in  writing  any  person  who  has 
been  identified  (under  27-40.31(83)  (30 
CFR  773.17(i))  and  27-40.34(83)  (30 
CFR  778.13(c)  and  (d)))  as  owning  or 
controlling  the  permit,  that  the  cessation 
order  was  issued  and  that  the  person 
has  been  identified  as  an  owner  or 
controller. 

(62)  lAC  27-40.74(83)  Civil  PenalUes 

Iowa  proposes  to  replace  the  _ 

incorporation  by  reference  of  30  CFR 
845  as  in  effact  on  July  1, 1987,  with  the 
Federal  rules  as  in  effect  on  July  1, 1992. 

(63)  lAC  27-40.74(5)  Procedures  for 
Assessment  Conference 

Iowa  proposes  to  delete  the 
procediues  for  assessment  conference 
requirements  at  30  CFR  845.18  and 
replace  them  with  similar  requirements 
that  include  State  specific  language  and 
citations. 

(64)  lAC  27-40.74(6)  Request  for  a 
Hearing 

Iowa  proposes  to  delete  the  request 
for  a  hearing  requirements  at  30  CFR 
845.19  and  replace  them  with  similar 
requirements  that  include  State  specific 
language  and  citations. 

(65)  lAC  27-40.74(7)  Final 
Assessnwnt  and  Payment  of  Penalty 

Iowa  proposes  to  delete  the  final 
assessment  and  payment  of  Mnalty 
requirements  at  30  CFR  845.20  and 
replace  them  with  similar  requirements 
that  include  State  specific  language  and 
citations. 

(66)  lAC  27-40.74(8)  Use  of  Civil 
Penalties  fix' Reclamation 

Iowa  proposes  to  add  a  provision 
allowing  the  Division  (in  accordance 
with  Iowa  Code  section  83.10(6))  to 


expend  funds  collected  from  dvil 
penalties  to  perform  reclamation  wori^ 
on  sites  where  the  bond  has  been 
forfeited  and  additional  funds  are 
needed  to  complete  the  reclamation  of 
the  site. 

(67)  lAC 27-40.75(83)  Individual 
Ctvi/  Penalties 

Iowa  proposes  to  adopt  by  reference 
30  CFR  part  846  as  in  effect  on  "July  1. 
1991  [sic],”  concerning  individual  civil 
penalties. 

(68)  lAC  27-40.75(2)  Definitions 

Iowa  proposes  to  delete  the 
definitions  of  ‘‘violation,  failure,  or 
refusal”  at  30  CFR  846.5  and  replace 
them  with  similar  requirements  that 
include  State  specific  language  and 
citations. 

(69)  lAC  27-40.75(3)  Final  Order  and 
Opportunity  for  Review 

Iowa  proposes  to  delete  the 
requirements  of  30  CFR  846.17(b)(1)  and 
replace  them  with  similar  requirements 
that  include  State  specific  language  and 
citations. 

(70)  lAC  27-40.75(4)  Service 

Iowa  proposes  to  delete  the 
requirements  of  30  CFR  846.17(c)  and 
replace  them  with  similar  requirements 
that  include  State  specific  language  and 
citations. 

(71)  lAC  27-40.81(83)  Standards  for 
Certification  of  Blasters 

Iowa  proposes  to  replace  the 
incorporation  by  reference  of  30  CFR 
part  850  as  in  effect  on  July  1, 1987, 
with  the  Federal  rules  as  in  effect  on 
July  1, 1992. 

(72)  lAC  27-40.82(83)  C&tification  of 
Blasters 

Iowa  proposes  to  replace  the  _ 

incorporation  by  reference  of  30  CFR 
part  955  as  in  effect  on  July  1, 1987, 
with  the  rules  as  in  effied  on  July  1, 

1992. 

m.  Public  Comment  Procedures 

In  accordance  with  the  provision  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Iowa  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issue  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter’s  recommendations. 
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Comments  received  after  the  time 
indicated  under  "DATES”  or  at 
locations  other  than  the  Kansas  City 
Field  Office  will  not  necessarily  be 
considered  in  the  final  rulemal^g  or 
included  in  the  administrative  record. 

Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATKm  CONTACT  by  4  p.m.,  C.S.t. 
January  29. 1993.  The  location  and  time 
of  the  hearing  will  be  arranged  with 
those  persons  requesting  the  hearing.  If 
no  one  requests  an  opportunity  to  testify 
at  the  public  hearing,  the  hearing  will 
not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  having  been 
heard.  Persons  in  the  audience  who 
have  not  been  scheduled  to  testify,  and 
who  wish  to  do  so,  will  be  heard 
following  those  who  have  been 
scheduled.  The  hearing  will  end  after  all 
persons  scheduled  to  testify  and  persons 
present  in  the  audience  who  wish  to 
testify  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  at  the  OSM  office 
listed  under  FOR  FURTHER  INFORMATION 
contact.  All  such  meetings  will  be 
open  to  the  public  and,  if  possible, 
notices  of  meetings  will  be  posted  at  the 
location  listed  under  ADDRESSES.  A 
written  summary  of  each  meeting  will 
be  made  a  part  of  the  administrative 
record. 

IV.  Procedural  Determinations 

Compliance  With  the  National 
Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  US.C.  1292(d)l 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meianing  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act,  42  U.S.C. 
4332(2)(C). 


Compliance  With  Executive  Order  No. 
12291 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (0MB)  granted 
OSM  an  exemption  from  sections  3. 4, 

7,  and  8  of  Executive  Order  12291 
(Reduction  of  Regulatory  Burden)  for 
actions  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs,  actions,  and  program 
amendments.  Therefore,  preparation  of 
a  Regulatory  Impact  Analysis  is  not 
necessary  and  OMB  regulatory  review  is 
not  required. 

Compliance  With  the  Regulatory 
Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

Compliance'With  Executive  Order 
12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(l0), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
sojely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  requirements  of  30  CFR 
Parts  730,  731,  and  732  have  been  met. 


Compliance  With  the  Paperwork 
Reduction  Act 

This  rules  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3507  et  seq. 

List  of  Subjects  in  30  CFR  Part  915 

Intergovernmental  relations.  Surface 
mining,  Undergroimd  mining. 

Dated:  December  7, 1992. 

Raymond  L.  Lowrie, 

Assistant  Director,  Western  Support  Center. 
IFR  Doc.  93-862  Filed  1-13-93;  8:45  am) 
MLUNO  cooe  4310-4S-M 


30  CFR  Part  916 

Kansas  Permanent  Regulatory 
Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  reopening  and  ^ 
extension  of  public  comment  period  on 
proposed  amendment. 

SUMMARY:  OSM  is  reopening  the  public 
comment  period  and  announcing  the 
receipt  of  revisions  to  a  previously 
submitted  amendment  to  the  Kansas 
permanent  regulatory  program 
(hereinafter,  ffie  "Kansas  program”) 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
revised  amendment  proposes  further 
changes  to  provisions  of  the  Kansas 
regulations  pertaining  to  meaning  of 
terms,  permit  applications, 
administrative  hearing  procedure, 
permit  renewal,  permit  transfers, 
assignments,  and  sales,  coal  exploration, 
bonding  procedure,  performance 
standards,  underground  mining,  small 
operator  assistance  program,  lands 
unsuitable  for  surface  mining,  training 
and  certification  of  blasters,  employee 
financial  interests,  and  inspection  and 
enforcement.  The  amendment  is 
intended  to  revise  the  State  program  to 
be  consistent  with  the  corresponding 
Federal  standards,  clarify  ambiguities, 
and  improve  operational  efficiency. 

This  document  sets  forth  the  times 
and  locations  that  the  Kansas  program 
and  proposed  amendment  to  that 
program  are  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment,  and  procedmres  that  will  be 
followed  regarding  the  public  hearing,  if 
one  is  requested. 
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DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  c.s.t..  January  29, 
1993. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Jerry  R. 
Ennis  at  die  address  listed  below. 

Copies  of  the  Kansas  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
throu^  Friday,  excluding  holidays. 

Each  requester  may  receive  one  £i^ 
copy  of  the  proposed  amendment  by 
contacting  OSM‘s  Kansas  City  Field 
Office. 

Jerry  R.  Ennis,  Director,  Kansas  City 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  934 
Wyandotte,  room  500,  Kansas  City, 

MO  64105  Telephone:  (816)  374-6405 
Kansas  Department  of  Health  and 
Environment.  Bureau  of 
Environmental  Remediation,  Surface 
Mining  Section,  1501  S.  Joplin.  P.O. 
Box  1418,  Pittsburg,  KS  66762 
Telephone:  (316)  231-8615. 

FOR  FUim«R  MFORMATION  CONTACT: 

Jerry  R.  Ennis,  telephone:  (816)  374- 
6405. 

SUPPLEMENTARY  INFORMATKIN: 

I.  Background  on  the  Kansas  Program 
On  January  21, 1981,  the  Secretary  of 
Interior  conditionally  approved  the 
Kansas  program.  General  background 
information  on  the  Kansas  program, 
including  the  Secretary’s  findings,  ffie 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Kansas 
program  can  be  found  in  the  January  21, 
1981,  Federal  Register  (46  FR  5892). 
Subsequent  actions  concerning  Kansas* 

Erogram  and  program  amendments  can 
e  found  at  30  C^  916.12, 916.15,  and 
916.16. 

n.  Discussion  of  Proposed  Amendment 
By  letter  dated  July  10, 1992, 
(Administrative  Record  No.  K^511) 
Kansas  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Kansas  submitted  the  proposed 
amendment  with  the  intent  of  satisfying 
the  required  program  amendments  at  30 
CFR  916.16(b)  and  at  the  State’s  own 
initiative  to  improve  its  program. 

OSM  armounoed  receipt  of  the 
proposed  amendment  in  the  August  18, 
1992,  Federal  RegiatOT  (57  FR  37132) 
and,  in  the  same  notice,  opened  the 
puUic  cmnment  period  provided 
opportunity  for  a  public  hea^g  on  the 
adequacy  ^  the  jRoposed  ameii^ent. 
Hie  public  cmnment  period  ended  tm 
S^itember  18. 1962.  The  ptdilic  hearii^ 
scheduled  for  September  14, 1992,  was 


not  held  because  no  one  requested  an 
opportunity  to  testify. 

By  letter  dated  October  22, 1992 
(Administrative  Record  No.  KS-540), 
O^f  provided  Kansas  with  its 
questions  and  commmits  about  the  July 
10, 1992,  amendment  submission,  fo 
response  to  OSM’s  letter.  Kansas 
submitted  a  revised  amendment  by 
letter  dated  December  23, 1992 
(Administrative  Record  No.  KS-545). 
This  new  amendmoit  submission 
contains  furthw  revisions  to  Articles  2 
through  4  and  6  throu^  15  of  the 
Kansas  Administrative  Regulations 
(K.A.R.).  The  amendment  proposes 
numerous  changes  to  the  format  and 
nonsubstantive  wording  changes  to 
clarify  the  regulations.  The  substantive 
changes  proposed  by  Kansas  are 
discussed  briefly  below: 

(1)  Complete  and  Accurate 
Application 

K.AR.  47-2-14:  Kansas  proposes  to 
delete  its  definition  of  complete  and 
accurate  application. 

(2)  Meaning  of  Terms 

K.A.R.  47-2-75:  Kansas  proposes  to 
update  its  regulations  concerning 
definition  of  terms  by  changing  its 
adoption  by  reference  of  30  CI^  700.5, 
701.5,  705.5, 773.5,  and  846.5  from 
those  that  existed  on  July  1, 1990,  to 
those  that  existed  on  July  1. 1992. 

(3)  Permit  Application 

a.  K.A.R.  47-3-2:  Kansas  proposes  to 
update  its  regulations  concerning 
application  for  mining  permit  by 
changing  its  adoption  by  reference  of  30 
CFR  777.11,  777.13,  777.14,  and  777.15 
fium  those  ffiat  existed  on  July  1. 1990, 
to  those  that  existed  on  July  1, 1992. 

b.  K.A.R.  47-3-42:  Kansas  proposes  to 

update  its  regulations  concerning 
application  for  mining  permit  by 
changing  its  adoption  by  reference  of 
reference  of  30  778.13, 778.14, 

778.15,  778.16,  778.17(a).  778.18, 

778.21,  778.22,  779.4,  779.11,  779.12, 
779.18,  779.19, 779.21,  779.22,  779.24, 
779.25,  780.4,  780.11, 780.12, 780.13, 
780.14,  780.15,  780.16,  780.18,  780.21, 

780.22,  780.23, 780.25,  780.27,  780,29, 
780.31,  780.33,  780.35,  780.37,  780.38, 
785.13,  785.17,  785.18, 785.20,  785.21, 

785.22,  773.13,  773.15,  773.19,  773.20, 
773.21, 701.11(e),  and  773.12  from  those 
that  existed  on  July  1, 1990,  to  those 
that  existed  on  July  1, 1992. 

(4}  Rules  of  Procedure 

iCAR.  47-4-14a(<^l):  Kansas 
proposes  that  hearings  shall  be  held  in 
the  locatian  des^nated  by  the  presiding 
officer  *  *  *  except  as  otherwise 


provided  by  the  State  Act,  K.A.R  47-2- 
64. 

(5)  Formal  Hearings 

K.A.R.  47-4-14a(d)(2)(D):  Kansas 
proposes  that  in  the  event  the  presiding 
officer  fails  to  grant  a  petition  for 
disqualification,  the  petitioning  party 
may  file  an  affidavit  of  personal  bias  or  ‘ 
disqualification  with  substantiating 
focts,  and  the  secretary  of  the  Kansas 
department  of  health  and  environment 
shall  determine  the  matter  of 
disqualification. 

f6j  Orders,  Initial  and  Final 

K.A.R.  47-4-14a(d)(13)(F):  Kansas 
proposes  that  the  presiding  officer  shall 
allow  the  parties  to  a  proceeding  an 
opportunity  to  submit  proposed 
findings  of  fact  and  conclusions  of  law 
together  with  a  supporting  brief  at  a 
time  designated  by  the  premding  officer. 

(7)  Permit  Renewals 

K.A.R.  47-6-3:  Kansas  proposes  to 
update  its  r^ulations  concerning  permit 
renewals  by  changing  its  adoption  by 
reference  of  30  CTO  774.15  from  those 
that  existed  on  July  1, 1990,  to  those 
that  existed  on  July  1, 1992. 

(8)  Permit  Transfers,  Assignments,  and 
Sales 

K.A.R.  47-6-4:  Kansas  proposes  to 
update  its  regulations  concerning  permit 
renewals  by  changing  its  adoption  by 
reference  of  30  774.17,  from  those 

that  existed  on  July  1, 1990,  to  those 
that  existed  on  July  1, 1992. 

(9)  Permit  Conditions 

K.A.R.  47-6-6:  Kansas  proposes  to 
update  its  regulations  conoemii^  pennit 
conditions  by  changing  its  adoption  by 
refraence  of  30  CFR  773.17,  from  those 
that  existed  on  July  1, 1990,  to  those 
that  existed  on  July  1, 1992. 

(10)  Termination  of  Jurisdiction 
KmA.R.  47-6-8:  Kansas  proposes  to 

update  its  regulations  concerning 
termination  of  jurisdiction  by  tdi^ging 
its  adoption  by  teference  30  CFR 
700.11,  from  those  that  existed  on  July 
1, 1990,  to  those  that  existed  on  July  1, 
1992. 

(11)  Exemption  for  Coal  Extraction 
Incident  to  Government  Financed 
Highway  or  Other  Construction 

K.A.R.  47-6-9:  Kansas  proposes  to 
update  its  regulations  concerning 
exempthm  fw  coal  extraction  inddmit 
to  government  financed  highway  or 
other  constructitm  by  changingits 
adoption  by  reference  of  30  C^  707.4, 
707.5,  701.11,  and  707.12  from  those 
that  existed  on  July  1, 1990,  to  those 
that  existed  on  July  1, 1992. 
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(12)  Exemption  of  Coal  Extractioa 
Incidental  to  the  Extraction  of  Other  , 
Minerals 

K.A.R.  47-6-10:  Kansas  proposes  to 
update  its  regulations  concerning 
exemption  for  coal  extraction  in^ental 
to  the  extraction  of  other  minerals  by 
changing  its  adoption  by  reference  of  30 
CFR  702.1,  702.5,  702.10,  702.11, 

702.12,  702.13,  702.15,  702.16,  702.17, 
and  702.18  from  those  that  existed  on 
July  1, 1990,  to  those  that  existed  on 
July  1, 1992. 

(13}  Coal  Exploration 

K.A.R.  47-7-2:  Kansas  proposes  to 
update  its  regulations  concerning  coal 
exploration  by  changing  its  adoption  by 
reference  of  30  CIR  772.11,  772.12, 

772.13,  772.14,  and  772.15  from  those 
that  existed  on  July  1, 1990,  to  those 
that  existed  on  July  1, 1992. 

(14)  Bonding  Procedures 

K.A.R.  47-8-9:  Kansas  proposes  to 
update  its  regulations  concerning 
bonding  procedures  by  changing  its 
adoption  by  reference  of  30  CFR  800.4, 
800.5,  800.11,  800.12,  800.13,  800.14, 

800.15,  800.16,  800,17,  800.20,  800.21, 
800.30,  800.40,  800.50,  and  800.60  from 
those  that  existed  on  July  1, 1990,  to 
those  that  existed  on  July  1, 1992. 

(15)  Self  Bond 

K.A.R.  47-8-9,  incorporating  by 
reference  30  CFR  800.12(c):  K^sas 
proposes  to  delete  the  provision  at  30 
CFR  800.12(c)  that  wo^d  allow  Kansas 
to  use  a  self  bond  for  the  performance 
bond. 

(16)  Performance  Standards 

K.A.R.  47-9-1:  Kansas  proposes  to 
update  its  regulations  concerning 
performance  standards  by  changing  its 
adoption  by  reference  of  30  CFR  parts 
810,  815,  816,  817,  819,  823,  827, and 
828  from  those  that  existed  on  July  1, 
1990  to  those  that  existed  on  July  1, 
1992. 

(17)  Backfilling  and  Grading:  Time 
and  Distance  Requirements 

K.A.R.  47-9-1  (c),  incorporating  by 
reference  30  CFR  816.101  and  816.102: 
Kansas  propc^es  to  delete  its 
requirements  at  30  CFR  816.102  that 
absent  an  approved  sdiedule, 
backfilling  and  grading  will  be 
completed  within  180  days  following 
coal  removal  and  shall  not  be  more  than 
four  spoil  ridges  behind  the  pit  being 
worked,  the  spoil  from  the  active  pit 
being  considered  the  first  ridge.  Kansas 
that  adds  the  requirements  of  30  CFR 
816.101  concerning  time  and  distance 
requirements  for  backfilling  and 
grading. 


(18)  Underground  Mining 

K.A.R.  47-10-1:  Kansas  proposes  to 
update  its  regulations  concmning 
underground  mining  by  dianging  its 
adoption  by  reference  of  30  Oni  parts 
783  and  784  from  those  that  existed  on 
July  1, 1990,  to  those  that  existed  on 
July  1, 1992. 

(19)  Small  Operator  Assistance 
Program 

K.A.R.  47-11-8:  Kansas  proposes  to 
update  its  regulations  concerning  the 
small  operator  assistance  program  by 
changing  its  adoption  by  reference  of  30 
CFR  795.3,  795,6,  795.7,  795.8,  795.9, 

795.10,  795.11,  and  795.12  firom  those 
that  existed  on  July  1. 1990,  to  those 
that  existed  on  July  1, 1992. 

(20)  Lands  Unsuitable  for  Surface 
Mining 

K.A.R.  47-12-4:'Kansas  proposes  to 
update  its  regulations  concerning  lands 
imsuitable  for  surface  mining  by 
changing  its  adoption  by  reference  of  30 
CFR  761.5,  761.11,  761.12,  762.5, 

762.11,  762.13,  762.14,  764.13,  764.15, 

764.17,  764.19,  764.21,  764.23,  and 
764.25  from  those  that  existed  on  July 

l,  1990,  to  those  that  existed  on  July  1, 
1992. 

(21)  Training  and  Certification  of 
Blasters 

K.A.R.  47-13-4:  Kansas  proposes  to 
update  its  regulations  concerning 
training  and  certification  of  blasters  by 
changing  its  adoption  by  reference  of  30 
CFR  part  850  from  those  that  existed  on 
July  1, 1990,  to  those  that  existed  on 
July  1, 1992. 

( 22)  Employee  Financial  Interest 

K.A.R.  47-14-4:  Kansas  proposes  to 
update  its  regulations  concerning 
employee  financial  interest  by  changing 
its  adoption  by  reference  of  30  CFR 
705.4  (a)  and  (c),  705.6(b),  705.11  (a), 

(b),  (c)  and  (d),  705.13,  705.15,  705.17, 

705.18,  705.19(a),  and  705.21  firom  those 
that  existed  on  July  1. 1990,  to  those 
that  existed  on  July  1, 1992. 

(23)  Inspection  and  Enforcement 
K.A.R.  47-15-la:  Kansas  proposes  to 

update  its  regulations  concerning 
inspection  and  enforcement  by  cnanging 
its  adoption  by  reference  of  30  CFR 

840.11,  840.14, 843.5,  840.12,  842.14, 

842.15,  843.11,  843.12,  843.13,  843.15, 

843.16,  843.20,  and  840.16  from  those 
that  existed  on  July  1, 1990,  to  those 
that  existed  on  July  1, 1992. 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  wh^er  the  piopo^ 


amendment  satisfies  the  applicable 
program  approval  criteria  ci  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Kansas  program. 

Written  Coaunents 

Written  comments  should  be  specific, 
pertain  only  to  the  issue  proposed  in 
this  rulemaking,  and  include 
explanations  in  suppcot  oi  the 
commenter’s  recommendations. 
Comments  received  after  the  time 
indicated  \mder  DATES  or  at  locations 
other  than  the  Kansas  City  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  4  p  Jn.,  C.8.t 
January  29, 1993.  The  location  and  time 
of  the  hearing  will  be  arranged  with 
those  persons  requesting  the  hearing.  If 
no  one  requests  an  opportunity  to  testify 
at  the  public  hearing,  the  hearing  will 
not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statnnents  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  p«sons 
scheduled  to  comment  having  been 
heard.  Persons  in  the  audience  who 
have  not  been  scheduled  to  testify,  and 
who  wash  to  do  so,  wrill  be  heard 
following  those  who  have  been 
schedule.  The  hearing  wrill  end  after  all 
persons  scheduled  to  testify  and  persons 
present  in  the  audience  whowrish  to 
testify  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meating,  rathar  than  a  public 
hearing,  may  be  held.  Persons  wrishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  at  the  OSM  office 
listed  under  FOR  FURTHER  MFORMATWN 
CONTACT.  All  such  makings  wrill  be 
open  to  the  public  and,  if  possible, 
notices  of  meetings  wrill  be  posted  at  the 
locations  listed  under  ADDRESSES.  A 
written  summary  of  each  meeting  wrill 
be  made  a  part  of  the  administrative 
record. 
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rv.  Procedural  Determinations 

Compliance  With  the  National 
Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCaiA  (30  U.S.C.  1292(d)l 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act,  42  U.S.C. 
4332{2)(C). 

Compliance  With  Executive  Order  No. 
12291 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  firom  sections  3. 4, 

7,  and  8  of  Executive  Order  12291  for 
actions  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs,  actions,  and  program 
amendments.  Therefore,  preparation  of 
a  Regulatory  Impact  Analysis  is  not 
necessary  and  OMB  regulatory  review  is 
not  required. 

Compliance  With  the  Regulatory 
Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

Compliance  With  Executive  Order 
12778 

The  E)epartment  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Qvil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsection  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 


sections 503 and 505  of  SMCRA(30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  requirements  of  30  CFR 
parts  730,  731,  and  732  have  been  met. 

Compliance  With  the  Paperwork 
Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 

3507  et  seq. 

List  of  Subjects  in  30  CFR  Part  916 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  January  5, 1993. 

Raymond  L.  Lowrie, 

Assistant  Director,  Western  Support  Center. 
(FR  Doc  93-872  Filed  1-13-93;  8:45  am) 
BILUNQ  CODE  4310-05-M 

30  CFR  Part  917 

Kentucky  Permanent  Regulatory 
Program;  Hearings 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  reopening  and 
extension  of  comment  period  on 
proposed  amendment. 

SUMMARY:  OSM  is  annoimcing  the 
receipt  of  revisions  to  a  previously 
prepared  amendment  to  the  Kentucky 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Kentucky 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  By  letter  of  December  10, 

1992  (Administrative  Record  No.  KY- 
1202),  Kentucky  resubmitted  a  proposed 
program  amendment  that  revises  and 
completes  their  proposed  hearing 
regulations  as  amended  during  the 
Kentucky  regulation  promulgation 
process  under  Kentucky  Revised 
Statutes  (KRS)  chapter  350.  The 
proposed  amendment  includes  the  final 
promulgation  of  regulation  changes  to 
Kentucky  Administrative  Regulations 
(KAR)  at  405  KAR  7:001,  405  KAR 
7:091,  405  KAR  7:092,  405  KAR  8:001, 
and  405  KAR  12:020  that  relate  to 
hearings.  This  proposed  amendment 
supplements  two  earlier  proposed 
program  amendments  (Administrative 
Record  No.  KY-1170,  submitted  July  28, 


1992  and  KY-1180.  submitted 
September  18, 1992). 

This  document  sets  forth  the  times 
end  locations  that  the  Kentucky 
program  and  the  proposed  amendment 
are  available  for  public  inspection,  the 
comment  period  which  interested 
persons  may  submit  written  comments 
on  the  proposed  amendment,  and  the 
procedures  that  will  be  followed 
regarding  a  public  hearing,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on  January 
29, 1993.  If  requested,  a  public  hearing 
on  the  proposed  amendment  will  be 
held  at  10  a.m.  on  January  25, 1993. 
Requests  to  present  oral  testimony  at  the 
hearing  must  be  received  on  or  before  4 
p.m.  on  January  19, 1993. 

ADDRESSES:  Written  comments  and 
requests  for  a  hearing  should  be  mailed 
or  hand  delivered  to:  William  J. 

Kovacic,  Director,  Lexington  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  2675 
Regency  Road,  Lexington,  Kentucky 
40503-2922.  Copies  of  the  Kentucky 
program,  the  proposed  amendment,  and 
all  written  comments  received  in 
response  to  this  document  will  be 
available  for  review  at  the  addresses 
listed  below,  Monday  through  Friday,  9 
a.m.  to  4  p.m.,  excluding  holidays,  ^ch 
requestor  may  receive,  fiee  of  charge, 
one  copy  of  the  proposed  amendment 
by  contacting  OSM’s  Lexington  Field 
Office. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Lexington  Field 
Office,  Regency  Road,  Lexington, 
Kentucky  40503-2922,  Telephone: 
(606) 233-2896. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Eastern  Support 
Center,  Ten  Parkway  Center, 
Pittsburgh,  Pennsylvania  15220, 
Telephone:  (412)  937-2828. 
Department  for  Surface  Mining 
Reclamation  and  Enforcement,  No.  2 
Hudson  Hollow  Complex,  Frankfort, 
Kentucky  40601,  Telephone:  (502) 
564-6940. 

If  a  public  hearing  is  held,  its  location 
will  be:  The  Harley  Hotel,  2143  North 
Broadway,  Lexington,  Kentucky  40505. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Kovacic,  Director,  Lexington 
Field  Office,  Telephone  (606)  233-2896. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

On  May  18, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Kentucky  program.  Information 
pertinent  to  the  general  background, 
revisions,  modifications,  and 
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amendments  to  the  proposed  permanent 
program  submission,  as  well  as  the 
Secretary’s  findings,  the  disposition  of 
comments  and  a  detailed  explanaticm  cd 
the  conditions  of  approval  can  be  found 
in  the  May  18. 1982,  Federal  Regular 
(47  FR  21404-21435).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  are 
identified  at  30  CFR  917.11,  917.15, 
917.16,  and  917.17. 

II.  Discussion  of  Amendment 

By  letter  of  December  10, 1992, 
(Administrative  Record  No.  KY-120Z) 
Kentucky  resubmitted  a  |Hnposed 
program  amendment  that  revises  and 
completes  their  proposed  hearing 
regulations  as  amended  during  the 
Kentucky  regulation  promulgation 
process  under  Kentu^y  Revised 
Statutes  (KRS)  chapter  350.  The 
proposed  amendment  includes  the  final 
promulgation  of  regulation  changes  to 
Kentucky  Administrative  Regulations 
(KAR)  at  405  KAR  7:001.  405  KAR 
7:091,  405  KAR  7:092,  405  KAR  8:001, 
and  405  KAR  12:020  that  relate  to 
hearings.  This  proposed  amendment 
supplements  two  earlier  proposed 
program  amendments  (Administrative 
Record  No.  KY— 1170,  submitted  July  28, 
1992  and  KY-1180,  submitted 
September  18, 1992).  This  resubmission 
is  the  same  as  the  proposed  amendment 
KY-1170  as  modified  and  submitted  in 
the  proposed  program  amendment  KY- 
1180  except  for  the  following  final 
changes  made  during  the  State 
regulation  promulgation  process.  The 
changes  are  as  follows: 

1.  405  KAR  7:001  section  1(63) 
amended  the  definition  of  "person.” 

2.  405  KAR  7:091  section  5(a) 
amended  the  section  by  clarifying  a 
cross  reference  to  the  subsection  on 
service. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  now  seeking 
comment  on  whether  the  amendment 
proposed  by  Kentucky  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  Kentucky  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commentor’s  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Lexington  Field  Office 
will  not  necessarily  be  considered  in  the 


final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  ccmtact  the 
person  listed  under  FOR  FURTHER 
MFORMATION  CONTACT  by  4  p  Jn.  on 
January  25, 1993.  If  no  one  requests  an 
opportunity  to  comment  at  a  miblic 
hearing,  the  hearing  will  not  be  held. 
Filing  of  a  written  statement  at  the  time 
of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 

Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adeqxiate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  commmit.  and  who 
wish  to  do  so,  will  be  heard  foUoviring 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportimity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  OSM.  Lexington 
Field  Office  listed  under  ADDRESSES  by 
contacting  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT.  All  SUch 
meetings  will  be  open  to  the  public  and, 
if  possible,  notices  of  meetings  will  be 
posted  in  advance  at  the  locations  listed 
under  ADDRESSES.  A  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
Administrative  Record. 

Executive  Order  12291 

On  July  12, 1984,  the  Office -of 
Management  and  Budget  (C^B)  granted 
the  Office  of  Surface  Mining 
Reclamaticm  and  Enforcement  (OSM)  an 
exemption  from  sections  3,  4,  7  and  8 
of  Executive  Order  12291  for  actions 
related  to  approval  or  conditional 
approval  of  State  regulatory  programs, 
actions  and  program  amendments. 
Therefore,  preparation  of  a  regulatory 
impact  analysis  is  not  necessary  and 
0MB  regulatory  review  is  not  required. 

Executive  Order  12278 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsecticms  (a) 
and  (b)  of  that  section.  However,  these 


standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of  ffie 
Surface  Mining  Control  and 
Reclamation  Act  (SMCRA)  (30  U.S.C. 
1253  and  1255)  and  30  CFR  730.11, 
732.15  and  732.17(h)(10),  decisions  on 
proposed  State  regulatory  programs  and 
program  amendmmts  submitted  by  the 
States  must  be  based  solely  on  a 
determination  of  whether  the  submittal 
is  consistent  with  SMCRA  and  its 
implementing  Federal  regulations  and 
whether  the  other  reqtiirements  of  30 
CFR  parts  730, 731  and  732  have  been 
met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)l 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act,  42  U.S.C. 
4332(2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requiremoits  that 
require  approval  of  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 

3507  et  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determine  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  smdl  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulaticms  fm 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  ^  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  Part  917 

'  Intergovernmental  relations.  Surface, 
mining.  Underground  mining. 
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Dated:  December  29, 1992. 

JeGGrey  D.  larrett. 

Acting  Assistant  Director,  Eastern  Support 
Center. 

{FR  Doc  93-664  Filed  1-13-93;  8:45  am] 
BttJJNQ  COOC  4310-06-M 


30  CFR  Part  917 

Kentucky  Permanent  Regulatory 
Program;  Termination  and  Reaseertion 
of  Jurisdiction 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTK>n:  Proposed  rule;  reopening  and 
extension  of  comment  period  on 
proposed  amendment. 

SUMMARY:  OSM  is  announcing  the 
receipt  of  revisions  to  a  previously 
prepared  amendment  to  the  Kentucky 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Kentucky 
program)  tmder  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  By  letter  of  December  9, 1992 
(Administrative  Record  No.  KY-1199) 
Kentucky  resubmitted  a  proposed 
program  amendment  which  was 
ori^nally  submitted  on  July  21, 1992 
(A^inistrative  Record  Number  KY- 
1199)  Kentucky  resubmitted  a  proposed 
program  amendment  which  was 
originally  submitted  on  July  21, 1992 
(Administrative  Record  Number  KY- 
1165).  The  resubmission  incorporates 
revisions  made  during  the  Kentucky 
promulgation  process  imder  Kentucky 
Revised  Statutes  (KRS)  Chapter  13 A. 

The  amendment  consists  of  proposed 
modifications  to  Kentucky 
Administrative  Regulations  (KAR)  at 
405  KAR  7:030, 1:007  and  3:007  that 
relate  to  termination  and  reassertion  of 
jurisdiction. 

This  document  sets  forth  the  times 
and  locations  that  the  Kentucky 
program  and  the  proposed  amendment 
are  available  for  public  inspection,  the 
comment  period  during  wffich 
interested  persons  may  submit  written 
comments  on  the  proposed  amendment, 
and  the  procedures  that  vdll  be  followed 
regarding  a  public  hearing,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on  January 
29, 1993.  If  requested,  a  public  hearing 
on  the  proposed  amendment  will  be 
held  at  10  a.m.  on  January  25, 1993. 
Requests  to  present  oral  testimony  at  the 
hearing  must  be  received  on  or  before  4 
p.m.  on  January  19, 1993. 

ADDRESSES:  Written  comments  and 
requests  for  a  hearing  should  be  mailed 
or  hand  delivered  to:  William  J. 


Kovacic,  Director,  Lexington  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  2675 
Regency  Road,  Lexington,  Kentucky 
4053.  Copies  of  the  Kentucky  program, 
the  proposed  amendment,  and  all 
written  comments  received  in  response 
to  this  notice  will  be  available  for 
review  at  the  address  listed  below, 
Monday  through  Friday,  9  a.m.  to  4 
p.m.,  excluding  holidays.  Each 
requestor  may  receive,  &«e  of  charge, 
one  copy  of  the  proposed  amendment 
by  contacting  OSM’s  Lexington  Field 
office. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Lexington  Field 
Office,  2675  Regency  Road, 

Lexington,  Kentucky  40503, 
Telephone;  (606)  233-2896 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Eastern  Support 
Center,^  Ten  Parkway  Center, 
Pittsburg,  Pennsylvania  15220, 
Telephone:  (412)  937-2828 
Department  for  Surface  Mining 
Reclamation  and  Enforcement,  No.  2 
Hudson  Hollow  Complex,  Frankfort, 
Kentucky  40601,  Telephone:  (502) 
564-6940 

If  a  public  hearing  is  held,  its  location 
will  be:  The  Harley  Hotel,  2143  North 
Broadway,  Lexington,  Kentucky  40505. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Kovacic,  Director,  Lexington 
Field  Office,  Telephone  (606)  233-2896. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  May  18, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Kentucky  program.  Information 
pertinent  to  the  general  background, 
revisions,  modifications,  and 
amendments  to  the  proposed  permanent 
program  submission,  as  well  as  the 
Secretary’s  findings,  the  disposition  of 
comments  and  a  detailed  explanation  of 
the  conditions  of  approval  can  be  foimd 
in  the  May  18, 1982,  Federal  Register 
(47  FR  21404-21435).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  are 
identified  at  30  CFR  917.11, 917.15, 
917.16,  and  917.17. 

n.  Discussion  of  Amendment 

By  letter  of  December  9, 1992, 
(Administrative  Record  No.  KY-1199) 
Kentucky  resubmitted  a  proposed 
program  amendment  which  was 
originally  submitted  on  July  21, 1992 
(Administrative  Record  Niunber  KY- 
1165).  The  resubmission  incorporates 
revisions  made  during  the  Kentucky 
promulgation  process  under  Kentucky 
Revised  Statutes  (KRS)  Chapter  13A. 
The  amendment  consists  of  proposed 


modifications  to  Kentucky 
Administrative  Regulations  (KAR)  at 
405  KAR  7:030, 1:007  and  3:007  that 
relate  to  the  termination  and  reassertion 
of  jurisdiction. 

This  resubmission  is  the  same  as  the 
July  21, 1992,  submittal  except  for  the 
following  changes  made  during  the 
State  regulation  promulgation  process. 
The  changes  are  as  follows; 

The  regulations  at  405  KAR  1:007  and 
3:007  were  changed  to  cover  the  possibility 
that  termination  of  jurisdiction  could  occur 
after  November  1, 1992  on  sites  that  were 
subject  to  interim  program  standards  but  for 
which  no  bond  was  posted,  in  which  case  the 
termination  of  jurisdiction  must  be  based 
upon  a  written  determination  that  applicable 
requirements  have  been  met,  rather  than 
upon  a  bond  release  determination. 

Also  included  in  the  proposed 
program  amendment  is  the  Statement  of 
Consideration  that  explains  the  public 
comments  received  by  Kentucky  during 
the  State  promulgation  process. 

in.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  now  seeking 
comment  on  whether  the  amendment 
proposed  by  Kentucky  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  Kentucky  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  ruleme^ing,  and  include 
explanations  in  support  of  the 
commentor’s  recommendations. 
Comments  received  after  the  time 
indicated  under  “DATES"  or  at  locations 
other  than  the  Lexington  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  4  p.m.  on 
January  25, 1993.  If  no  one  requests  an 
opportimity  to  comment  at  a  public 
hearing,  the  hearing  will  not  be  held. 
Filing  of  a  written  statement  at  the  time 
of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 

Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  imtil  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment,  and  who 
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wish  to  do  so.  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  sm 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  ^  held.  Persons  wishing 
to  meet  the  OSM  representatives  to 
discuss  ^e  proposed  amendments  may 
request  a  meeting  at  the  OSM.  Lexington 
Field  Office  listed  under  “ADDRESSES” 
by  contacting  the  person  listed  imder 
FOR  FURTHER  INFORMATION  CONTACT.  All 
such  meetings  will  be  open  to  the  public 
and,  if  possible,  notices  of  meetings  will 
be  posted  in  advance  at  the  locations 
listed  under  ADDRESSES.  A  written 
summary  of  each  meeting  will  be  made 
a  part  of  the  Administrative  Record. 

Executive  Order  No.  12291 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3, 4, 

7,  and  8  of  Executive  Order  12291  for 
actions  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs,  actions  and  program 
amendments.  Therefore,  preparation  of 
a  regulatory  impact  analysis  is  not 
necessary  and  OMB  regulatory  review  is 
not  required. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  review  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of  Ae 
Surface  Mining  Control  and 
Reclamation  Act  (SMCRA)  (30  U.S.C. 
1253  and  1255)  and  30  CFR  730.11, 
732.15  and  732.17(h)(10],  decisions  on 
proposed  State  regulatory  programs  and 
program  amendments  submitted  by  the 
States  must  be  based  solely  on  a 
determination  of  whether  the  submittal 
is  consistent  with  SMCRA  and  its 
implementing  Federal  regulations  and 
whether  the  other  requirements  of  30 
CFR  parts  730,  731  and  732  have  been 
met.- 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 


provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act,  42  U.S.C. 
4332(2)(C). 

Paperwork  Reduction  Act 
This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 

3507  ef  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  smdl  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  Part  917 
Intergovernmental  relations.  Surface 
mining,  Undergroimd  mining. 

Dated;  December  18, 1992. 

Jefiftey  D.  Jarrett, 

Acting  Assistant  Director,  Eastern  Support 
Center. 

[FR  Doc.  93-865  Filed  1-13-93;  8:45  ami 
BILUNO  COOe  431(H)5-M 


30  CFR  Part  924 

Mississippi  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  OSM  is  annoimcing  the 
receipt  of  proposed  amendments  to  the 
Mississippi  regulatory  program 
(hereinafter  referred  to  as  ffie 
Mississippi  program)  imder  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  By  letter  dated 
December  15, 1992,  Mississippi 
submitted  a  proposed  amendment 


which  covers  a  wide  variety  of  topics. 
This  submittal  constitutes  a  complete 
rewrite  of  the  Mississippi  regulations 
making  them  consistent  with  current 
Federal  regulations. 

This  document  sets  forth  the  times 
and  locations  that  the  Mississippi 
program  and  proposed  amendments  to 
that  program  are  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendments,  and  the  procedures  that 
will  be  followed  regarding  the  public 
hearing,  if  one  is  requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on  February 
16, 1993.  If  requested,  a  public  hearing 
on  the  propos^  amendments  will  be 
held  at  1  p.m.  on  February  8, 1993. 
Requests  to  present  oral  testimony  at  the 
hearing  must  be  received  on  or  before  4 
p.m.  on  January  29, 1993. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Mr.  Jesse 
Jackson,  Jr.,  Director,  Birmingham  Field 
Office,  at  the  address  listed  below. 
Copies  of  the  Mississippi  program,  the 
proposed  amendments,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 

Each  requester  may  receive,  free  of 
charge,  one  copy  of  the  proposed 
amendments  by  contacting  OSM’s 
Birmingham  Field  Office. 

Office  of  Surface  Mining  Reclamation  and 
Enforcement,  Birmingham  Field  Office, 

135  Gemini  Circle,  suite  215,  Homewood, 
Alabama  35209,  telephone:  (205)  290- 
7282. 

Mississippi  Department  of  Environmental 
Quality.  The  Office  of  Geology,  Mining  and 
Reclamation,  2380  Highway  80  West, 
Jackson,  Mississippi  39209,  telephone: 
(601)  961-5500. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jesse  Jackson.  Jr.,  Director, 
Birmingham  Field  Office  (205)  290- 
7282. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  September  4. 1980,  the  Secretary 
of  the  Interior  unconditionally  approved 
the  Mississippi  program.  Information 
pertinent  to  the  general  background  on 
the  Mississippi  program,  including  the 
Secretary’s  findings,  the  disposition  of 
comments  and  a  detailed  explanation  of 
the  conditions  of  approval  can  be  found 
in  the  September  4. 1980,  Federal 
Register  (45  FR  58520).  Sub^uent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  are 
identified  at  30  924.10  and  924.18. 
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II.  DMCuBdon  of  Anwndmeiils 

Since  the  time  of  approval  of  the 
Mississippi  program  in  1980,  there  have 
been  no  <manges  to  the  program  based 
on  the  fact  that  no  mining  was  occiuring 
in  the  State.  However,  in  October  1988, 
due  to  some  renewed  interest  in  mining 
activity.  Mississippi  commenced  to 
rewrite  its  regulations  to  conform  with 
current  Federal  regulations.  Since  that 
time.  Mississippi  has  made  several 
informal  submittals  of  the  rewritten 
regulation  package  to  OSM.  The 
E)ecember  15, 1992,  formal  submittal 
constitutes  a  complete  rewrite  of  the 
Mississippi  regulations.  While  the 
submittal  is  in  amendment  to  the 
Mississippi  program,  there  are  changes 
to  literally  every  section  of  the 
regulations.  Due  to  the  extensive  nature 
of  the  rewrite,  no  attempt  will  be  made 
to  idendiy  changes  made  to  each 
individual  regulation.  The  sections 
proposed  to  amended  are  parts  100 
through  265  of  the  Rules  and 
Regrdations  fcx'  the  Surface  Mining  of 
Coal  in  Mississippi. 

in.  Public  Conunent  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  now  seeking 
comments  on  whether  the  amendments 
proposed  by  Mississippi  satisfy  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendments  are 
deemed  adequate,  they  will  become  part 
of  the  Mississippi  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter’s  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Birmingham  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  4  p.m.  on 
January  29, 1993.  If  no  one  requests  an 
opportunity  to  comment  at  a  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 

Sul^ission  on  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
ofiicials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 


Persons  in  the  audience  who  have  not 
been  scheduled  to  comment,  and  who 
wish  to  do  so,  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  OSM  office 
listed  under  ADDRESSES  by  contacting 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  list^  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

IV.  Procedural  Determinations 
Executive  Order  12291 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (OMB)  granted 
the  Office  of  Sinface  Mining 
Reclamation  and  Enforcement  (OSM)  an 
exemption  fi'om  sections  3,  4,  7  and  8 
of  Executive  Order  12291  for  actions 
related  to  approval  or  conditional 
approval  of  State  regulatory  programs, 
actions  and  program  amendments. 
Therefore,  preparation  of  a  regulatory 
impact  analysis  is  not  necessary  and 
OMB  regulatory  review  is  not  required. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of  the 
Surface  Mining  Control  and 
Reclamation  Act  (SMCRA)  (30  U.S.C. 
1253  and  1255)  and  30  CFR  730.11, 
732.13  and  732.17(h)(10).  decisions  on 
proposed  State  regulatory  programs  and 
program  amendments  submitted  by  the 
States  must  be  based  solely  on  a 
determination  of  whether  the  submittal 
is  consistent  with  SMCRA  and  its 
implementing  Federal  regulations  and 
whether  the  ^er  requirements  of  30 
CFR  Parts  730,  731,  and  732  have  been 
met. 


National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2 )(c)  of  the  National 
Environmental  Policy  Act,  42  U.S.C. 
4332(2)(c). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
requite  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 

3507  et  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq).  The  State  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  Part  924 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  December  24, 1992. 

Jeffirey  D.  Jarrett, 

Acting  Assistant  Director,  Eastern  Support 
Center. 

IFR  Doc.  93-869  Filed  1-13-93;  8:45  am] 
BILUNG  CODE  4310-0S-U 


30  CFR  Part  935 

Ohio  Permanent  Regulatory  Program; 
Revision  of  Administrative  Rule 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  OSM  is  announcing  the 
receipt  of  Revised  Program  Amendment 
Number  58  to  the  Ohio  permanent 
regulatory  program  (hereinafter  referred 
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to  as  the  Ohio  program)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
amendment  was  initiated  by  Ohio  and 
is  intended  to  revise  one  rule  in  the 
Ohio  Administrative  Code.  The 
proposed  rule  revisions  would  phase  in, 
over  a  two-year  period,  the  requirement 
for  two  years  of  ground  cover  and 
productivity  evaluation  for  final  bond 
release  on  pastiure  land. 

This  document  sets  forth  the  times 
and  locations  that  the  Ohio  program  and 
proposed  amendments  to  that  program 
will  be  available  for  public  inspection, 
the  comment  period  during  which 
interested  persons  may  submit  written 
comments  on  the  proposed 
amendments,  and  the  procedures  that 
will  be  followed  regarding  the  public 
hearing,  if  one  is  requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on  February 
16, 1993.  If  requested,  a  public  hearing 
on  the  proposed  amendments  will  be 
held  at  1  p.m.  on  February  8, 1993. 
Requests  to  present  oral  testimony  at  the 
hearing  must  be  received  on  or  before  4 
p.m.  on  January  29, 1993. 

ADDRESSES:  Written  comments  and 
requests  to  testify  at  the  hecU'ing  should 
be  mailed  or  hand-delivered  to  Mr. 
Richard  J.  Seibel,  Director,  Columbus 
Field  Office,  at  the  address  listed  below. 
Copies  of  the  Ohio  program,  the 
proposed  amendments,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 

Each  requester  may  receive,  ft'ee  of 
charge,  one  copy  of  the  proposed 
amendments  by  contacting  OSM’s 
Columbus  Field  Office. 

Office  of  Surface  Mining  Reclamation  and 
Enforcement,  Columbus  Field  Office,  2242 
South  Hamilton  Road,  room  202, 
Columbus,  Ohio  43232,  telephone:  (614) 
866-0578. 

Ohio  Department  of  Natural  Resources, 
Division  of  Reclamation,  1855  Fountain 
Square  Court,  Building  H-3,  Columbus, 
Ohio  43224,  telephone:  (614)  265-6675. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  J.  Seibel,  Director,  Columbus 
Field  Office,  (614)  866-0578. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  August  16, 1982,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Information  on  the 
general  background  of  the  Ohio  program 
submission,  including  the  Secretary’s 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Ohio 


program,  can  be  found  in  the  August  10, 
1982  Federal  Register  (47  FR  34688). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
935.11,  935.12,  935.15,  and  935.16. 

n.  Discussion  of  the  Proposed 
Amendments 

In  response  to  an  OSM  requirement, 
Ohio  submitted  proposed  Program 
Amendment  No.  43  by  letter  dated 
January  16, 1990  (Administrative 
Record  No.  OH-1265).  In  part,  this 
amendment  proposed  to  revise  Ohio 
Administrative  Code  (OAC)  section 
1501:13-9-15(I)(3)(c)  to  add  the 
requirement  that,  for  phase  m  bond 
release,  revegetated  areas  must  meet 
ground  cover  and  production  standards 
for  any  two  years  of  the  five-year  period 
of  extended  responsibility,  except  the 
first  year.  The  Director  of  OSM 
approved  this  proposed  rule  revision  on 
July  27, 1992  (57  FR  33122). 

By  letter  dated  May  12, 1992 
(Administrative  Record  No.  OH-1699), 
Ohio  submitted  proposed  Program 
Amendment  Number  58.  This 
amendment  proposed  to  add  new 
paragraphs  (D)  (1)  and  (2)  at  OAC 
section  1501:13-1-01  concerning  the 
termination  and  possible  reassertion  of 
regulatory  jurisdiction  over  all  or  part  of 
a  reclaimed  coal  mine  following  the 
release  of  performance  bond.  The 
Director  of  OSM  approved  these 
proposed  additions  on  September  11, 
1992  (57  FR  41690). 

On  October  14, 1992,  Ohio  held  a 
public  hearing  on  the  final  filing  of  the 
rule  revision  to  OAC  section  1501:13-9- 
15(I)(3)(c)  as  approved  by  OSM  in 
Program  Amendment  Number  43.  At 
that  hearing,  Ohio  received  comments 
recommending  a  two-year  period  to 
phase  in  the  new  requirements  for  final 
bond  release.  Ohio  decided  to  adopt  this 
suggestion  by  revising  OAC  section 
1501:13-1-01  which  establishes  the 
effective  date  and  applicability  of  the 
Ohio  rules  over  mining  and  reclamation 
operations. 

As  discussed  above,  OSM  recently 
approved  Program  Amendment  Number 
58  which  revises  OAC  section  1501:13- 
1-01.  Because  Ohio  has  not  yet 
promulgated  Program  Amendment 
Number  58,  Ohio  has  decided  to 
resubmit  proposed  Revised  Program 
Amendment  Number  58  to  further 
revise  OAC  section  1501:13-1-01  to 
incorporate  the  two-year  phase-in 
period  suggested  at  its  public  hearing. 
Ohio  resubmitted  Revised  Program 
Amendment  Number  58  on  December  9, 
1992  (Administrative  Record  No.  OH- 
1798).  In  this  revised  amendment,  Ohio 
is  proposing  to  add  the  following 


sentence  to  OAC  section  1501:13-1- 
01(B): 

Each  area  for  which  there  has  been  no 
phase  III  bond  release  and  which  is  planted 
with  a  permanent  cover  of  herbaceous 
species  shall  not  be  required  to  meet  the 
requirements  of  paragraph  (1)(3)(C)  of  rule 
1501:13-9-15  of  the  Adminis^tive  Code  for 
two  years  of  the  extended  responsibility 
peri^  until  after  January  1, 1994. 

m.  Public  Conunent  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  now  seeking 
comment  on  whether  the  amendments 
proposed  by  Ohio  satisfy  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendments  are  deemed 
adequate,  they  will  become  part  of  the 
Ohio  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemt^ng,  and  include 
explanations  in  support  of  the 
commenter’s  recommendations. 
Comments  received  after  the  time 
indicated  imder  DATES  or  at  locations 
other  than  the  Columbus  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  4  p.m.  on 
January  29, 1993.  If  no  one  requests  an 
opportunity  to  comment  at  a  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  imtil  all  persons  ' 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  Wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  Columbus  Field 
Office  by  contacting  the  person  listed 
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under  FOR  FURTHER  WFORMATION 
CONTACT.  All  such  meetings  shall  be 
open  to  the  public,  and,  if  possible, 
notices  of  the  meetings  urill  be  posted  at 
the  locations  listed  under  ADDRESSES.  A 
written  summary  of  each  public  meeting 
will  be  made  e  part  of  the 
Administrative  Record. 

IV.  Procedural  Determinations 
Executive  Order  No.  12291 

On  July  12, 1984,  the  Office  of 
Managnnent  and  Budget  (CHdB)  granted 
OSM  an  exemption  sections  3, 4. 

7,  and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs,  actions,  and  program 
amendments.  Therefore,  preparation  of 
a  Regulatory  Impact  Analysis  is  not  ’ 

necessary  and  OMB  regulatory  review  is 
not  required. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applic^le  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  Ae 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  sucn  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMOtA  (30  U.S.C  1253  and  1255)  and 
30  cm  730.11,  732.15,  and 
732.17(hKl0),  decisions  on  proposed 
State  regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
requirements  of  30  CFR  parts  730,  731, 
and  732  have  been  met 

National  Entironmental  Policy  Act 

No  envinmmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  acticms  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environment^  Policy  Act,  42  U.S.C. 
4332(2KC). 

Paperwork  Reduction  Act 

This  rule  does  ikH  contain 
information  collection  requirements 
which  require  approval  by  the  Office  of 
Man^ement  and  Budget  under  44 
U.S.C  3507  et  seq. 


Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  smdl  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certificatimi  made  that 
such  regulations  would  not  have  a 
significant  economic  efiect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  ^  implemented  by  the 
Stats.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
D^>artment  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  Part  935 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  December  18, 1992. 

Jeffirey  D.  Jarrett, 

Acting  Assistarit  Director,  Eastern  Support 
Center. 
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30  CFR  Part  944 

Utah  Permanent  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  public  comment 
period  and  opportxmity  for  public 
hearing  on  proposed  amendment. 

SUMMARY:  OSM  is  announcing  the 
receipt  of  a  proposed  amendment  to  the 
Utah  permanent  regulatory  program 
(hereinafter,  the  "Utah  program")  imder 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consists  of 
dianges  to  one  provision  of  Utah's  Coal 
Mining  Rules,  which  provides  for  Utah’s 
reassertion  of  jurisdiction  over  coal 
mining  and  reclamaticm  operations  in 
cases  of  fraud,  collusion,  or 
misrepresentation.  The  amendment  is 
intended  to  revise  the  Utah  program  to 
be  consistent  with  the  corresponding 
Federal  regulations. 

This  document  sets  forth  the  times 
and  locations  that  the  Utah  program  and 
proposed  amendment  to  that  program 
are  available  for  public  inspection,  the 
comment  period  during  whidi 
interested  persons  may  submit  written 


comments  on  the  proposed  amendment, 
and  the  procedures  that  urill  be  followed 
regarding  the  public  hearing,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  by  4  p.m.,  m.s.t.  FAruary  16, 
1993.  If  requested,  a  public  hearing  on 
the  propos^  amendment  will  be  held 
on  February  8, 1963.  Requests  to  present 
oral  testimony  at  the  belong  must  be 
received  by  4  p.m.,  m.s.t.  on  January  26. 
1993. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Robert 
H.  Hagen  at  the  address  listed  below. 

Cojnes  of  the  Utah  program,  the 
proposed  amendment,  and  all  written 
comments  received  In  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours.  Monday 
through  Friday,  excluding  holidays. 

Each  requestor  may  receive  one  free 
copy  of  the  propos^  amendment  by 
contacting  OSM’s  Albuquerque  Field 
Office. 

Robert  H.  Hagen,  Director,  Albuquerque 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  505 
Marquette  Avenue,  NW.,  suite  1200, 
Albuquerque,  NM  87102,  Telephone; 
(505)  766-1486. 

Utah  Division  of  Oil,  Gas  and  Mining, 
355  West  North  Temple,  3  Triad 
Center,  suite  350,  Salt  Lake  City,  UT 
84180-1203,  Telephone;  (801)  538- 
5340. 

FOR  FURTHER  MFORMATION  CONTACT: 
Robert  H.  Hagen,  Telephone;  (505)  766- 
1466. 

SUPPLEMENTARY  INFORMATION: 

L  Background  on  the  Utah  Program 

On  January  21. 1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Utah  program.  General  Irack^und 
information  on  the  Utah  program, 
including  the  Secretary’s  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Utah 
program  can  be  foimd  in  the  January  21, 
1981,  Federal  Register  (46  FR  5899). 
Subsequent  actions  concerning  Utah’s 
program  and  program  amendments  can 
be  found  at  30  CFR  944.15,  944.16,  and 
944.30. 

II.  Proposed  Ameadment 
By  letter  dated  November  5. 1992, 
Utah  submitted  a  proposed  amendment 
to  its  program  pursuant  to  SMCRA 
(administrative  record  No.  UT-801). 
Utah  submitted  the  proposed 
amendment  in  response  to  a  required 
amendment,  whicm  OSM  codified  at  30 
CFR  944.16(p)  in  the  September  11, 
1992,  Federal  Register  (57  FR  41692). 
The  provision  of  the  Utidi  Coal  Mining 
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Rules  that  Utah  proposes  to  amend  is 
Utah  Admin.  R.  645-100-452. 

Existing  Utah  Admin.  R.  645-100—452 
provides  that,  following  a  tannination 
under  Utah  Admin.  R.  645-100-451,  the 
Division  will  reassert  Jurisdicticm  under 
the  T^ulatory  program  ovm  a  site  if  it 
is  demonstrated  that  the  bond  release  or 
written  determination  referred  to  under 
Utah  Admin.  R.  645-100-451  was  based 
upon  fraud,  collusion,  or 
misrepresentation  of  a  matmial  fact  by 
the  permittee.  Utah  proposes  to  delete 
the  phrase  "by  the  permittee"  from  Utah 
Admin.  R.  645-100-452. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Utah  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulem^ng,  and  include 
explanations  in  support  of  the 
conunenter’s  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Albuquerque  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  listed  imder  FOR  FURTHER 
MFORMAHON  CONTACT  by  4  p.m.,  m.8.t. 
on  January  29, 1993.  The  location  and 
time  of  the  hearing  will  be  arranged 
with  those  persons  requesting  the 
hearing.  If  no  one  requests  an 
opportunity  to  testify  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  pre{}are  adequate  respcmses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  s]>ecified  date  until  all  persons 
scheduled  to  testify  have  bMn  heard. 
Persons  in  the  audience  who  have  ncA 
been  schedule  to  testify,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  sdieduled.  The  bearing 
will  end  after  all  persons  scheduled  to 
testify  and  pers<ms  present  in  the 
audience  who  wish  to  testify  have  bem 
J  heard. 


Public  Meeting 
If  cmly  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rathwthan  a  public 
hearing,  may  held.  Persons  widiing 
to  meet  with  OSM  represmtatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  vrill  be 
posted  at  the  locatirms  list^  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
administrative  record. 

IV.  Procedural  Determinations 
Executive  Order  12291 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (C^4B}  granted 
OSM  an  exemption  from  sections  3, 4, 

7,  and  8  of  Executive  Order  12291  for 
actions  related  to  approval  or 
conditional  approval  of  State  regulatcny 
programs,  actions,  and  program 
amendments.  Therefore,  preparation  of 
a  regulatory  impact  analysis  is  not 
necessary,  and  the  0MB  regulatory 
review  is  not  required. 

Executive  Order  12778 
The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsectioas  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  12550)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h}(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  ^ates  must  be  based 
solely  on  a  determination  of  irtiether  the 
submittal  is  consistent  vrith  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731,  and  732  have 
been  met. 

National  Environmental  PoUcy  Act 

No  enviromnental  impact  statonent  Is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C  1292(d)) 
provides  that  agency  dedsions  on 
proposed  State  regulat(»y  program 
provisions  do  not  constitute  majcw 
Fedwal  acticms  within  the  meaning  of 
secticm  102(2KC)  of  the  National 
Environments^  Pcdicy  Act  (42  U.S.C 
4332(2KC)). 


Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collectimi  requirements  that 
require  approval  by  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determine  that  this  rule  will  not  have 
a  significant  economic  Impact  on  a 
substantial  number  of  sm^  entities 
xmder  the  R^latory  FleadlHlity  Act  (5 
U.S.C.  601  et  seq.).  The  State  submit^ 
which  is  the  subj^  of  this  rule  is  baaed 
upon  counterpart  Federal  regulations  for 
which  an  econmnic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  econonnc  effect  upcm  a 
substantial  niunber  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  hi  30  CFR  Part  944 

Intergovernmental  relations,  Surfttce 
mining.  Underground  mining. 

Dated:  December  7, 1992. 

Raymond  L.  Lowrie, 

Assistant  Director,  Western  Support  Center. 
(FR  Doc.  93-859  Filed  1-13-93;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Chapter  1 

[FRL-4559-51 

Open  Meeting  on  Proposed  Wood 
Furniture  Rules  and/br  Control 
Techniques  Guidelines 

AGENCY:  Environmmital  Protection 
Agency. 

ACTION:  Notice  of  public  exploratory 
meeting. 

SUMMARY:  As  part  (ff  EPA’s  efimrt  to 
determine  tile  deshalnlity  of  regulatmy 
negotiaticm  or  some  other  consenaus- 
based  approach  to  develop  proposed 
rules  r^i^ting  hazardous  air  pollutant 
emissians  and/or  a  Contn^  Techniques 
Guideline  covering  volatile  csganic 
compound  emissions  associated  with 
wood  furniture  manufacturing,  this 
meeting  will  discuss  possiUe  scope  and 
issues. 
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DATES:  The  meeting  will  take  place  on 
January  26-27.  On  January  26.  it  will 
start  at  9  a.m.  and  end  at  5  p.m.  On 
January  27,  it  Mrill  start  at  9  a.m.  €md  end 
at  3  p.m. 

ADDRESSES:  The  meeting  will  take  place 
at  the  Mission  Valley  bm.  2110  Avent 
Ferry  Road,  Raleigh,  NC  27606,  (919) 
828-3173. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  additional  information  on 
substantive  aspects  of  the  meeting, 
please  contact  Ellen  Ducey  of  EPA’s 
Office  of  Air  Quality  Planning  and 
Standards,  (919)  541-5408.  For 
additional  information  on  procedural  or 
administrative  matters  please  contact 
Susan  Wildau  or  John  Lingelbach,  EPA's 
co-convenors,  at  (303)  442-7367. 

Dated:  January  11, 1993. 

Qiris  Kirtz, 

Director,  Cortsensus  and  Dispute  Resolution 
Program. 

(FR  Doc.  93-935  Filed  1-13-93;  8:45  am) 
aauNG  CODE  asao-so-M 


40  CFR  Chapter  1 
IFR-4552-71 

Public  Meeting  on  Small  Non-Road 
Engines  Regulation 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Public  meeting. 

SUMMARY:  We  are  giving  notice  of  a 
public  meeting  concerning  the  status 
and  potential  use  of  a  consensus  based 
process  to  develop  data  and  regulations 
for  the  control  of  emissions  from  small 
non-road  engines  under  the  Clean  Air 
Act  Amendments. 

The  EPA  has  decided  that  this 
particular  regulatory  process  will  focus 
on  gasoline  engines  ^m  0-25 
horsepower.  Small  diesel  engine  (0-50 
hp)  regulations  will  be  developed  on  a 
separate  but  parallel  track  and 
discussion  of  diesel  issues  will  not  be 
included  in  the  discussion  of  0-25 
horsepower  gasoline  issues. 

The  agenda  will  include:  The  scope  of 
the  regulation,  design  of  a  consensus 
based  process,  potential  participants  in 
the  regulatory  process,  regulation 
development  s^edule  and  exchange  of 
information  on  available  new  data.  The 
meeting  is  open  to  the  public  without 
advance  registration. 

DATES:  The  meeting  will  be  held  on 
January  28, 1993  from  1  p.m.  to  5  p.m. 
and  on  January  29, 1993  from  8:30  a.m. 
to  3  p.m. 

ADDRESSES:  The  location  of  the  meeting 
will  be  the  Sheraton  Inn,  3200 
Boardwalk,  Ann  Arbor,  Michigan  48108. 


FOR  FURTHER  INFORMATION  CONTACT: 
Persons  needing  further  information  on 
the  technical  and  substantive  issues 
related  to  the  rule  should  contact  Clare 
Ryan,  National  Vehicle  and  Fuel 
Emissions  Laboratory.  Environmental 
Protection  Agency,  2656  Plymouth  Rd., 
Ann  Arbor,  Michigem  48105;  phone 
(313)  668-4577.  Persons  needing  further 
information  on  procedural  matters 
should  call  Deborah  Dalton,  Consensus 
and  Dispute  Resolution  Program, 
Environmental  Protection  Agency, 
Washington,  DC  20460;  phone  (202) 
260-5495. 

Dated:  January  11, 1993. 

Deborah  Dalton, 

Deputy  Director,  Cktnsensus  and  Dispute 
Resolution  Program.  Office  of  Policy, 
Planning  and  Evaluation. 

(FR  Doc.  93-936  Filed  1-13-93;  8:45  am) 
BILUNO  CODE  fSaO-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  92-301,  RM-8136] 

Radio  Broadcasting  Services; 
Henderson,  TX 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Dean 
Broadcasting,  Inc.,  licensee  of  Station 
KGRI-FM,  Channel  26QA,  Henderson, 
Texas,  proposing  the  substitution  of 
Channel  260C3  for  Channel  260A  at 
Henderson  and  modification  of  Station 
KGRI-FM’s  license  to  specify  operation 
on  the  higher  powered  channel. 

Channel  260C3  can  be  allotted  to 
Henderson  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  16.3  kilometers  (10.2 
miles)  southwest  in  order  to  avoid  a 
short-spacing  to  vacant  but  applied  for 
Channel  2S9C2,  Shreveport,  Louisiana. 
The  coordinates  for  Channel  260C3  at 
Henderson  are  North  Latitude  32-01-20 
and  West  Longitude  94-52-58.  In 
accordance  with  §  1.420(g)  of  the 
Commission’s  Rules,  we  will  not  accept 
competing  expressions  of  interest  for 
use  of  Channel  260C3  at  Henderson  or 
require  the  petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
class  channel  for  use  by  such  parties. 
DATES:  Comments  must  be  filed  on  or 
before  March  1, 1993,  and  reply 
comments  on  or  before  March  16, 1993. 


ADDRESSES:  Federal  Commimications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Donald  E.  Martin,  Esq.,  2000 
L  Street,  NW.,  suite  200,  Washington, 

DC  20036  (Counsel  for  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Blumenthal,  Mass  Media 
Bureau.  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
92-301,  adopted  December  9, 1992,  and 
released  January  8, 1993.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington,  EC.  The 
complete  text  of  this  decision  may  also 
be  purchased  horn  the  Commission’s 
copy  contractor.  Downtown  Copy 
Center.  (202)  452-1422, 1990  M  Street, 
NW.,  suite  640  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Michael  C.  Ruger, 

Chief,  Allocations  Rranch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

(FR  Doc.  93-887  Filed  1-13-93;  8:45  am) 
BILUNQ  CODE  8712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  92-300,  RM-8138] 

Radio  Broadcasting  Services; 
Ketchum,  ID 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  Idaho 
Broadcasting  Consortium,  Inc., 
requesting  the  substitution  of  Channel 
284C  for  Channel  284A  at  Ketchum, 
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Idaho,  and  the  modificatkm  of  Staticxi 
KYAA(FM)’s  coDStructioD  pwmit  to 
specify  opwation  on  Channel  284C.  The 
proposed  coordinates  for  Channel  284C 
at  l^tchum  are  North  Latitude  43-38- 
36  and  West  Lcmgitude  114-23-49. 

DATES:  Comments  must  be  filed  on  or 
before  March  1, 1993.  and  reply 
comments  on  or  befcure  March  16, 1993. 

ADDflESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Lee  W.  Shubert,  Dawn  M. 
Scdarrino,  Haley.  Bader  &  Potts,  4350 
North  Fairfax  Ihive.  suite  900, 

Arlington,  VA  22203-1633  (Attorneys 
for  Idaho  Broadcasting  Ccmsortium, 

Inc.). 

FOR  FURTHER  INFORMATK)N  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  8 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
92-300,  adopted  December  9, 1992,  and 
released  January  8, 1992.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW,  Washington,  I)C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractors.  Downtown  Copy 
Center,  (202)  452-1422, 1990  M  Street, 
NW.,  suite  640,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proce^ings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  infcHmaticm  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Michael  C.  Ruger, 

Chief,  Allocatioas  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  93-888  Filed  1-13-93:  8:45  am) 
BILLING  COOC 


47CFRPart73 

[MM  Dockat  No.  90-290,  RM-8949) 

Television  Broadcasting  Services; 
Appiston,  New  London  and  Soring, 
Wisconsin 

AGENCY:  Federal  Communicatfons 
Commisaicm. 

ACTION:  Proposed  rule. 

SUMMARY:  This  documrat  requests 
comment  on  a  petition  filed  by 
Wisconsin  Voice  Christian  Youth, 

Inc.,  licensee  of  Statimi  WSCO(TV), 
Channel  14.  Smring,  Wisctmsin. 
requesting  the  reaUotmeiR  of  Channrf 
14  from  Suring  to  Applet(m,  Wisconsin, 
or  from  Suring  to  N^  London, 
Wiscmisin  and  the  modification  of  its 
license  accordingly,  pursuant  to 
Commission  Rule  1.420(i).  The 
petitioner  is  requested  to  provide 
additional  information  r^arding  ptddic 
interest  benefits  in  suppmt  of  its 
proposal  Proposed  coordinates  for 
Channel  14  in  Appleton  are  Noth 
Latitude  44-29-00  and  West  Longitude 
88-22-30.  Proposed  comdinates  for 
Channel  14  in  New  London  are  North 
Latitude  44-22-10  and  West  Longitude 
88-37-r40.  Canadian  concurrence  has 
been  requested  for  the  proposed 
coordinates  at  Appleton  and  New 
London.  Either  proposal  also  requires  a 
change  in  the  ofiiset  for  vacant  Channel 
14.  Joliet.  Illinois,  from  a  minus  to  a 
phis  ofiset.  The  reference  coordinates 
for  vacant  Channd  14,  Joliet,  would 
remain  Nmth  Latitude  41-31-40  and 
West  Longitude  88-04-55. 

DATES:  Comments  must  be  filed  on  or 
before  March  1. 1993,  and  reply 
comments  on  or  before  Manm  16, 1993. 
ADDRESSES:  Federal  Commuunications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  ccnnments  with  the 
FCC,  interested  persons  should  serve 
the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  James  R.  Bayes, 
Esq.  and  Wayne  D.  Johnsen,  Esq.,  Wiley, 
Rein  &  Fielding,  1776  K  Street,  NW., 
Washington,  DC  20006  (Coxmsel  to 
Wisconsin  Voice  of  Christian  Youth, 
Inc.) 

FOR  FURTHER  MFORMATIOH  CONTACT: 
Arthur  D.  Scrutchins.  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Dodcet  No. 
92-299,  adopted  December  8, 1992.  and 
released  January  8. 1993.  The  full  text 
of  this  C^mission  dedsicm  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (romn  230),  1919  M 
Street,  NW.,  Washington.  DC.  The 


complete  text  of  this  decision  may  also 
be  purchased  from  the  Cbrnmission’s 
copy  contractor's  Downtown  Copy 
Center,  (202)  452-1422. 1990  M  Street. 
NW.,  suite  640,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  eqiply  to 
this  proceeding. 

Mmnbers  of  the  public  should  note 
that  fix)m  the  time  a  Notice  of  Piopoeed 
Rule  Making  is  issued  until  the  matter 
is  no  IcxigOT  subject  tq  Commission 
consideration  or  court  review,  all  ex 
parte  ccmtacts  are  jwohibited  in 
Commission  jxoceedings,  such  as  this 
one,  whidi  involve  channel  allotments. 
See  47  CFR  2.1204(b)  fmr  rulea 
governing  permissible  ex  parUt  contacts. 

For  information  regarding  proper 
filing  procedures  for  oanuarata,  see  47 
CFR  1.415  and  1.420. 

List  of  Sid>iects  in  47  CFR  Part  73 
Television  broadcasting. 

Federal  Communkatkins  (Tf»«mU«inn. 
Michael  C  Ruger, 

Chief,  Allocations  Bmnch  Policy  and  Rales 
Division,  Mass  Medio  Bureau. 

[FR  Doc.  93-889  Piled  1-13-93;  8:45  am] 
BiLUNG  cooe  srta-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Offic*  of  the  Secretary 

49  CFR  Part  41 

[Docket  No.  4859^  Notica  93-2] 

RIN  2105-AB79 

Seismic  Safety  of  Federal  and 
Federally  Assistad  or  Ragulalad  New 
Building  Construction 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  U.S.  Departmmit  of 
Transpcfftatimi  pnqxwea  to  implement 
the  provisions  of  E>»cutive  Qr^r  {E.O.) 
12699,  “Seismic  Safety  of  Federal  and 
Federally- Assisted  or  R^ulated  New 
Building  Construction.”  Under  the 
Executive  Order  each  afiected  Fedwal 
agency  is  given  the  responsibility  for 
developing  and  implanenting  its  own 
mission-appropriate  and  cost-efiective 
regulations  governing  seismic  safety. 

For  DOT,  this  includra  the  design  and 
construction  of  any  (rf  its  new  buildings 
for  use  of  ownership,  as  well  as  the  ne^ 
for  seismic  safety  lecognitioo  in  all 
grant  and  safety  programs  affecting 
federally  leased,  assisted  or  legul^ed 
buildings.  The  purpose  is  to  rethice  the 
risk  of  death  or  injury  to  building 
occupants,  improve  the  capabilities  of 
essential  buildings  to  function  during  or 
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after  an  earthquake,  and  to  reduce 
earthquake  losses  of  public  buildings 
and  investments.  The  rules  proposed  in 
this  document  may  be  further 
implemented  by  rulemaking  actions  of 
the  DOT  Operating  Administrations. 
DATES:  Comments  must  be  received  on 
or  before  March  1, 1993. 

ADDRESSES:  Comments  should  be  sent  to 
Docket  Clerk,  Docket  No.  48599, 
Department  of  Transportation,  400  7th 
Street,  SW.,  room  4107,  Washington,  DC 
20590.  Commenters  are  requested  to 
provide  an  original  and  four  copies  of 
their  comments.  Commenters  wishing  to 
have  their  comments  acknowledged 
should  enclose  a  stamped,  self- 
addressed  postcard  with  their  comment. 
The  docket  clerk  will  time  and  date 
stamp  the  card  and  return  it  to  the 
commenter. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  B.  Larsen,  Office  of  the  Assistant 
General  Counsel  for  Environmental, 

Civil  Rights  and  General  Law,  (202) 
366-9161,  or  Donald  R.  Trilling, 

Director,  Office  of  Transportation 
Regulatory  Affairs,  (202)  366-4220,  U.S. 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATION: 

Introduction 

Seismic  hazards  pose  a  serious  threat 
throughout  much  of  the  United  States. 

It  is  therefore  important  in  most  parts  of 
the  nation  to  design  structiures 
according  to  appropriate  seismic 
standards  in  order  to  mitigate  losses 
from  earthquakes.  The  Federal 
Government,  through  the  Earthquake 
Hazards  Reduction  Act  of  1977,  has 
developed  the  National  Earthquake 
Hazards  Reduction  Program  (NEHRP),  to 
reduce  the  risks  to  life  and  property 
from  future  earthquakes.  Through  work 
of  the  NEHRP,  the  President  has  issued 
Executive  Order  12699,  “Seismic  Safety 
of  Federal  and  Federally  Assisted  or 
Regulated  New  Building  Construction,” 
which  calls  for  Federal  agencies  to  use 
appropriate  seismic  design  and 
construction  standards  in  design  and 
construction  of  Federally  own^,  leased, 
assisted,  and  regulated  new  buildings. 
To  support  the  implementation  of  this 
order,  the  Interagency  Committee  on 
Seismic  Safety  in  Construction  (ICSSC) 
recommends  the  use  of  seismic  codes 
and  standards  that  are  substantially 
equivalent  to  the  NEHRP  Recommended 
Provisions  for  the  Development  of 
Seismic  Regulations  for  New  Buildings 
(Provisions  and  Commentary).  This 
document  ofters  guidelines  (including 
maps  defining  the  seismic 
groundshaking  hazard  nationwide) 
which  represent  the  state-of-the-art  in 


seismic  design,  have  been  widely 
reviewed,  and  are  currently  being 
incorporated  into  national  standards 
and  codes  for  adoption  by  state  and 
local  building  codes. 

Seismic  Hazard 

An  earthquake  is  the  oscillatory, 
sometimes  violent  movement  of  the 
Earth’s  surface  that  follows  a  release  of 
energy  in  the  Earth’s  crust.  This  energy 
can  ^  generated  by  a  sudden 
dislocation  of  segments  of  the  crust,  by 
volcanic  eruption,  and  even  by 
manmade  explosions.  Seismic  hazards 
that  may  be  induced  by  earthquakes 
include  ground  shaking,  surface 
faulting,  liquefaction,  landslides,  lateral 
spreading,  seiches,  and  tsrmami. 

Seismic  risk  is  a  measure  of  potential 
losses  due  to  the  expected  seismic 
hazards  in  a  given  area.  Therefore,  an 
unpopulated  area  has  a  lower  seismic 
risk  than  an  urban  area  exposed  to  the 
same  seismic  hazards.  Similarly,  poorly 
constructed  buildings  are  exposed  to 
greater  seismic  risk  than  well 
constructed  ones  in  the  same  location. 

Although  in  the  United  States  most 
earthquakes  occiur  in  areas  bordering  the 
Pacific  Ocean,  history  shows  that  other 
areas  across  the  U.S.  are  susceptible  to 
seismic  hazard.  On  August  31, 1886  an 
earthquake  estimated  at  7.5  on  the 
Richter  scale  shook  Charleston,  South 
Carolina,  causing  extensive  damage  and 
killing  an  estimated  60  to  100  people. 

On  the  basis  of  geologic  and  geophysical 
studies,  it  appears  that  quakes  of  this 
magnitude  are  possible  at  geologically 
similar  locations  along  the  eastern 
seaboard.  In  the  winter  of  1811-1812, 
the  New  Madrid  seismic  zone,  located 
in  the  Central  U.S.,  produced  three  of 
the  largest  earthquakes  known  to  have 
occurr^  in  North  America.  This  area  is 
regarded  by  seismologists  as  the  most 
hazardous  zone  east  of  the  Rocky 
Mountains  and  it  remains  seismically 
active.  The  Loma  Prieta  earthouake  that 
hit  the  San  Francisco/Oakland  area  on 
October  17, 1989  measured  7.1  on  the 
Richter  scale  and  killed  64  people.  The 
shock  caused  an  estimated  $7.1  billion 
in  damage,  and  caused  failure  in  key 
transportation  links  including  the  Sw 
Francisco-Oakland  Bay  Bridge  and  a  IV^ 
mile  long  section  of  Interstate  880  in 
Oakland. 

On  the  West  Coast  of  the  U.S.  most 
people  have  experienced  eartll^uakes, 
and  recognize  mat  major  earthquakes 
will  occur.  The  absence  of  large- 
magnitude  earthquakes  in  the  Central 
and  Eastern  U.S.  since  the  Charleston 
earthquake  in  1886  has  resulted  in  a 
lack  of  awareness  on  the  part  of  the 
general  public  of  the  existence  of  an 
earthquake  threat  in  these  areas. 


Nevertheless,  the  examples  above 
illustrate  why  seismic  hazard  is  more 
than  a  West  Coast  issue.  Forty-six  states 
as  well  as  many  U.S.  territories  and 
possessions  are  at  risk  from  earthquakes. 

Ground  shaking  is  the  seismic  hazard 
that  affects  all  buildings  in  an  area 
impacted  by  an  earthquake. 
(Liquefaction,  landslides,  and  other 
seismic  hazards  are  generally  localized 
distmbances.)  Because  of  the  universal 
efrect  of  ground  shaking,  it  is  the  hazard 
that  is  addressed  in  greatest  detail  by 
building  codes. 

The  ground  shaking  hazard  is 
generally  represented  on  maps.  'The 
United  States  Geological  Survey  (USGS) 
has  developed  national  maps  of  groimd 
shaking  hazard  that  present  equal  levels 
of  expected  horizontal  acceleration  due 
to  groxmd  shaking.  ’These  maps  are 
published  in  the  Commentary  to  the 
1991  NEHRP  Recommended  Provisions. 
On  these  maps,  the  plotted  acceleration 
at  any  location  represents  a  90  percent 
probability  that  it  will  not  be  exceeded 
in  50  years.  These  maps  have  become 
the  basis  for  the  hazard  maps  included 
in  up-to-date  seismic  design  guidelines 
and  codes.  Similar  maps  are  being 
developed  for  select  areas  at  a  larger 
scale  that  portray  other  seismic  hazards. 
These  illustrate  the  significant  variation 
that  can  be  expected  due  to  multiple 
seismic  hazards  within  a  local  region. 

The  derivation  of  the  ground  shaking 
maps  considered,  for  each  location,  a 
number  of  factors.  These  included 
historical  seismicity,  proximity  to 
known  faults,  and  results  of  geological 
investigations.  Because  of  the 
complexity  of  these  factors,  the 
development  of  the  maps  required  a 
great  deal  of  professional  judgement  and 
expertise. 

The  ground  shaking  maps  described 
above  quantify  the  significant  variation 
in  the  expected  haza^  nationwide.  The 
maps  are  the  basis  which  allow  a  single 
building  code  to  be  applicable 
nationwide:  the  design,  detailing,  and 
construction  requirements  are  varied 
according  to  the  expected  hazard  as 
presented  in  the  maps.  Thus,  a  single 
design  provision  results  in  stringent 
requirements  in  a  high  hazard  area  and 
less  stringent  requirements  in  a  low 
hazard  area. 

Seismic  Design 

Unlike  hurricanes,  large  earthquakes 
cannot  be  predicted;  they  strike  without 
warning  with  great  destructive  force. 
Most  casualties  occur  from  the  groimd 
shaking  that  can  cause  buildings  and 
other  structures  to  collapse  and  objects 
to  fall.  Related  ground  failure  hazards 
also  can  cause  serious  losses  in  local 
areas.  For  these  reasons,  buildings  and 
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other  structures  need  to  be  designed  to 
resist  earthquake  forces. 

The  importance  of  using  sound 
engineering  and  construction  practices 
in  design  and  construction  is  evident 
when  the  effepts  of  two  very  similar 
earthquakes  are  compared:  the  1971  San 
Fernando,  California  earthquake  and  the 
1972  Managua,  Nicaragua  earthquake, 
with  magnitudes  of  6.6  and  6.2 
respectively.  Both  earthquakes  occurred 
at  times  of  day  when  most  people  were 
at  home,  and  both  affected  a  population 
of  approximately  1  million.  The  San 
Fernando  earthquake  affected  an  area 
with  much  new  construction  that  had 
been  designed  imder  a  building  code 
that  included  earthquake  requirements. 
This  quake  caused  58  deaths  and  $550 
million  in  economic  losses.  The 
Managua  quake  affected  a  city  where 
few  buildings  had  been  designed  using 
modem  requirements.  This  event 
caused  over  5,000  deaths  and  an 
economic  loss  comparable  to  the  annual 
gross  national  product  of  the  entire 
coimtry.  Studies  of  structiural 
performance  in  earthquakes  indicate 
that  severe  damages  and  collapses  of 
buildings  almost  always  are  the 
consequence  of  inadequate  design  or 
construction.  The  successful 
performance  of  buildings  designed  and 
constructed  in  accord  with  modem 
seismic  standards  show  that  effects  of 
severe  earthquakes  can  be  resisted 
economically. 

In  California,  where  the  perception  of 
earthquake  hazards  has  been  hi^,  up- 
to-date  seismic  preparedness  and 
mitigating  practices  are  regularly 
adopted  and  enforced,  particularly  in 
the  form  of  seismic  design  and 
constmction  provisions  in  building 
codes.  However,  in  the  Central  and 
Eastern  United  States  recognition  of 
earthquake  hazards  is  more  recent.  In 
the  past,  the  model  building  codes  used 
in  the  Central  and  Eastern  United  States 
have  tended  to  lag  behind  the  West 
Coast  in,adoption  of  modem  seismic 
design  and  construction  provisions. 
However,  in  1991  these  model  code 
organizations  incorporated  the  NEHRP 
Recommended  Provisions  into  their 
1992  editions,  bringing  the  seismic 
requirements  of  their  model  codes  up  to 
date  with  the  most  current  information 
available.  State  and  local  regulatory 
authorities  may  adopt,  modify,  and 
enforce  these  model  code  provisions  to 
achieve  seismic  safety  in  new  building 
constmction  in  their  jurisdictions. 

The  impact  of  an  earthquake  includes 
not  only  immediate  destmction  of  life 
and  property,  but  also  potential  dangers 
to  critical  facilities  and  services, 
including  hospitals,  fire  stations,  police 
stations  and  emergency  operating 


centers.  Functions  of  these  critical 
facilities  may  be  crippled  leading  to 
further  losses  from  lack  of  these  services 
in  a  time  of  great  need.  Modem  seismic 
standards  require  a  higher  level  of 
seismic  design  and  safety  for  these 
facilities  in  order  to  support  their 
functionality  following  an  earthquake. 

Federal  Action 

The  Earthquake  Hazards  Reduction 
Act  of  1977  (42  U.S.C.  7701  et  sm.)  was 
enacted  by  Congress  to  reduce  risks  to 
life  and  property  from  future 
earthqu^es  in  the  U.S.  through 
establishment  and  maintenance  of  an 
effective  earthquake  hazards  reduction 
program.  The  Act  states  that 
"Eaj^quakes  have  caused,  and  can 
cause  in  the  future,  enormous  loss  of 
life,  injury,  destmction  of  property,  and 
economic  and  social  dismption.  With 
respect  to  future  earthquakes,  such  loss, 
destmction,  and  dismption  can  be 
substantially  reduced  through  the 
development  and  implementation  of 
earthquake  hazards  reduction  measines 
including  improved  design  and 
constmction  methods  and  practices 
*  *  *.  The  Act  also  directs  the 
President  “to  establish  and  maintain  an 
effective  earthquake  hazards  reduction 
program.”  To  implement  such  a 
program,  the  President  was  to  develop 
a  plan,  which  specified  “the  roles  for 
Federal  agencies  and  recommended 
appropriate  roles  for  State  and  local 
units  of  government,  individuals,  and 
private  organizations.”  The  National 
Earthquake  Hazards  Reduction  Program 
(NEH^)  was  established  in  response  to 
this  legislation  on  June  22, 1978,  when 
it  was  transmitted  by  the  I^sident  to 
Congress. 

The  objectives  of  the  NEHRP  include 
the  development  of  technologically  and 
economically  feasible  design  and 
constmction  methods  to  make 
stmctures,  both  new  and  existing, 
earthquake  resistant;  the  development 
and  promotion  of  model  codes;  the 
development  of  improved 
understanding  and  capability  with 
respect  to  defining  and  reducing  seismic 
risk;  the  education  of  the  public 
regarding  earthquake  phenomena;  and 
research  in  other  earthquake  related 
areas. 

The  NEHRP  joint  membrandiun  to  the 
heads  of  agencies  transmitting  the 
National  Earthquake  Hazards  Reduction 
Program,  J\me  22, 1978,  page  C-2,  states 
that  “The  Federal  government  should 
set  a  strong  example  in  the  constmction 
and  safety  of  its  facilities  and  develop 
guidelines  and  standards  for  Federally- 
assisted  or  licensed  critical  facilities. 
The  evolutionary  improvement  of  local 
building  codes,  whi(^  are  the  bases  for 


all  private  constmction,  including 
Federally-assisted,  non-critical 
constmction,  must  be  accomplished  by 
encoviragement  and  persuasion, 
particularly  through  working  with  State 
and  local  officials  and  professional 
organizations.”  In  order  to  assist  the 
F^eral  departments  and  agencies 
involved  in  constmction  to  develop  and 
incorporate  earthquake  hazards 
reduction  measiires  in  their  ongoing 
programs,  the  Interagency  Committee 
ror  Seismic  Safety  in  Constmction 
(ICSSC)  was  established.  The  ICSSC  is 
composed  of  members  representing  30 
Federal  departments  and  independent 
agencies  involved  with  constmction  or 
responsible  for  governmental  assistance 
for  constmction.  Executive  Order  12699, 
“Seismic  Safety  of  Federal  and 
Federally  Assisted  or  Regulated  New 
Building  Constmction”  was  prepared  by 
the  ICSSC  to  implement  certain 
provisions  of  the  Earthquake  Hazards 
Reduction  Act.  It  was  signed  by  the 
President  on  January  5, 1990. 

Executive  Order  12699 

The  Executive  Order  requires  all 
Federal  agencies  to  ensure  that  new 
Federal  buildings  are  designed  and 
constmcted  in  accord  with  appropriate 
seismic  design  and  constmction 
standards.  The  Order  pertains  to  any 
new  building  which  is  federally  owned, 
leased,  assisted,  or  regulated.  A  building 
is  defined  as  any  stmcture,  fully  or 
partially  enclosed,  used  or  intended  for 
sheltering  persons  or  property. 

Seismic  safety  requirements  for  new 
Federal  buildings  are  intended  to 
“reduce  the  rislu  to  the  lives  of 
occupants  of  buildings  owned  by  the 
Federal  government  and  to  persons  who 
would  be  affected  by  the  failure  of 
Federal  buildings  in  earthquakes,  to 
improve  the  capability  of  essential 
Federal  buildings  to  fimction  during  or 
after  an  earthquake,  and  to  reduce 
earthquake  losses  of  public  buildings.” 
Any  new  Federal  building  that  entered 
the  detailed  design  stage  after  January  5, 
1990  must  be  designed  and  constmcted 
in  accordance  with  appropriate  seismic 
standards. 

Similar  requirements  are  stated  for 
Federally  leased,  assisted,  or  regulated 
buildings  in  order  to  reduce  rislu  to  the 
lives  of  persons  who  would  be  affected 
by  earthquake  failrires  of  these  buildings 
and  to  protect  public  investments. 

For  space  constmcted  and  leased  for 
Federal  occupancy,  the  Executive  Order 
applies  to  agreements  executed  after 
January  5, 1990.  For  assistance,  grants, 
and  regulatory  programs,  the  Ebracutive 
Order  (the  Ea^quake  Hazard 
Reduction  Act,  42  U.S.C  7701  et  seq.) 
requires  agencies  to  plan  and  initiate 
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within  three  years  (i.e.,  by  February  1. 
1993)  measures  to  assure  appropriate 
consideration  of  seismic  saf^y.  Hus 
NPRM  responds  to  that  requirement 

The  Exe^tive  Order  requires  the  use 
of  nationally  recognized  private  sector ' 
standards  and  practices,  unless  none  is 
adequate.  This  is  in  accordance  with 
OMB  Ciicular  A-119.  Local  building 
codes  whidi  are  determined  by  the 
cognizant  agency  or  by  the  ICSSC  to 
provide  adecpiately  for  seismic  safety 
may  be  used  as  well.  Special  seismic 
standards  and  practices  required  by 
unique  agency  mission  needs  also  may 
be  used. 

Each  agency  is  responsible  for  issuing 
or  amen«ling  its  regulations  or 
procedures,  planning  for 
implementation  through  its  own  budget 
process,  and  regularly  reviewing  its 
regulations  and  proc^ures.  The  Federal 
Emergency  Management  Agency 
(FEMA)  is  responsible  for  requesting  an 
annual  status  report  from  each  agency 
and  reporting  aimually  to  the  President 
and  Congress  on  the  execution  of  the 
Executive  Order. 

Section  4(a)  of  the  Executive  Order 
charges  the  ICSSC  with  recommending 
appropriate  and  cost-efrective  seismic 
design  and  construction  standards  and 
practices.  In  its  official  recommendation 
to  FEMA,  “Recommendation  of  Design 
and  Construction  Practices  in 
Implementation  of  Executive  Order 
12699.”  the  ICSSC  recommends,  as  the 
minimum  standard  for  all  Federal 
agencies,  the  use  of  standards  and 
practices  which  are  substantially 
equivalent  to  or  exceed  the  most  recent 
or  the  immediately  preceding  edition  of 
the  NEHRP  Recommended  Provisions 
for  the  Development  of  Seismic 
Regulations  for  New  Buildings. 

An  assessment  prepared  by  the 
Council  of  American  Building  Officials 
and  reviewed  by  the  ICSSC  compared 
the  smsmic  provisions  of  major  model 
building  codes  with  the  provisions  of 
the  1988  NEHRP  reconimmided 
provisions.  Each  of  the  following  model 
codes  was  found  to  provide  a  level  of 
seismic  safety  subst^tially  equivalent 
to  that  provided  by  the  1988  NEHRP 
recommended  provisions;  1991 ICBO 
Unifrmn  Buildfog  Code.  1992 
Supplement  to  the  BOCA  National 
Building  Code,  and  the  1992 
Amendments  to  the  SBOC  Standard 
Building  Code.  The  KISSC 
recommendation  supports  the  use  of 
these  editions  of  the  model  codes  as 
appropriate  frv  use  in  implementing  the 
Executive  Order.  In  addition,  the 
recoitunendation  states  that  “state, 
county,  local  or  other  jurisdictional 
building  ordinances  adopting  and 
enforcing  these  model  codes  in  their 


entirety,  without  significant  revisions  or 
changes  in  the  direction  of  less  seismic 
safety,  are  also  deemed  adequate  far 
inmiementing  the  Order.” 

The  Tecomroendation  goes  on  to  state 
that  any  other  curdinances  must  be 
determined  by  the  responsible  cognizant 
agency  to  be  substantially  equivalent  to 
the  NEHRP  recommended  provisions 
before  they  can  be  considered  to  be 
appropriate  for  implementing  the  Order. 
A  copy  of  the  recommendation  can  be 
found  in  K^SSC  RP  2.1-A,  “Guidelines 
and  Procedures  for  Implementation  of 
the  Executive  Order  on  Seismic  Safety 
of  New  Building  Construction,”  whidi 
includes  additional  ICSSC  consensus 
guidance  for  implementation.  ICSSC  RP 
2.1-A  is  available  from  the  U.S. 
Department  of  Commerce,  National 
Institute  of  Standards  and  Technology, 
Building  and  Fire  Research  Laboratory, 
Gaithersbuiv,  MD  20899. 

The  NEHIU*  reconunended  provisions 
are  not  a  standard  or  model  cc^e,  but 
constitute  a  resource  doaiment  that  may 
be  used  to  develop  effective  seismic 
standards  and  building  codes.  The 
primary  fimction  of  the  NEHRP 
recommended  provisions  is  to  provide 
the  minimum  oiteria  consider^ 
prudent  and  economically  justified  for 
life  safety  and  the  protection  of  property 
as  it  impacts  life  safety  in  buildings 
subject  to  earthquakes  at  any  location  in 
the  United  States.  The  provisions  were 
developed  as  a  NEHRP  project  frmded 
by  FEMA.  They  are  reviewed,  updated, 
and  published  by  the  Building  Seismic 
Safety  Council  (BSSC),  a  private  sectCH- 
organization  representing  nearly  60 
organizations  concerned  with  seismic 
safety.  The  Provisions  have  been 
extensively  reviewed  and  balloted  by 
the  building  community  to  provide  a 
key  source  for  the  development  of 
seismic  provisions  for  national 
standards,  model  building  codes,  and 
building  regulations  for  state  and  local 
governments  in  seismic  areas.  An 
updated  version  of  the  NEHRP 
recommended  provisions  is  prepared 
every  three  years  by  the  BSSC.  The  most 
recent  edition  available  is  1991.  A  non¬ 
technical  explanation  of  the 
background,  objective,  and  methods 
relat^  to  the  NEHRP  recommended 
provisions  is  available  fr'om  FEMA. 

In  late  1989,  the  Building  Officials 
and  Cede  Administrators  International 
(BOCA)  appointed  an  ad  hoc  committee 
to  review  the  1988  Edition  of  the 
NEHRP  recommended  provisions  with 
the  purpose  of  developing  a 
comprehensive  and  consistent  position 
on  code  requirements  for  earthqurdce 
loads  that  will  reflect  technology,  design 
practices  and  national  codas  and 
standards.  The  Southern  Building  Code 


Congress  (SBCC)  participated  in  a 
similar  cooperativa  afiort.  As  a  result  of 
these  effocte,  the  1992  versions  of  the 
BOCA  Natimial  Building  Code  and  the 
SBOC  Standard  Building  Code  have 
incorporated  the  NEHRP  recommended 
provisions  into  their  seismic 
requirements.  The  NEHRP 
RerommeiKled  Provisions  are  also  being 
considered  by  the  American  Society  of 
Civil  Engineers  (ASCE)  for  adoption  into 
the  National  Standard  ASCX  7-88, 
“Minimum  Desi^  Ixwds  for  Buildings 
and  Other  Structures.” 

Section  3(a)  of  the  Order  requires 
implementation  actions  to  “consider  the 
seismic  hazards  in  various  areas  of  the 
country  to  be  as  shown  in  the  most 
recent  edition  of  the  American  National 
Standards  Institute  Standard  ASS, 
Minimum  Design  Loads  fcH'  Buildings 
and  Other  Structures,  or  subsequent 
maps  adopted  for  Federal  use  in  acccH-d 
with  this  order.”  The  cited  standard 
map  is  now  available  as  ASCE  7.  This 
map  is  based  on  the  nationwide  maps  of 
horizontal  ground  acceleration 
developed  by  the  USGS  that  also  serve 
as  the  l^se  for  the  design  maps  included 
with  the  NEHRP  Recommended 
Provisions. 

The  ICSSC  has  recommended  the  use 
of  standards  and  codes  equivalent  to  the 
NEHRP  Reconunended  Provisions. 
Tlmrefore,  the  NEHRP  maps  are 
considered  appropriate  for  Federal  use 
in  implementing  the  Executive  Order, 

Versions  of  the  NEHRP  maps  have 
bemi  adopted  along  with  the  NEHRP 
Recommended  Prtndsions  into  the 
BOCA  National  and  SBCC  Standard 
building  codes.  The  seismic  zone  map 
in  the  1991  International  Conference  of 
Building  Officials  (ICBO)  Uniform 
Building  Cede  is  also  based  on  one  of 
the  uses  maps  of  horizontal  grormd 
acceleration.  The  ICBO  map  should  be 
used  with  the  ICBO  code.  It  is  not 
appropriate  to  use  the  NEHRP  maps 
with  the  ICBO  Uniform  Building  ^de, 
because  the  design  requirements  of 
building  codes  are  keyed  to  the 
numerical  values  of  the  map  they 
reference. 

The  proposed  rules  apply  only  to  new 
constructimi.  All  buildings  owned, 
leased,  constructed,  assisted  through 
sudli  methods  as  loans,  grants  or 
guarantees  of  loans,  or  regulated  by  DOT 
must  conform  to  the  requirements  of  the 
new  rules.  Under  the  Earthquake  Hazard 
Reduction  Ad,  49  U.S.C  7701  d  seq., 
the  Department  of  Transportation  is 
independently  responsible  for  ensuring 
that  appropriate  seismic  design  and 
construction  standards  are  applied  to 
new  construdion  under  its  purview.  In 
the  Department  of  Transportation  the 
DOT  Operating  Administrations  will 
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further  implement  this  rule,  where 
necessary. 

Section  41.110  states  the  general 
purpose  of  the  rule.  The  rule  applies  to 
buildings.  A  building  meems  any 
structure,  fully  or  partially  enclosed, 
used  or  intended  for  sheltering  persons 
and  property.  "New  building”  is  not 
defined.  However,  it  is  commonly 
accepted  construction  practice  in  this 
country,  as  expressed  in  the  model 
codes,  to  treat  additions  as  new 
buildings.  Therefore,  this  rule  should  be 
interpreted  to  apply  to  additions  to 
existing  buildings  as  well  as  to  new 
buildings. 

Section  41.115  states  that  the  rule 
applies  to  buildings  leased  for  DOT 
occupancy.  The  1988  NEHRP 
Recommended  Provisions  required  that 
the  entire  building  meet  the  most 
stringent  requirements  of  any  use  that 
occupies  15  percent  or  more  of  the  total 
building  area.  It  is  therefore  reasonable 
to  require  that  seismic  safety  provisions 
apply  to  buildings  in  which  15  percent 
or  more  of  the  total  space  will  be  leased 
for  DOT  use. 

Section  41.117  provides  that  any 
buildings  constructed  with  DOT 
financial  assistance  must  be  designed 
and  constructed  in  accordance  with 
approved  seismic  standards. 

Section  41.119  provides  that 
buildings  regulated  by  DOT  are  subject 
to  the  rule. 

Section  41.120  identifies  the 
acceptable  model  codes.  Emergency 
work  or  assistance  in  compliance  with 
the  Stafford  Act,  42  U.S.C.  5170a, 

5170b,  5174,  5178,  5192  and  5193  is  not 
required  to  meet  the  requirements  of  a 
seismic  safety  program. 

Finally,  §  41.125  provides  that 
nothing  in  this  rule  is  intended  to  create 
any  ri^t  or  benefit  against  DOT,  its 
Operating  Administrations,  its  officers 
or  any  person. 

Preliminary  Regulatory  Evaluation 
(PRE) 

Executive  Order  12291,  dated 
February  17, 1981,  directs  Federal 
agencies  to  promulgate  new  regulations 
or  modify  existing  regulations  only  if 
potential  benefits  to  society  for  each 
regulatory  change  outweigh  potential 
costs.  E.0. 12291  also  requires  the 
preparation  of  a  Regulatory  Impact 
Analysis  of  all  "major”  rules  except 
those  responding  to  emergency 
situations  or  other  narrowly  defined 
exigencies.  A  major  rule  is  one  that  is 
likely  to  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more,  a 
major  increase  in  consumer  costs,  or  a 
significant  adverse  effect  on 
competition.  The  Department  of 
Transportation  has  determined  that  this 


rule  is  not  "major”  as  defined  in 
Executive  Order  12291. 

The  Department  has  prepared  a 
Preliminary  Regulatory  Evaluation 
(PRE),  which  assesses  the  overall  costs 
and  ^nefits  of  the  rule,  and 
demonstrates  that  it  has  reasonable 
^  justification. 

The  NEHRP  recommended  provisions 
represent  a  set  of  carefully  evaluated 
construction  practices.  TUs  approach 
recognizes  that  the  provision  of  seismic 
design  is  in  large  measure  an  economic 
issue:  The  extent  of  seismic  measures 
mandated  by  a  code  must  be  gauged  by 
their  probable  benefit  in  saving  lives  as 
well  as  their  cost  to  owners  and  ultimate 
occupants. 

Cost — ^Determining  the  effect  of 
requiring  the  use  of  modem  seismic 
provisions  on  the  initial  cost  of  a 
building  is  enormously  complex.  It  is 
possible  to  arrive  at  many  different 
answers  depending  upon  the  role  in 
society  of  the  person  answering  the  cost 
question,  whether  or  not  the  building  is 
required  to  remain  functional  after  a 
major  earthquake,  whether  a  special 
effort  is  made  to  reduce  property  losses, 
and  whether  or  not  some  seismic  design 
retirements  are  already  in  effect. 

The  major  factors  influencing  the  cost 
of  complying  with  seismic  design 
requirements  are: 

1.  The  complexity  of  the  shape  and 
structural  framing  system  for  the 
building.  (It  is  much  easier  to  provide 
seismic  resistance  in  a  building  with  a 
simple  shape  and  filming  plan.) 

2.  The  cost  of  the  structural  system 
(plus  other  items  subject  to  special 
seismic  design  requirements)  in  relation 
to  the  total  cost  of  the  building.  (In 
many  buildings,  the  cost  of  providing 
the  structmal  system  may  be  only  25 
percent  of  the  total  cost  of  the  project.) 

3.  The  stage  in  design  at  which  the 
provision  of  seismic  resistance  is  first 
considered.  (The  cost  can  be  inflated 
greatly  if  no  attention  is  given  to  seismic 
resistance  until  after  the  configuration 
of  the  building,  the  structural  framing 
plan,  and  the  materials  of  construction 
have  already  been  chosen.) 

The  approximate  construction  cost 
impacts  resulting  from  implementation 
of  an  earlier  version  of  the  NEHRP 
recommended  provisions  were 
determined  by  Stephen  F.  Weber  during 
a  BSSC  study  of  the  societal 
implications  of  using  improved  seismic 
provisions.  These  case  studies  were 
developed  on  the  basis  of  a  1983-84 
BSSC  trial  design  program  conducted  to 
evaluate  the  usability,  technical 
validity,  and  cost  impact  of  the 
application  of  an  amended  version  of 
Applied  Technology  Council  (ATC) 
"Tentative  Provisions  for  the 


Development  of  Seismic  Regulations  for 
Buildings”,  which  was  the  precursor  of 
the  NEHRP  Recommended  Provisions. 

Weber’s  study  was  based  on  the 
results  of  52  case  studies  that  compared 
the  costs  of  constructing  the  structural 
components  of  a  wide  variety  of 
buildings  designed  according  to  twb 
distinct  criteria:  The  prevailing  local 
building  code  and  the  proposed  set  of 
improved  seismic  safety  provisions.  For 
eaw  of  the  52  designs  included,  a  set  of 
building  requirements  or  general 
specifications  was  developed  and 
provided  to  the  responsible  design 
engineering  firm,  but  the  designers  were 
given  latitude  to  ensiue  that  building 
design  parameters  were  compatible  with 
local  construction  practice,  ^ch 
building  was  designed  once  according 
to  the  amended  Tentative  Provisions 
and  again  according  to  the  prevailing 
local  code  for  the  particular  location  of 
the  design.  Some  of  the  case  studies  also 
compared  the  structural  engineering 
design  time  required  for  the  two  design 
criteria.  The  case  studies  included 
multifamily  residential,  office, 
industrial,  and  commercial  building 
designs  in  nine  cities  that  cover  the 
range  of  seismic  hazard  levels  foimd  in 
the  United  States  (Los  Angeles,  Seattle, 
Memphis,  Phoenix,  New  York,  Chicago, 
Ft.  Worth,  Charleston,  and  St.  Louis). 

In  summary,  Weber’s  study  of  the 
results  of  the  BSSC  trial  design  program 
provides  some  idea  of  the  approximate 
cost  impacts  expected  from  application 
of  the  NEHRP  recommended  provisions. 
For  the  29  trial  designs  conducted  in  the 
5  cities  (Chicago,  Ft.  Worth,  Memphis, 
New  York,  and  St.  Louis)  whose  local 
building  codes  had  no  seismic  design 
provisions  at  the  time  of  the  study,  the 
average  projected  increase  in  total 
building  construction  costs  was  2.1 
percent.  For  the  23  trial  designs 
conducted  in  the  4  cities  (Charleston. 
Los  Angeles,  Phoenix,  and  Seattle) ' 
whose  local  building  codes  did  have 
seismic  design  provisions  at  that  time, 
the  average  projected  increase  in  total 
building  construction  costs  was  0.9 
percent.  'The  average  increase  in  cost  for 
all  9  cities  combined  was  1.6  percent. 
Alffiough  no  analyses  of  the  cost  effect 
of  the  1985, 1988,  and  1991  Editions  of 
the  NEHRP  Recommended  Provisions 
have  been  conducted,  it  is  anticipated 
that  the  modifications  made  to  the 
earlier  version  studied  would  have  little 
effect  on  costs  in  cities  subject  to  high 
seismic  risk  and  would  reduce  the  cost 
increase  in  cities  subject  to  less  risk. 

Benefits — ^There  are  three  forms  of 
benefits  that  fail  under  the  analysis:  The 
benefit  expected  in  any  year  from 
avoiding  the  loss  of  the  value  of  the 
building  itself,  because  it  has  been  built 
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to  new  hi]^ier  standards;  the  benefit  of 
the  lires  saired  in  dte  building  because 
the  bmlding  has  withstood  the  ground 
shaking;  and  the  benefit  of  the  Action 
preserv^,  because  the  building  is  able 
to  protect  the  mission  it  houses. 

In  the  PRE,  these  benefits  have  been 
evaluated,  using  a  statistical  analysis 
whidi  will  nca  m  repeated  here.  The 
benefits  in  this  case  are  limited  to  die 
savings  <in  life,  property  and 
mainteimnce  of  function)  diat  come 
about  because  a  future  building  will  be 
built  to  a  new  tougher  standard  under 
this  rule,  rather  dian  the  standard  that 
would  have  been  in  effect  earlier  if  no 
new  rate  were  in  place. 

To  enlarge  on  tnis.  under  the 
proposed  i^e,  a  building  would  be  built 
to  survive  die  high  level  of  shock  and/ 
or  accelerations  portrayed  on  the 
NEfiRP  contour  maps,  whitdi  have  a  90 
percent  probability  of  non-axceedance 
in  SO  years.  In  the  absence  of  the  rule, 
the  balding  would  be  buih  to  a  lesser 
standard,  which  would  have  allowed  for 
the  survivability  of  the  building  only 
under  lesser  shocks  or  accelerations. 

The  benefits  counted  are  only  those 
for  instances  where  die  shochs  or 
accelerations  were  so  bi^  they  would 
have  destroyed  a  building  buih  to  the 
earlier  lower  standard,  but  buildings 
buih  to  the  new  standard  would 
survive.  Similarly,  the  costs  counted  are 
those  that  are  added  because  the 
building  is  being  built  to  the  new, 
higher  standard,  rather  than  the  earlier 
lower  standard. 

It  should  be  kept  in  mind  that  there 
is  a  ten  percent  probability  that  shocks 
or  accelerations  stronger  than  those 
portrayed  on  the  NEHRP  maps  will  be 
experienced,  and  even  the  buildings 
constructed  to  die  new  standard  cannot 
be  expected  to  survive  shocks  of  that 
magnitude.  These  instance  are  not 
counted  in  either  costs  or  benefits. 

When  the  benefits  are  aggregated  for 
the  lives  saved,  the  preservation  of  the 
building,  and  the  continued  functioning 
of  the  transportation  mission  housed  in 
that  building,  the  rule  is  cost  beneficial. 

For  locations  where  there  have  been 
no  provisions  for  earthquake  protection, 
as  exemplified  by  the  29  building  group 
in  the  Weber  study,  the  cost  benefit  ratio 
is  2.2,  using  a  10  percent  discount  rate. 
For  locations  where  there  have  been 
some  provisions  for  earthquake 
protection,  as  exemplified  by  the  23 
building  group  in  the  Weber  study,  the 
cost  benefit  ratio  is  5.1,  using  a  10 
percent  discoimt  rate. 

incoiporalion  by  Reforenoe 

The  followii^  material  would  be 
incorporated  by  reference  in  newly 
established  49  CFR  part  41.  Each  of  the 


following  model  codes  has  been  found 
to  provide  a  level  of  eeismic  safety 
substandeny  equivalent  to  that  provided 
by  use  of  the  1988  NEHRP 
Recommended  Provisions:  The  1991 
International  Conference  of  Building 
Officii  (ICBO)  Uniform  Biiilding  Code; 
the  1992  Supplement  to  the  Building 
Officiids  ana  Code  Administrators 
International  (BOCA)  National  Building 
Code;  and  die  1992  Amendment  to  the 
Southern  Building  Code  Congress 
(SBCC)  Standard  Building  Ome. 
Revisions  of  these  model  codes  that  are 
substantially  equivalent  to  or  exceed  the 
then  current  or  immediately  preceding 
edition  of  the  NEHRP  Recommended 
Provisions,  as  it  is  updated,  can  be 
approved  by  a  DOT  Operating 
Administration  to  meet  the 
requiremmits  of  this  part. 

Regulatary  Evaluatioii 

The  proposed  rule  is  not  considered 
tc  be  major  under  Executive  Order 
12291,  but  is  significant  under 
Department  of  Transportatirm 
Re^latorjr  Policies  and  Procedures  {44 
FR 11040),  Fe^ary  26, 1979. 

Therefore,  DOT  hes  determined  that  a 
Regulatory  Impact  Analysis  under 
Executive  Order  12291  is  not  required. 
Furthermore,  DOT  expects  the 
regulatory  impact  of  this  proposal  to  be 
minimal.  Reference  is  made  to  the 
discussion  of  cost  of  seismic  protection 
below.  Study  indicates  that  the  average 
projected  increase  in  building 
construction  costs  for  nine  major  U.S. 
cities  would  be  1.6%,  which  should  not 
have  a  significant  impact  on  initial 
building  construction  costs. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  the  Department 
must  consider  whe&er  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  **Small  entities”  include 
independently  owned  and  operated 
smcdl  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  “small  business  concerns”  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  Because,  as  discussed 
above,  the  Department  expects  the 
impact  of  this  proposed  r^e  to  be 
minimal,  the  Department  certifies  under 
5  U.S.C.  60S(b)  mat  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

CollectioB  of  informatitm 

This  proposed  rule  contains  no 
collection  of  information  requirements 
under  tire  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.) 


FedersHem 

The  Department  has  analyzed  this 
proposed  rule  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposed  rale  has 
minimal  federalism  implications  which 
are  insufficient  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Department  considered  the 
environrrrWal  impact  of  this  proposed 
rule  and  concluded  that  this  rule  is 
categorically  excluded  firom  further 
envirorunental  documentation.  This 
action  solely  relates  to  the  seismic  safety 
of  buildings  and  clearly  has  no 
envirorunental  impact 

List  of  Subjects  in  4f9  C7R  Part  41 

Buildings,  Seismic  safety  construction 
standards. 

For  reasons  sat  out  in  the  preamble, 
the  Department  of  Transportation 
proposes  to  establish  a  new  49  CFR  part 
41  as  follows: 

PART  41^E1SMIC  SAFETY 

Sec. 

41.100  Purpose  and  Applicrirility. 

41.105  Definitions. 

41.110  New  DOT  owned  buildings  and 
additioas  to  buildings. 

41.115  New  buildings  to  be  leased  for  DOT 
occupancy. 

41.117  Buildings  built  wife  Federal 
assistance. 

41.119  DOT  regulated  buildings. 

41.120  Acceptable  model  codes. 

41.125  judicial  review. 

Authority:  42  U.S.C.  7701  ef  seq.;  49  U.S.Q 
322;  Executive  Order  12699,  55  FR  835,  3 
CFR  1990 Comp.,  p.  269. 

§41.100  Puipoaeand^rpUcability. 

(a)  This  part  implements  the 
provisions  of  49  U.S.C.  7701  et  seq.  and 
Executive  Order  12699,  “Seismic  Safety 
of  Federal  and  Federally- Assisted  or 
Regulated  New  Building  Construction.” 
Under  the  Executive  Order  the  DOT  is 
given  the  responsibility  for  developing 
and  implementing  its  own  mission- 
appropriate  and  cost-effective 
regulations  governing  seismic  safety. 

(b)  This  rme  applies  to  new  DOT 
owned  buildings  and  to  new  DOT 
leased,  assisted  and  regulated  buildings. 
The  purpose  of  the  rufe  is  to  reduce  risk 
to  lives  of  the  building  occupants, 
improve  the  capdirilities  of  essential 
buildings  to  function  during  or  after  an 
earthquake,  and  to  reduce  earthquake 
losses  of  public  buildings  and 
investments. 

(c)  This  rule  may  be  further 
implemented  by  tte  DOT  Operating 
Administrations. 
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§41.105  Definitiont. 

As  used  in  this  chapter — 

DOT  meam  the  U.S.  Department  of 
Tranq>ortation. 

Operating  Administration  includes 
the  Office  of  the  Secretary. 

§41.110  NewDOTowTMdbuMdingaand 
additions  to  buildings. 

(a)  DOT  Operating  Administrations 
responsible  for  the  design  and 
construction  of  new  DOT  Federally 
owned  buildings  will  ensure  that  each 
building  is  designed  and  constructed  in 
accord  with  the  seismic  design  and 
construction  standards  set  out  in 
§41.120. 

(b)  This  requirement  pertains  to  all 
building  projects  for  which 
development  of  detailed  plans  and 
specifications  is  initiated  after  January 
5, 1990.  it  applies  to  additions  to 
existing  builmngs  as  well  as  to  new 
building  It  applies  worldwide. 

(c)  For  DOT  Federally  owned 
buildings,  a  certification  of  compliance 
with  the  seismic  design  and 
construction  requirements  of  this  part  is 
required  prior  to  the  acceptance  of  the 
building.  Such  statements  of 
compliance  may  include  the  engineer’s 
and  architect’s  authenticated 
verification  of  seismic  design  codes, 
standards,  and  practices  u^  in  the 
design  and  construction  of  the  building, 
construction  observation  reports,  local 
or  state  building  department  plan 
review  documents,  or  other  documents 
deemed  appropriate  by  the  DOT 
Operating  Administration. 

§41.115  New  buHdinga  to  be  leased  for 
DOT  occupancy. 

(a)  DOT  Curating  Administrations 
responsible  for  the  design  and 
construction  of  new  buildings  to  be 
leased  for  DOT  occupancy  use  will 
ensiure  that  each  building  is  designed 
and  constructed  in  accord  with  the 
seismic  design  and  construction 
standards  set  out  in  §  41.120. 

(b)  This  requirement  pertains  to  all 
new  building  projects  for  which  the 
agreement  covering  development  of 
detailed  plans  and  specifications  is 
executed  after  January  5, 1990. 

(c)  For  new  Federally  leased 
buildings,  a  certification  of  compliance 
with  the  seismic  design  and 
construction  requirements  of  this  part  is 
required  prior  to  the  acceptance  of  the 
building.  Such  statements  of 
compliance  may  include  the  engineer’s 
and  ardiitect’s  authenticated 
verification  of  seismic  design  codes, 
standards,  and  practices  usi^  in  the 
design  and  construction  of  the  bmlding, 
construction  observation  reports,  local 
or  state  building  department  plan 


review  documents,  or  other  documents 
deemed  appropriate  by  the  DOT 
Operating  Administration. 

§41.117  Buildings  built  wHh  Federal 

assistartce. 

(a)  Each  DOT  Operating 
Administration  assisting  in  the 
financing,  through  Federal  grants 
loans,  or  guaranteeing  the  financing, 
through  loan  or  mortgage  insurance 
programs,  of  newly  constructed 
buildings  will  ensure  that  any  building 
constructed  with  such  assistance  is 
constructed  in  accord  with  seismic 
standards  set  out  in  §41.120. 

(b)  This  section  applies  to  new 
buildings  and  additions  to  existing 
buildings  financed  in  whole  or  in  part 
through  Federal  grants  or  loans 
administered  by  DOT  Operating 
Administrations,  or  through  guaranteed 
financing  through  loai^  or  mortgage 
insurance  programs  administer  by 
DOT  Operating  Administrations. 

(c)  Any  building  constructed  with 
Federal  financial  assistance,  after  [Insert 
effective  date  of  final  nile]  must  be 
designed  and  constructed  in  accord 
with  seismic  standards  approved  by  the 
DOT  operating  Administration  imder 

§  41.120  in  order  to  be  eligible  for 
Federal  financial  assistance. 

(d)  For  buildings  built  with  Federal 
assistance,  a  certification  of  compliance 
with  the  seismic  design  and 
construction  requirements  of  this  part  is 
required  prior  to  the  furnishing  of  such 
assistance.  Such  statements  of 
complianoe  may  include  the  engineer’s 
and  architect’s  authenticated 
verification  of  seismic  design  codes, 
standards,  and  practices  u^  in  the 
design  and  construction  of  the  building, 
construction  observation  reports,  local 
or  state  building  department  plan 
review  documents,  or  other  documents 
deemed  appropriate  by  the  DOT 
Operating  Administration. 

§41.119  DOT  ragulatad  bulk«nga. 

(a)  Each  DOT  Operating 
Administraticm  with  responsibility  for 
regulating  the  structural  safety  of 
buildings  and  additions  to  existing 
buildings  will  ensure  that  each  DOT 
regulat^  building  is  designed  and 
constructed  in  accord  with  seismic 
desi^  and  construction  standards  as 
provided  by  this  rule. 

(b)  This  requirement  pertains  to  all 
new  building  projects  for  which 
development  of  detailed  plans  and 
specifications  begins  after  [Insert 
effective  date  of  final  rule]. 

(c)  Any  building  for  which  a  DOT 
O^^rating  Administration  Is  responsible 
for  regulating  the  structural  safety  must 


comply  with  the  seismic  design  and 
construction  standards  in  this  part. 

(d)  For  DOT  regukted  buildmgs  a 
certification  of  compliance  edth  the 
seismic  design  and  coostiucticm 
requirements  of  this  part  is  required 
prior  to  the  acceptance  of  the  building. 
Such  statements  of  compliance  may 
include  the  engineer’s  and  architect’s 
authenticated  verification  of  seismic 
desim  codes,  standards,  and  practices 
iised  in  the  design  and  construction  of 
the  building,  construction  observation 
reports,  loc^  or  state  biiilding 
department  plan  review  documents,  or 
otW  documents  deemed  appropriate  by 
the  DOT  Operating  Administration. 

§41.120  Acc^HaMa  modal  codes. 

(a)  This  section  describes  the 
standards  that  must  be  used  to  meet  the 
seismic  design  and  construction 
reouirements  of  this  part 

(b) (1)  The  following  are  model  codes; 

(1)  The  1991  International  Conference 
of  Building  Officials  (ICBO)  Uniform 
Building  Ctxle,  published  the 
International  Conference  of  Building 
Officials,  5360  South  Workman  Mill 
Rd..  Whittier.  CaL  90601; 

(ii)  the  1992  Supplement  to  the 
Building  Officials  and  Code 
Administrators  International  (BOCA) 
National  Building  Code,  published  by 
the  Building  Offii^ls  and  Code 
Administrators,  4051  West  Flossmoor 
Rd..  Country  Club  Hills,  Ill.  60478- 
5795;  and  (iii)  the  1992  Amendments  to 
the  Southern  Building  code  congress 
(SBGC)  Standard  Building  Code, 
published  by  the  Southern  Bmlding 
Code  Congress  bitemational,  900 
Montclair  Rd.,  Birmingham,  Ala.  35213- 
1206.* 

(2)  Versions  of  the  NEHRP  seismic 
maps  have  been  adopted  along  with  the 
NEHRP  Recommended  Provisions  into 
the  BOCA  Nati<mal  and  SBCC  Standard 
building  codes.  The  seismic  zone  map 
in  the  ICBO  Uniform  Bmlding  Code  is 
also  based  on  one  of  the  USGS  maps  of 
horizontal  ground  acceleration. 
However,  the  ICBO  map  should  be  used 
only  with  the  ICBO  code.  Also,  it  is  not 
appropriate  to  use  the  NEHRP  maps 
with  the  ICBO  Uniform  Building  Coda, 
because  the  design  requirements  of 
building  codes  are  keyed  to  the 
numerical  values  of  the  map  they 
reference. 

(c)  Revisions  to  the  model  codes  listed 
in  paragraph  (b)  of  this  section  that  are 
substantially  equivalent  to  or  exceed  the 
then  current  or  immediately  preceding 


'  These  codes  have  been  found  to  provide  a  levd 
of  seismic  safety  substasMally  equivalent  to  diat 
provided  use  of  the  198S  National  Earthquake 
Hazards  Eduction  Program  (NEHRP) 
Recoounaended  Provisions. 
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edition  of  the  NEHRP  recommended 
provisions,  as  it  is  updated,  may  be 
approved  by  a  DOT  Operating 
Administration  to  meet  the 
requirements  in  this  part. 

(d)  State,  county,  local,  or  other 
jiuisdictional  building  ordinances 
adopting  and  enforcing  the  model 
codes,  listed  in  paragraph  (b)  of  this 
section,  in  their  entirety,  without 
significant  revisions  or  changes  in  the 
direction  of  less  seismic  safety,  meet  the 
requirements  in  this  part.  For 
ordinances  that  do  not  adopt  the  model 
codes  listed  in  paragraph  (b)  of  this 
section,  substantial  equivalency  of  the 
ordinances  to  the  seismic  safety  level 
contained  in  the  NEHRP  recommended 
provisions  must  be  determined  by  the 
DOT  Operating  Administration  before 
the  ordinances  may  be  used  to  meet  the 
requirements  of  this  part. 

(e)  DOT  Operating  Administrations 
that,  as  of  January  5, 1990,  required 
seismic  safety  levels  higher  than  those 
imposed  by  this  rule  in  new  building 
construction  programs  will  continue  to 
maintain  such  levels  in  force. 

(f)  Emergencies.  Nothing  in  this  rule 
applies  to  assistance  provided  for 
emergency  work  or  for  assistance 
essential  to  save  lives  and  protect 
property  and  public  health  and  safely 
performed  pursuant  to  section  402,  403, 
502,  and  503  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (StaRbrd  Act),  42  U.S.C. 
5170a,  5170b,  5192,  and  5193,  or  for 
temporary  housing  assistance  programs 
and  individual  and  family  grants 
performed  pursuant  to  Sections  408  and 
411  of  the  Stafford  Act,  42  U.S.C.  7174 
and  5178.  However,  this  rule  applies  to 
other  provisions  of  the  Stafford  Act  after 
a  Presidentially  declared  major  disaster 
or  emergency  when  assistance  actions 
involve  new  construction  or  total 
replacement  of  a  building. 

§41.125  Judicial  review. 

Nothing  in  this  rule  is  intended  to 
create  any  right  or  benefit,  substantive 
or  procedural,  enforceable  at  law  by  a 
party  against  the  DOT,  its  Operating 
Administrations,  its  officers,  or  any 
person. 

Issued  this  8th  day  of  January,  1993  at 
Washington  DC. 

Andrew  H.  Card,  Jr., 

Secretary  of  Transportation. 

IFR  Doc  93-895  Filed  1-13-93;  8:45  am) 
BtUJNG  CODE  4»10-e2-M 


Federal  Railroad  Adminlatration 
49  CFR  Part  234 

[FRA  Docket  No.  RSGC-5;  Notico  No.  5] 

RIN  2130-AA70 

Timely  Response  to  Grade  Crossing 
Signal  System  Malfunctions  Notice  of 
Extension  of  Comment  Period 

AGENCY:  Federal  Railroad 
Administration  (FRA),  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking; 
extension  of  comment  period. 

SUMMARY:  FRA  is  issuing  notice  that  the 
period  for  public  comment  in  this 
proceeding  is  being  extended  to 
February  15, 1993. 

DATES:  Written  comments  must  be 
received  no  later  than  February  15, 

1993.  Comments  received  after  that  date 
will  be  considered  to  the  extent  possible 
without  incurring  additional  expense  or 
delay. 

ADDRESSES:  Written  comments  should 
be  submitted  to  the  Docket  Clerk,  Office 
of  Chief  Counsel,  FRA,  400  Seventh 
Street  SW.,  Washington,  DC  20590. 
Persons  desiring  to  be  notified  that  their 
written  comments  have  been  received 
by  FRA  should  submit  a  stamped,  self- 
addressed  postcard  with  their 
comments.  The  Docket  Clerk  will 
indicate  on  the  postcard  the  date  on 
which  the  comments  were  received  and 
will  return  the  card  to  the  addressee. 
Written  comments  will  be  available  for 
examination  during  regular  business 
hours  in  room  8201  of  the  Nassif 
Building  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Goodman,  Chief,  Signal  and 
Train  Control  Division,  Office  of  Safety 
Enforcement,  FRA,  400  Seventh  Street, 
SW.,  Washington,  DC  20590  (telephone 
202-366-0495),  or  Mark  Tessler,  Trial 
Attorney,  Office  of  Chief  Counsel,  FRA, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590  (telephone  202-366-0628). 
SUPPLEMENTARY  INFORMATION:  On  June 
29, 1992,  FRA  published  a  Notice  of 
Proposed  Rulemaking  regarding  timely 
response  to  grade  crossing  signal  system 
malfunctions.  57  FR  28819.  A  public 
hearing  was  held  on  September  15, 

1992.  An  open  meeting  was 
subsequently  held  on  December  11, 

1992  which  included  discussions  of 
standards  for  safe  maintenance, 
inspection  and  testing  of  active  warning 
devices  and  as  well  as  timely  response 
to  malfunction  of  such  devices.  At  the 
December  11  meeting,  a  request  was 
made  to  extend  the  comment  closing 
date  firom  January  15  to  February  15, 

1993.  This  extension  would  provide 


interested  parties  sufficient  time  to 
respond  to  information  developed  in  the 
open  meeting.  FRA  is  therefore 
extending  the  comment  period  in  this 
proceeding  to  February  15, 1993. 

Issued  in  Washington,  DC  on  January  8, 
1993. 

Gilbert  E.  Carmichael, 

Administrator. 

(FR  Doc.  93-898  Filed  1-13-93;  8:45  am) 
BILUNQ  CODE  481<MW-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 

RIN  101S-AB83 

Endangered  and  Threatened  Wildlife 
and  Plants;  Correction  to  Proposal  to 
List  the  Relict  Darter  and  Bluemask 
(sJewel)  Darter  as  Endangered 
Species 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Correction  to  proposed  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
corrects  the  proposed  rule  published 
Friday,  December  11, 1992  (57  FR 
58774)  that  proposed  to  list  the  relict 
and  bluemask  (=jewel)  darters  as 
endangered  species.  An  inaccurate 
scientific  name  was  given  for  the  relict 
darter  in  the  table  entry  at  57  FR  58778. 
A  correction  is  provided. 

EFFECTIVE  DATE:  January  14, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Larry  Shannon,  Chief,  Division  of 
Endangered  Species,  U.S.  Fish  and 
Wildlife  Service  (452  ARLSQ), 
Washington,  DC  20240  (703/358-2171). 

SUPPLEMENTARY  INFORMATION: 
Background 

As  published,  the  proposed  regulation 
provides  the  scientific  classification  of 
Etheostoma  [Doration)  sp.  as  a  table 
entry  for  the  relict  darter  at  §  17.11(h). 
Since  the  species  had  been  formally 
described  as  Etheostoma  chienense  at 
the  time  of  publication  of  the  proposed 
rule,  and  since  this  was  the  specific 
epithet  used  to  refer  to  the  relict  darter 
in  the  preamble,  the  discrepancy  in  the 
table  entry  could  cause  confusion;  a 
correction  is  provided  below. 
Accordingly,  the  publication  of 
December  11, 1992,  of  the  proposed  rule 
to  amend  50  CFR  17.11(h),  whiou  was 
the  subject  of  FR  Doc.  92-30176,  is 
corrected  as  follows; 

§17.11  [Corrected] 

At  57  FR  58778,  in  §  17.11(h)  the  table 
entry  for  the  relict  darter  under  the 
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“Scientific  name”  is  corracted  by 
changing  "Etheostoma  [Catonotus]  sp.” 
to  read  Etheostoma  chienense". 

Dated:  January  7, 1983. 

Richard  N.  Smith, 

Director,  Fish  and  Wildlife  Service. 

IFR  Doc.  93-855  Filed  1-13-93;  8:45  amj 
SaUNO  CODE  4310-S5-M 

50  CFR  Part  17 
RIN  10ia-AB83 

Endangered  aiKl  Threatened  Wildlife 
and  Plants:  Proposal  to  Delist 
Echinocereus  triglochidlatus  var. 
inermis  (spineless  hedgehog  cactus) 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  to  remove 
Echinocereus  triglochidiatus  var. 
inermis  (spineless  hedgehog  cactus) 
from  the  list  of  Endangered  and 
Threatened  Plants.  This  action  is  based 
on  a  review  of  all  available  data,  which 
indicate  that  this  plant  is  not  a  discrete 
and  valid  taxonomic  entity  and  does  not 
meet  the  definition  of  a  species  (which 
includes  subspecies  and  varieties  of 
plants)  as  defined  by  the  Endangered 
Species  Act  of  1973,  as  amended,  and 
therefore  was  listed  in  error.  E.  t.  var. 
melanacanthus  is  really  a  sporadically 
occiuring  spineless  form  of  E.  t.  var. 
melanacanthus  is  a  common  variety 
with  a  widespread  distribution  fi-om 
northern  Utah  and  Colorado  south  to  the 
states  of  Durango  and  San  Luis  Potosi  in 
central  Mexico.  If  made  final,  this 
proposed  rule  would  eliminate  Federal 
protection  of  the  Endangered  Species 
Act,  as  amended.  Comments  from  the 
public  regarding  this  proposed  rule  are 
sought 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  March  15, 
1993.  Public  hearing  requests  must  be 
received  by  March  1, 1993. 

ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Colorado  State  Supervisor,  U.S. 
Fish  and  Wildlife  Service,  Fish  and 
Wildlife  Enhancement,  730  Simms 
Street,  room  290,  Golden,  Colorado 
80401;  or  to  the  U.S.  Fish  and  Wildlife 
Service,  Fish  and  Wildlife 
Enhancement,  Western  Colorado 
Suboffice,  529-25V2  Road,  suite  B-113, 
Grand  Junction,  Colorado  81505-6199. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  addresses. 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Lucy  Jordan,  botanist,  at  the  above 
Grand  Jimction  address  (Phone:  303/ 
243-2778). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  spineless  hedgehog  cactus  has 
been  known  for  nearly  100  years.  It  was 
first  collected  in  the  Sal  Moimtains 
of  Utah  by  the  German  botanist  Carl 
Albert  Piupus  and  published  by  Karl 
Schuman  in  1986  as  Echinocereus 
phoeniceus  Engelm  var.  inermis  K. 
Schuman  (Taylor  1985).  The  Purpus 
type  collection  is  not  available  for  study 
since  it  was  destroyed  during  World 
War  n. 

Throughout  its  history,  the  spineless 
hedgehog  cactus  has  generally  not  been 
recognized  as  taxonomically  valid.  For 
instance,  in  the  first  and  only  complete 
flora  of  Colorado,  Harrington  (1954) 
considered  it  only  as  a  form.  The 
current  attention  to  the  spineless 
hedgehog  cactus  began  in  the  early 
1970’s  when  Gerald  Arp  conducted 
graduate  work  at  the  University  of 
Colorado  on  the  cacti  of  Colorado.  Arp 
(1973)  made  the  combination 
Echinocereus  triglochidiatus  Engelm. 
var.  inermis  (Schum.)  G.K.  Arp  to  bring 
the  spineless  hedgehog  into  alignment 
with  the  current  taxonomic  treatment  of 
the  genus.  Although  he  recognized  that 
the  spineless  hedgehog  had  not  been 
considered  taxonomically  valid,  Arp 
(1973)  based  his  taxonomic  recognition 
of  it  on  its  existence  “*  *  *  as  a  distinct 
and  identifiable  population.”  His 
taxonomic  recognition  of  the  spineless 
hedgehog  cactus  coincided  with  the 
passage  of  the  Endangered  Species  Act 
(Act)  of  1973  and  its  new  provisions  for 
the  protection  of  endangered  and 
threatened  plants.  Despite  vigorous 
debate  among  Arp,  Lyman  Benson  (a 
national  authority  on  the  Cactaceae), 
and  Colorado  botanists  concerning  the 
taxonomic  validity  of  the  spineless 
hedgehog  cactus,  the  Fish  and  Wildlife 
Service  (Service)  took  a  conservative 
approach  and  listed  it  as  endangered  on 
November  7. 1979  (44  FR  64744),  to 
provide  interim  protection  from  the 
primary  threat  of  collecting.  The  debate 
was  based  on  the  taxonomic 
significance  of  the  single  difference  of 
spinelessness  and  the  existence  of 
distinct  populations  in  nature. 

The  siib^uent  recovery  plan  (U.S. 
Fish  and  Wildlife  Service  1986)  called 
for  further  studies  to  resolve  this 
taxonomic  question.  In  the  recovery 
plan,  a  possible  microsite  difference  in 
habitat  between  spineless  plants  on  flat 
mesa  tops  or  ridge  tops  and  spined 
plants  on  adjacent  sideslopes  within  a 


local  area  was  noted,  suggesting  the 
possibility  of  populational  inte^ty. 
However,  these  different  microsties  are 
only  separated  by  short  distances  (as 
little  as  15  m  (50  ft),  and  the  plants  are 
essentially  intermingled  anyway. 
Subsequmt  inventories  in  &e  13  years 
since  the  listing  have  found  that,  in  fact, 
even  this  slight  difference  in 
microhabitat  does  not  usually  exist  in 
nature,  and  both  spined  and  spineless 
plants  are  found  on  eithm  flats  or  slopes 
(James  Ferguson,  Bureau  of  Land 
Management,  pers.  comm.,  1985).  Also, 
spineless  plants  have  been  found  in 
much  more  widely  scattered  areas. 

At  the  time  of  listing,  only  four 
populations  were  known.  Now, 
spineless  hedgehog  cacti  have  been 
foimd  at  over  20  sites,  160  km  (100  mi) 
to  the  west  (Heil  and  Porter  1989)  and 
40  km  (25  mi)  to  the  east  and  south 
(James  Ferguson,  pers.  comm.,  1986)  of 
the  original  area.  Thus,  the  spineless 
hedgehog  cactus  has  been  foimd  to  be 
only  a  form  widely  interspersed  within 
the  range  of  the  spined  var. 
melanacanthus  in  southeast  Utah  and 
southwest  Colorado,  over  an  area 
approximately  320  km  (200  mi)  by  160 
km  (100  mi)  wide.  Even  in  the  light  of 
the  Service’s  listing  of  the  spineless 
hedgehog  cactus,  subsequent  taxonomic 
treatments  have  recognized  it  as  a  form 
only.  These  treatments  include  Benson 
(1982),  Taylor  (1985),  Weber  (1987),  and 
Welsh  et  al.  (1987).  The  consensus  of 
scientific  opinion  thus  supports  its 
recognition  as  a  form  only,  and  not  a 
taxonomic  entity  eligible  for  recognition 
under  the  Act. 

In  addition,  attempts  by  cactus 
nurserymen  to  breed  spineless  plants 
from  mature,  15-year*old  stock  have 
yielded  a  mixture  of  spined  and 
spineless  progeny.  Thus,  the  spineless 
hedgehog  plants  apparently  do  not 
breed  true,  providing  another  line  of 
evidence  that  they  are  simply  forms 
(Steven  Brack,  cactus  horticulturist, 
Belen,  New  Mexico,  pers.  comm.,  1991). 

The  final  rule  stated  that  another 
reason  for  taxonomic  recognition  was 
that  it  was  recognized  as  a  distinct 
entity  by  cactus  collectors.  Cactus 
taxonomy  is  well-known  for  the 
notorious  splitting  of  narrowly  defined 
morphological  variants  of  horticultural 
interest  to  collectors,  but  with  no 
populational  integrity  in  nature.  The 
spineless  hedgehog  is  one  more  case  in 
point.  Horticultural  recognition  is  not 
necessarily  the  same  as  scientific 
recognition  of  a  valid  taxonomic  entity 
in  nature,  and,  hence,  a  reason  for 
listing. 
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Summary  of  Factors  Affecting  the 
Species 

50  CFR  424.11  requires  that  certain 
factors  be  considered  before  a  species 
can  be  listed,  reclassified,  or  delisted. 
These  factors  and  their  application  to 
Ecbinocereus  triglochidiatus  Engel,  var. 
inermis  (K.  Sebum.)  G.K.  Arp.  (spineless 
hedgehog  cactus)  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

Echinocereus  triglochidiatus  var. 
inermis  has  been  determined  to  be  more 
than  a  spineless  form  of  E.  t.  var. 
melanacanthus  intermingled 
throughout  the  range  of  this  variety  in 
southeastern  Utah  and  southwestern 
Colorado.  E.  t.  var.  melanacanthus  is  a 
common  variety  itself,  extending  from 
Utah  and  Colorado  south  into  the  states 
of  Durango  and  San  Luis  Potosi  in 
central  Mexico  (Benson  1982).  The 
common  E.  t.  var.  melanacanthus, 
which  includes  E.  t  var.  inermis,  is  not 
significantly  threatened.  The  final  rule 
that  designated  E.  t.  var  inermis  as  an 
endangered  species  identified  habitat 
modification  from  pinyon-jimiper 
chaining  and  mining  activities.  Because 
E.  t.  var.  inermis  is  not  a  valid  taxon  and 
does  not  meet  the  definition  of 
"species”  as  defined  in  the  Act,  and 
because  the  taxon  of  which  it  is  a  part 
is  common  and  wide  ranging,  this  threat 
has  no  applicability  to  these  cacti. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

The  final  rule  cited  overcollecting  by 
commercial  and  private  cactus 
collectors  as  the  primary  threat.  Here 
again,  as  stated  above  in  Section  A,  this 
threat  is  not  applicable  to  the  common 
and  wide-ranging  E.  t.  var. 
melanacanthus  which  includes  E.  t.  var. 
inermis. 

C.  Disease  or  Predation 

Disease  or  predation  is  not  a  threat  to 
E.  t.  var.  melanacanthus  which  includes 
E.  t.  var  inermis. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Echinocereus  triglochidiatus  var. 
melanacanthus,  as  a  common  and  wide 
ranging  taxon,  is  not  threatened  by  the 
inadequacy  of  regulatory  mechanisms. 
All  native  cacti  are  in  Appendix  n  of  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Faima  and 
Flora  (Convention).  The  Convention 
regulates  and  in  some  cases  prohibits 
the  export  and  international  trade  in 
species  listed  in  the  appendices.  E.  t. 
var.  melanacanthus  will  continue  to  be 


subject  to  the  requirements  of  the 
Convention. 

E.  Other  Natural  and  Manmade  Factors 
Affecting  Its  Continued  Existence 

None  are  known. 

The  regulations  of  50  CFR  424.11(d) 
state  that  a  species  may  be  delisted  if: 

(1)  It  becomes  extinct,  (2)  it  recovers,  or 
(3)  the  original  classification  data  were 
in  error.  The  Service  believes  current 
scientific  information  exists  that 
demonstrates  that  E.  t.  var.  inermis  does 
not  represent  a  valid  taxonomic  entity, 
and,  therefore,  does  not  meet  the 
definition  of  "species”  as  defined  in 
section  3(16)  of  the  Act  Therefore,  E.  t. 
var.  inermis  was  listed  in  error. 

Effects  of  Rule 

The  proposed  action  would  result  in 
the  removal  of  this  cactus  fiom  the  List 
of  Endangered  and  Threatened  Plants. 
Federal  agencies  would  no  longer  be 
required  to  consult  with  the  Secretary  of 
the  Interior  to  insure  that  any  action 
authorized,  funded,  or  carried  out  by 
such  agency  is  not  likely  to  jeopardize 
the  continued  existence  of  E.  t.  var. 
inermis.  There  is  no  designated  critical 
habitat  for  this  cactus.  Federal 
restrictions  on  taking  of  this  species 
would  no  longer  apply.  There  are  no 
specific  preservation  or  management 
programs  for  this  plant  that  would  be 
terminated. 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  acemrate  and  as  effective  as 
-possible.  Therefore,  comments  on 
suggestion  regarding  any  aspect  of  this 
proposal  are  hereby  solicited  from  the 
public,  other  concerned  governmental 
agencies,  the  scientific  community, 
industry,  or  other  interested  parties.  The 
Service  particularly  requests  any 
evidence  of  populations  of  E. 
triglochidiatus  whose  individuals  are 
plants  referable  only,  or  largely,  to  the 
variety  inermis. 

The  Act  provides  for  a  public  hearing 
on  this  proposal,  if  requested.  Requests 
must  be  filed  within  45  days  of  the  date 
of  the  proposal.  Such  requests  must  be 
made  in  writing  and  addrossed  to  the 
Service’s  State  Supervisor  in  Colden, 
Colorado,  or  to  the  Western  Colorado 
Suboffice  in  Crand  Jvmction,  Colorado 
(see  ADDRESSES  above). 

National  Environmental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment,  as  defined 
under  the  authority  of  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 


4(a)  of  the  Endangered  Species  Act  of 
1973,  as  amended.  A  notice  outlining 
the  Service’s  reasons  for  this 
determination  was  published  in  Federal 
Register  on  October  25, 1983  (49  FR 
49244). 
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Author 

The  original  author  of  this  proposed 
rule  was  John  L.  Anderson,  botanist, 
'U.S.  Fish  and  Wildlife  Service.  The  new 
author  is  Lucy  Jordan,  botanist  (see 
ADDRESSES  section  above). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Trsmsportation. 

Proposed  Regulation  Promulgation 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17,  subchapter  B  of  chapter 
I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows; 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C  4201-4245;  Public  Law 
99-625, 100  Stat.  3500,  unless  otherwise 
noted. 

§17.12  [Amended] 

2.  It  is  proposed  to  amend  §  17.12(h) 
by  removing  the  entry  "Echinocereus 
triglochidiatus  var.  inermis  (spineless 
hedgehog  cactus)”  imder  "Cactaceae” 
from  the  List  of  ^dangered  and 
Threatened  Plants. 
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Dated:  September  28. 1992. 

Richard  N.  Smith.  ^ 

Director,  Fish  and  Wildlife  Service. 

[FR  Doc.  93-857  Filed  1-13-93;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
p(d>lic.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  euithority.  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  arrd  functions  are 
exanrples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Foims  Under  Review  by  Office  of 
Management  and  Budget 

January  8, 1993. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
fallowing  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection: 

(2)  Title  of  the  information  collection: 

(3)  Form  numberfs),  if  applicable: 

(4)  How  often  the  information  is 
requested:  (5)  Who  will  be  required  or 
asked  to  report: 

(6)  An  estimate  of  the  number  of 
responses; 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  provide  the 
information; 

(8)  Name  and  telephone  number  of 
the  agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  room  404-W  Admin. 
Bldg.,  Washington,  DC  20250,  (202) 
690-2118. 

Revision 

•  Animal  and  Plant  Health  Inspection 
Service 

Application  for  Veterinary 
Accreditation 
Recordkeeping:  Annually 
State  or  local  governments;  businesses 
or  other  for-profit;  Small  Businesses 
or  organizations;  49,024  responses; 
49,252  hours 

Julia  A.  Heamon  (301)  436-6954 

•  Agricultural  Stabilization  and 
Conservation  Service 


7  CFR  1435 — Subpart  Marketing 
Assessments 
CCC-80 
Monthly 

Business  or  other  for-profit;  756 
responses;  1,134  hours 
John  Doster  (202)  703-1305 

Extension 

•  Forest  Service 

Youth  Conservation  Corps  (YCC) 
Application  and  Medical  History 
FS-1800-3  and  FS-1800-18 
On  occasion 

Individuals  or  households;  27,500 
responses;  2,500  hours 
Ransom  Hughes  (703)  235-8861 

New  Collection 

•  Forest  Service 

National  Survey  on  Outdoor  Recreation 
On  occasion 

Individuals  or  households:  30,000 
responses;  9,900  hours 
Barbara  McDonald  (706)  546-2451 
Larry  K.  Roberson, 

Deputy  Department  Clearance  Officer. 

IFR  Doc.  93-921  Filed  1-13-93;  8:45  am] 
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Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  92-190-1] 

Animal  Damage  Control  Program; 
Supplement  to  Draft  Environmental 
Impact  Statement;  Notice  of  Intent 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Notice. 


SUMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  intends  to  make 
available  a  supplement  to  the  draft 
environmental  impact  statement  (EIS) 
for  the  Animal  Damage  Control 
program.  The  draft  EIS,  prepared  in  June 
1990,  evaluated  environmental  impacts 
associated  with  wildlife  damage  control 
activities. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Richard  L.  Wadleigh,  Staff  Officer, 
Operational  Support  Staff,  ADC,  APHIS, 
USDA,  room  819,  Federal  Building, 

6505  Belcrest  Road,  Hyattsville, 
Maryland  20782,  (301)  436-8281. 


SUPPLEMENTARY  INFORMATION: 

Background 

Wild  animals  can  damage  and  destroy 
agricultural  crops,  grazing  lands, 
livestock  and  poultry,  aircraft  and  other 
transportation  resources,  buildings, 
irrigation  works,  or  other  structures,  and 
can  transmit  disease.  Occurrences  of 
this  nature  are  commonly  termed 
‘‘wildlife  damage.”  The  management  of 
the  problems  caused  by  wildlife  is 
commonly  termed  ‘‘wildlife  damage 
control”  and  is  a  recognized  discipline 
within  the  art  and  science  of  wildlife 
management. 

The  Federal  Government’s 
involvement  in  wildlife  damage  control 
began  in  the  late  1800’s.  The  Animal 
Damage  Control  Act  of  March  2, 1931  (7 
U.S.C.  426— 426(b))  authorized  and 
directed  government  actions  in  wildlife 
damage  management.  In  1985,  Congress 
transferred  the  Animal  Damage  Control 
(ADC)  program  from  the  U.S. 

Department  of  Interior  (DOI)  to  the  U.S. 
Department  of  Agriculture  (USDA).  The 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  of  the  USDA  assumed 
the  management  of  the  ADC  program, 
which  includes  the  authority  for 
identifying,  demonstrating,  and 
applying  &e  best  methods  of  controlling 
wildlife  damage  to  protect  agriculture, 
horticulture,  natural  resources,  wild 
game  animals,  fur-bearing  animals,  and 
birds.  The  APHIS  also  has  the  authority 
for  protecting  stock  and  other  domestic 
animals  through  the  suppression  of 
rabies  and  tularemia  in  predatory  or 
other  wild  animals;  and,  except  for 
urban  rodent  control,  the  authority  to 
control  nuisance  mammals  and  birds 
and  those  mammals  and  bird  species 
that  are  reservoirs  for  zoonotic  diseases. 

Oh  February  21, 1986  (51  FR  6290, 
Docket  No.  86-402),  we  gave  notice  of 
our  intent  to  adopt  the  final 
environmental  impact  statement  (EIS) 
that  had  been  prepared  by  FWS  in  1979 
for  the  ADC  program. 

On  NovemW  16, 1987  (52  FR  43778- 
43779,  Docket  No.  87-151),  we  gave 
notice  of  our  intent  to  prepare  a  new  EIS 
evaluating  the  impacts  on  the 
environment  of  the  ADC  program’s 
activities  to  control  damage  caused  by 
wild  animals.  We  also  requested 
comments  and  gave  notice  of  scoping 
meetings  to  allow  public  involvement  in 
the  first  step  of  the  EIS  process. 

On  June  18. 1990  (55  FR  24597- 
24598,  Docket  No,  90-099),  we  gave 
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notice  of  the  availability  of  tlie  draft  EIS. 
We  also  requested  comments  and  gave 
notice  of  public  meetings  to  further 
promote  public  involvement  in  the 
development  of  the  EIS. 

On  August  31, 1990  (55  FR  35700, 
Docket  No.  90-165),  we  extended  the 
comment  period  for  Docket  No.  90-099, 
which  advised  the  public  that  we  had 
prepared  a  draft  EIS.  This  extension  was 
in  response  to  requests  from  a  sheep 
industry  organization  and  an 
environmental  organization. 

On  September  20, 1991  (56  FR  47734, 
Docket  No.  91-131),  we  amended  the 
notice  of  intent  to  prepare  an  EIS  for  the 
ADC  program  to  include  the  Bureau  of 
Land  Management  (BLM)  of  the  DOI, 
and  the  Forest  Service  (FS)  of  the 
USDA,  as  cooperating  agencies  with 
APHIS. 

The  APHIS,  in  cooperation  with  BLM 
and  FS,  is  preparing  a  final  EIS  for  the 
ADC  program.  Because  of  the  length  of 
time  that  has  passed  since  the 
publication  of  the  draft  EIS  and  the  need 
for  more  detailed  analysis  to  respond  to 
comments  received  on  the  draft  EIS,  we 
intend  to  make  available  a  supplement 
to  the  draft  EIS  for  public  review  and 
comment.  The.supplement  to  the  draft 
EIS  will  include  amplified  analyses, 
which  will  expand  upon  the  following 
areas: 

(1)  The  quantitative  risk  assessment  of 
all  chemical  and  nonchemical  methods 
employed  by  the  program; 

(2)  The  economic  analysis;  and 

(3)  The  explanation  of  alternatives, 
including  an  in-depth  discussion  of  the 
ADC  decision  model. 

We  expect  to  complete  the 
supplement  to  the  draft  EIS  in  January 
1993.  Availability  of  the  supplement  to 
the  draft  EIS  and  an  invitation  to 
comment  on  the  supplement  to  the  draft 
EIS  will  be  published  in  a  subsequent 
Federal  Register  notice. 

Done  in  Washington,  DC,  this  8th  day  of 
January  1993. 

Lonnie  J.  King, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc.  93-927  Filed  1-13-93;  8:45  am) 
BILUNG  CODE  3410-34-M 


[DockM  No.  92-193-1] 

Availability  of  Environmental 
Aaaaaamenta  and  nndinga  of  No 
Significant  Impact  Re)ativa  to  laauanca 
of  Parmita  to  Raid  Teat  Genetically 
Engineered  Organisms 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  three  environmental  assessments 
and  findings  of  no  significant  impact 
have  been  prepared  by  the  Animal  and 
Plant  Heal^  Inspection  Service  relative 
to  the  issuance  of  permits  to  allow  the 
field  testing  of  genetically  engineered 
organisms.  The  environmental 
assessments  provide  a  basis  for  our 
conclusion  that  the  field  testing  of  these 
genetically  engineered  organisms  will 
not  present  a  risk  of  introducing  or 
disseminating  a  plant  pest  and  will  not 
have  a  significant  impact  on  the  quality 
of  the  human  environment.  Based  on  its 
findings  of  no  significant  impact,  the 
Animal  and  Plant  Health  Inspection 
Service  has  determined  that 
environmental  impact  statements  need 
not  be  prepared. 

ADDRESSES:  Copies  of  the  environmental 
assessments  and  findings  of  no 
significant  impact  are  available  for 
public  inspection  at  USDA,  room  1141, 
South  Building,  14th  Street  and 
Independence  Avenue  SW., 

Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Arnold  Foudin,  Deputy  Director, 
Biotechnology  Permits,  Biotechnology, 
Biologies,  and  Environmental 
Protection,  APHIS,  USDA,  room  850, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-7612. 
For  copies  of  the  environmental 
assessments  and  findings  of  no 
significant  impact,  write  to  Mr.  Clayton 
Givens  at  the  same  address.  Please  refer 
to  the  permit  number  listed  below  when 
ordering  documents. 

SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340  (referred 
to  below  as  the  regulations)  regulate  the 


introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  before  a 
regulated  article  may  be  introduced  into 
the  United  States.  The  regulations  set 
forth  the  procedures  for  obtaining  a 
limited  permit  for  the  importation  or 
interstate  movement  of  a  regulated 
article  and  for  obtaining  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article.  The  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  has 
stated  that  it  would  prepare  an 
environmental  assessment  and,  when 
necessary,  an  environmental  impact 
statement  before  issuing  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906). 

In  the  course  of  reviewing  each  permit 
application,  APHIS  assessed  the  impact 
on  the  environment  that  releasing  the 
organisms  under  the  conditions 
described  in  the  permit  application 
would  have.  APHIS  has  issued  permits 
for  the  field  testing  of  the  organisms 
listed  below  after  concluding  that  the 
organisms  will  not  present  a  risk  of 
plant  pest  introduction  or  dissemination 
and  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  The  environmental 
assessments  and  findings  of  no 
significant  impact,  whi^  are  based  on 
data  submitted  by  the  applicants  and  on 
a  review  of  other  relevant  literature, 
provide  the  public  with  documentation 
of  APHIS’  review  and  analysis  of  the 
environmental  impacts  associated  with 
conducting  the  field  tests. 

Environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  by  APHIS  relative  to  the 
issuance  of  permits  to  allow  the  field 
testing  of  the  following  genetically 
engineered  organisms: 


Peimit  No. 


Permittee 


Date  issued 


Organisms 


Field  test  location 


92-259-01,  renewal  o(  permit 
92-015-02,  issued  on  04- 
30-92. 


12-04-92 


Soybean  plants  genetically  engineered  to  express  the  enzyme 
5-enol-pyruvyl  shikimate-3-phosphate  synthase  (EPSPS)  and 
a  metabolizing  enzyme  for  tolerance  to  the  herbicide 
glyphosate. 


Hawaii. 


Northrup  King  Company  . 
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Pern*  No. 

Penwline 

Date  Issued 

OrganisiM 

Flald  tost  location 

92-265-02  renewal  of  penna 
92-017-03.  iSttWO  on  OS- 
14-02. 

Monsanto  Agricultural 
Company. 

12-04-82 

Com  plsnls  gswoScaly  engineered  to  express  s  gene  from  Be- 
dune  theUnglemle  setMp.  kurstaU  (Btk)  for  rasistancs  to 
tapWoptsian  inssets,  andlor  genes  tor  tolerance  to  the  hertl- 
dde  glypitoaate,  and/br  a  beta-glucuron-idase  (GUS)  gane 
aaa  maikar. 

92-308-01,  renewaf  of  pemUr 
92-274-05^  iMueS  On  11- 
15-90. 

Uptokn  Company . 

12-07-92 

Soybean  pISHto  genaScaly  engineered  to  axpreaa  ttie  anzymea 
phoepNnothrIcin  acatytoansferasa  (PAT)  for  toieianca  to  the 
hoitiiilda  bMaphes. 

Puerto  Rioa 

The  eDvironiDBatel  aasessmants  aad 
findings  of  no  significant  impact  have 
been  prapwed  in  accordance  with: 

(1)  The  National  Baviroamental 
Policy  Act  of  1969  (NEPA)  (42 
4321  et  seq.), 

(2)  Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508), 

(3)  USDA  Regulations  Implementing 
NEPA  (7  CFR  lb],  and 

(4)  APHIS  Guidelines  Implementing 
NEPA  (44  FR  50381-60384,  August  28, 
1979.  Mid  44  FR  51272-51274,  August 
31, 1979). 

Done  in  Washington,  DC,  this  8th  day  of 
January  1993. 

Lonnie  J.  King, 

Acting  Admmistratar,  Animal  and  Plant 
Health  Inspection  Service. 

IFR  Doc.  93-928  Filed  1-13-93;  8:45  ami 
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[Docket  No.  92-194-1] 

Receipt  of  PennR  Applications  for 
Release  Into  tha  Environment  of 
Genetfcalty  Engineered  Organisms 

AGOiCY:  Animal  aad  Plant  Health 
Inspection  Service,  USDA. 


ACTION:  Notice. 


summary:  We  are  advising  die  public 
that  six  ap>pfications  for  permits  to 
release  genetically  enghieOTed 
organisms  into  the  environment  are 
being  reviewed  by  the  Animal  and  Plant 
Heahh  Inspection  Service.  The 
applications  have  been  submitted  in 
accordance  with  7  CFR  part  340,  which 
regulates  the  introduction  of  certain 
genetically  engineered  organisms  and 
products. 

ADDRESSES:  Copies  of  the  applications 
referenced  in  this  notice,  with  any 
confidential  business  informatian 
deleted,  are  available  fix'  public 
inspection  in  room  1141,  South 
Building,  U.S.  Department  of 
Agriculture,  14th  Street  and 
Independence  Avenue  SW.,  « 

Washington,  DC.  between  8  a.m.  and 
4;3G  p.m.,  Monday  tlxough  Friday, 
except  holidays.  You  may  obtain  copies 
of  the  documents  by  writing  to  the 
person  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Arnold  Foudin,  Deputy  Director, 
Biotechnology  Permits,  Biotechnology, 
Biologies,  and  Envinmmental 
Protection.  APHIS,  USDA,  room  850, 


Federal  Building,  6505  Belcrest  Road. 
Hyattsville,  MD  20782,  (301)436-7612. 

SUPPLEMENTARY  MFORMATION:  Tho 
regulatkms  in  7  CFR  pert  340, 
“Introduction  of  Organisms  and 
Products  Altered  or  Produced  Throu^ 
Genetic  Engineering  Which  are  Plant 
Pests  or  Which  There  is  Reeson  to 
Believe  Are  Plant  Pests,**  require  a 
person  to  obtain  a  permit  before 
introducing  (importing,  moving 
interstate,  or  releasing  into  the 
environment)  into  the  United  States 
certain  genetkaDy  engineered 
organisms  and  products  that  are 
considered  “reflated  articles.’’  The 
regulations  set  forth  procedures  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article, 
and  for  obtaining  a  limited  permit  for 
the  importation  or  intMstaie  movemMit 
of  a  regulated  article. 

Pxursuant  to  these  regulations,  the 
Animal  and  Plant  He^th  Inspection 
Service  has  received  Mid  is  reviewing 
the  following  applications  for  p«rmits  to 
release  genetically  engineered 
organisms  into  the  environment: 


Application  No. 

Applicant 

Date  ra- 
cotoed 

Organisms 

FWd  test  locafion 

92-337-01  . . . . 

Upjohn  Compariy . 

12-02-92 

Tomato  plants  and  iettucs  plants  genetically  angineared 
to  express  the  nudeocapsid  protein  of  tomato  spottod 
will  virus  (TSWV)  for  resistance  to  TSWV. 

i  Michigan. 

92-343-01.  ranewal  ol  peonk  92- 
022-04,  issued  on  05-21-92. 

Calgena,  Incorporated  _. 

12-08-K 

Tomato  piaims  ganelicalfy  engineered  to  express  an 
antlsanaa  potygatecturonase  (PG)  gene,  a  cylokinin 
production  gans.  and  ethylene  regulation  genes,  aH  of 
which  are  involved  In  ripening. 

CaMomla. 

92-349-01.  renewal  of  permit  91- 
294-02,  Issued  on  12-04-91. 

Frito-Lay  Incorporated  .... 

12-14-92 

Potato  plants  ganetfcaliy  engineered  to  over-express  a 
matabolc  enzyme  to  reduce  cold-sensitive  swoeten- 
Ing  in  potato  tubers. 

Wisconsin. 

92-349-02,  renewal  of  permit  91- 
301-01,  issued  on  02-03-92. 

Frito-Lay,  Incorporated  ... 

12-14-92 

Potato  plants  genaficady  engirreered  to  express  mela- 
bolc  enzymes  in  order  to  increase  levels  of  dry  matter 
In  potato  tubers. 

Wisconsin. 

92-349-09,  renewal  of  permk  91- 
302-01,  Issued  on  02-14-92. 

FtOo-lay,  Incorporated  ... 

12-14-92 

Potato  plants  gsnallcalty  engtoaered  to  express  meta- 
txjtte  enzymes  in  order  to  inhibtt  aocumulation  of  ainv- 
pie  sugars  in  potato  tubers. 

Wiscoasin. 

92-349-04,  renawai  of  paonit  91- 
303-01,  Issued  on  03-03-92. 

Fftto-Lay.  toonpotated  ._ 

12-14-92 

PoMo  ptanfs  genetically  angineerad  to  express  stress 
alleviating  enzymes.  In  order  to  obtain  hlg^  laveia  of 
stress  tolerance  in  potato  tubers. 

Wisconsin. 
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Done  in  Wasirington,  DC,  this  Sih  day  of 
January  ISBS. 

Lonnie  }.  King, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

(FR  Doc.  93-929  Filed  1-13-93;  fl:45  am] 
BH.UN0  CODE  3440-S4-M 

Forest  Service 

Exemption  of  ARy  Morth^rilen  Haul 
SaAvage  PK>}ect  From  Appeal 

AGENCy:  USDA,  Forest  Service. 

Northem  Region. 

ACnOM:  Notification  that  a  timbeo’ 
salvage  project  designed  to  recover 
windstorm  damage  timber  is  exempted 
from  appeals  under  provisions  of  36 
CFRp^217. 

SUMMARY:  In  October  1991, 160  acres  of 
timber  in  the  North  Creek  area  were 
blown  down  during  a  severe  windstorm. 
In  1992,  the  Bonners  Ferry  I^strict 
Ranger  proposed  a  salva^  tinlber  sale 
project  to  recover  damaged  sawtimber  in 
tire  affected  area.  The  District  Ranger 
has  determined,  through  an 
environmental  analysis  documented  in 
the  Ally  North/Fallen  Haul  Timber 
Salvage  Environmental  Assessment 
(EA),  that  there  is  good  cause  to 
expedite  these  actions  in  order  to 
rehabilitate  National  Forest  System 
lands  and  recover  damaged  resources. 
Salvage  of  commercial  sawtimber 
within  the  affected  area  must  be 
accomplished  quickly  to  avoid  further 
deterioration  of  sawtimber  and  to 
reduce  the  risk  of  catastrophic  wildfire 
.  and  spruce  bark  beetle  infestation  that 
could  damage  adjacent  healthy  timber 
stands. 

EFFECTIVE  DATE:  Effectove  on  Janua’T  14, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dehbie  Henderson-Nortan,  District 
Ranger,  Bonners  Ferry  Ranger  District. 
Idaho  Panhandle  National  Forests, 

Route  4,  Box  4860,  Bonners  Ferry.  ID 
83805. 

SUPPLEMENTARY  INFORMATION:  Set'Cre 
windstorms  in  the  fall  of  1991  damaged 
approximately  150  acres  of  timber  in  the 
North  Creek  area  The  windthrown 
timber  is  located  within  lands 
designated  as  suitable  for  timber 
management  and  assigned  to 
Management  Area  2  (Idaho  Panhandle 
Forest  Plan,  August  1987).  In  September 
1992,  the  Bonners  Ferry  District  Ranger, 
Idaho  Panhandle  National  Forest, 
proposed  the  salvage  harvest  of  the  trees 
damaged  by  the  windstorms.  This 
proposal  was  designed  to  meet  the 
following  needs,  (aj  reduce  jxitontial  for 
spruce  hark  beetle  infestations  in 


adjacent  healthy  timber  stands 
implementing  integrated  pest 
management  prescriptions,  fb)  reduce 
wildf^  hazari  by  reducing 
loading,  (c)  rehabilitate  timbm  stands 
that  are  understocked  through  site 
preparation  for  natural  regeneration, 
and  i(d)  salvage  merchantable  timber 
products  and  contiibate  to  a  continuous 
supply  of  timber  by  recovering 
sawtimber  before  it  deteriorates  in 
value. 

An  interdiscipHnaiy  team  was 
convened,  and  seeding  began  in  1992. 
Four  environment^  issues  were 
identified  and  were  the  basis  for  the 
environmental  analysis  disclosed  in  the 
EA.  The  interdisciplinary  team  utilized 
information  and  analysis  disclosed  in 
the  Timber  Creek  and  Camp  Creek  EA 
and  Decision  Notice  (March  1981)  and 
the  East  Fork  Boulder  Creek  EA  and 
Decision  Notice  (November  1979)  as  the 
basis  for  conducting  their  review.  This 
information  is  incorporated  by 
reference.  Two  alternatives  were 
analyzed;  no  treatment  (no  action)  and 
a  salvage  and  rehabilitation  proposal 
(proposed  action).  The  selected 
alternative  would  salvage  160  MBF  of 
dead  and  damaged  timber  from 
approximately  160  acres.  All  salvage 
areas  are  accessible  from  existing  roads. 
No  road  construction  or  reconstruction 
will  occur  in  conjunction  with  this 
action. 

The  salvage  timber  sale  project  is 
designed  to  accomj^ish  the  objectives  as 
quickly  as  possible  to  minimize  the  risk 
of  a  spruce  bark  beetle  epidemic,  reduce 
the  potential  for  catastrophic  wild  fire 
and  to  recover  merdiantable  sawtimber 
before  it  derteriorates  and  removal 
becomes  infeasible.  To  expedite 
implementation  of  this  decision, 
procedures  outlined  in  36  CFR 
217(a)(ll)  are  bang  followed.  Under 
this  Regulation  the  following  may  be 
exempt  from  appeal: 

“DrcisioHS  related  to  rehabilitation  of 
National  Forest  System  lands  and 
recovery  of  Forest  Resources  from 
natural  dlsastere  or  other  natural 
phenomena,  such  as  *  *  *  severe  wind 
*  •  •  when  the  Regional  Forester  *  •  * 
determines  and  gives  notice  in  the 
Federal  Register  that  good  causes  exists 
to  exempt  such  decisions  from  review 
under  this  part." 

Based  on  the  environmental  analysis 
dtxmmented  in  the  Ally  North/Fallen 
Haul  Timber  Salvage  Sale  EA  and  the 
District  Ranger’s  Dwtision  Notice  for  this 
project,  I  have  determined  feat  good 
cause  exists  to  exempt  this  decision 
from  administrative  review.  thBrefore, 
upon  pubfication  of  this  notice,  this 
project  will  not  be  subject  to  review 
under  36  -CFR  part  217. 


Dated:  famiaiy  7. 1993. 

John  M.  Hughes, 

Deputy  BeponalParester,  Noitiiem  Begion. 
IFRDoc.  93-^39  Filed  1-13-93:  8:45  ami 
BILUNG  CODE  M10-11-4I 

Exemption  of  Watty  Salvage  Timber 
Sale  From  Appeal,  Okanogan  National 
Forest,  WA 

AGENCY:  Forest  Service.  USDA. 

ACTION:  Notice  to  exempt  decinons  from 
administrative  appeal. 

SUMMARY:  This  is  a  notification  that  tiie 
decisioa  to  unplament  the  Wally 
Salvage  Timber  Sale  in  the  area  of  fee 
Middle  Fork  Beavo:  Creek  on  fee 
Okanogan  National  Forest  is  exempted 
from  appeal.  This  is  in  confQrmEmce 
wife  provisions  of  36  CFR  217.4(a}(ll} 
as  published  in  tiie  Federal  Register  on 
January  23. 1989  (54  FR  3342). 

EFFECDVE  DATE:  January  14, 1993. 

FOR  FURTHER  INFOraXATION  CONTACT: 

Allen  N.  Garr,  District  Ranger,  Twisp 
Ranger  District,  P.O.  Box  188,  Twisp, 
Washington  98856,  Phone  (509)  997- 
2131. 

SUPPLEMENTARY  INFORMATION:  During  fee 
month  of  June  in  1992  a  windstorm 
caused  timber  to  be  blown  down  in  the 
area  of  Middle  Fork  Beaver  Creek  in  fee 
Okanogan  National  Forest.  This  blown- 
down  timber  is  located  in 
approximately  40  acres  of  land  suitable 
for  timber  production.  The  area  is 
located  in  Management  Area  25  wbiefa 
includes  intensive  timber  management 
as  a  goal. 

In  June  1992,  fee  Twisp  District 
itonger  proposed  the  salvage  harvest  of 
the  blown-down  timber.  In  July  an 
interdisciplinary  team  (IDT)  surveyed 
fee  affected  area  to  assess  fee  damage  to 
fee  resources  that  had  occurred.  The 
IDT  identified  the  need  to  salvage  the 
timber  which  had  blown  down  in  as 
short  a  time  as  possible  so  fee  logs 
would  remain  merchantable. 
Merchantable  timber  in  fee  area 
averages  12  inches  in  diameter  at  breast 
height  wife  relatively  little  defect.  The 
environmental  analysis  of  this  action 
was  begun  in  mid-July.  The  IDT  began 
wife  an  initial  scoping  session  on  July 
16. 1992.  After  press  releases  and 
contacts  wife  individuals  and  State  and 
other  federal  agencies,  fee  following  two 
issues  were  identified:  (1)  Whether 
harvest  can  be  completed  prior  to  fee 
trees  losing  commercial  value;  and  (2) 
whefeer  harvest  would  create 
detriment^  soil  conditions,  especially 
soil  compaction. 

Three  ahematives  were  analyzed, 
including  fee  No- Action  Alternative. 
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This  salvage  sale  will  harvest  about 
150,000  bo^  feet  of  mainly  blown- 
down  timber,  but  also  includes  some 
green-standing  trees  heavily  infected 
with  dwarf  mistletoe.  Removal  of  dwarf 
mistletoe  trees  is  necessary  to  ensure 
establishment  of  a  healthy,  thrifty 
plantation,  and  movement  toward  the 
desired  future  condition.  No  new  road 
construction  would  be  necessary  to 
implement  the  project.  All  skidding 
would  be  done  by  tractor;  designated 
skid  trails  will  limit  soil  compaction  to 
forest  plan  standards.  Harvest 
prescription  would  be  seed  tree 
follow^  by  planting.  Planting  will 
ensure  movement  toward  the  desired 
future  condition. 

This  salvage  fits  within  category  4  of 
section  31.2  of  Forest  Service  Handbook 
1909.15.  Therefore,  this  action  may  be 
categorically  excluded  horn 
documentation  in  an  environmental 
impact  statement  or  an  environmental 
assessment. 

The  Wally  Salvage  Timber  Sale  is 
designed  to  accomplish  the  objectives  as 
quickly  as  possible  and  minimize  the 
amount  of  salvage  volume  lost.  To 
expedite  this  salvage  sale  and  the 
accompanying  work,  this  salvage  sale  is 
exempt  from  appeal  (36  CFR  part  217). 
Under  this  Regulation,  the  following  is 
exempt  from  appeal: 

Decisions  related  to  rehabilitation  of 
National  Forest  System  lands  and  recovery  of 
forest  resources  resulting  from  natural 
disasters  or  other  natural  phenomena,  such 
as  wildfrres  *  *  *  when  the  Regional 
Forester  *  *  *  determines  and  gives  notice 
in  the  Federal  Register  that  good  cause  exists 
to  exempt  such  decisions  from  review  under 
this  part.  ^ 

After  publication  of  this  notice  in  the 
Federal  Register,  this  Decision  Memo 
for  the  Wally  Salvage  Timber  Sale  may 
be  signed  by  the  Twisp  District  Ranger. 
Therefore,  this  project  will  not  be 
subject  to  review  under  36  CFR  part 
217. 

Dated:  January  5, 1993. 

Richard  A.  Ferraro, 

Deputy  Regiona]  Forester. 

(FR  Doc.  93-a44  Filed  1-13-93;  8:45  amj 
BILLING  cooe  3410-11-11 


Exemption  of  Douglas  Salvage  Timber 
Sale  From  Appeal,  Okanogan  National 
Forest,  WA 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  to  exempt  decisions  from 
administrative  appeal. 

SUMMARY:  This  is  a  notification  that  the 
decision  to  implement  the  Douglas 
Salvage  Timber  Sale  in  the  area  of  the 
McFarland  Creek  on  the  Okanogan 


National  Forest  is  exempted  from 
appeal.  This  is  in  conformance  with 
provisions  of  36  CFR  217.4(a)(ll)  as 
published  in  the  Federal  Register  on 
January  23, 1989  (54  FR  3342). 

EFFECTIVE  DATE:  January  14, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Allen  N.  Garr,  District  Ranger,  Twisp 
Ranger  District,  P.O.  Box  188,  Twisp, 
Washington  98856,  Phone  (509)  997- 
2131. 

SUPPLEMENTARY  INFORMATION:  During  the 
month  of  November  in  1991  a 
windstorm  caused  timber  to  be  blown 
down  in  the  area  of  McFarland  Creek  on 
the  Okanogan  National  Forest.  This 
blown-down  timber  is  located  in 
approximately  48  acres  of  land  suitable 
for  timber  production.  The  area  is 
located  in  Management  Area  25  which 
includes  intensive  timber  management 
as  a  goal. 

In  June  1992,  the  Twisp  District 
Ranger  proposed  the  salvage  harvest  of 
the  blown-down  timber.  In  July  an 
interdisciplinary  team  (IDT)  surveyed 
the  affected  area  to  assess  the  damage  to 
the  resources  that  had  occurred.  The 
IDT  identified  the  need  to  salvage  the 
timber  which  had  blown  down  in  as 
short  a  time  as  possible  so  the  logs 
would  remain  merchantable. 
Merchantable  timber  in  the  area 
averages  11  inches  in  diameter  at  breast 
height  with  relatively  little  defect.  The 
environmental  analysis  of  this  action 
was  begun  in  mid-July.  The  IDT  began 
with  an  initial  scoping  session  on  July 
16, 1992.  After  press  releases  and 
contracts  with  individuals  and  State  and 
other  federal  agencies,  the  following 
three  major  issues  here  identified: 

1.  Whether  harvest  can  be  completed 
prior  to  the  trees  losing  commercial 
value. 

2.  Whether  harvest  would  change  the 
roadless  character  of  the  inventoried 
Hungry  Ridge  roadless  area,  which  is 
directly  adjacent  to  the  project  area. 

3.  Whether  harvest  would  result  in 
detrimental  soil  conditions,  especially 
compaction. 

Three  alternatives  were  analyzed, 
including  the  No-Action  Alternative. 
This  salvage  sale  will  harvest  about 
330,000  board  feet  of  timber.  Road 
construction  necessary  to  implement 
salvage  includes  .81  miles  of  new 
construction.  All  skidding  would  be 
done  by  tractor;  designated  skid  trails 
will  limit  soil  compaction  to  forest  plan 
standards.  Harvest  prescription  would 
be  seed  tree  followed  by  planting. 
Planting  will  ensure  movement  of  the 
area  toward  the  desired  future  condition 
for  Management  Area  25.  All  units  and 
roads  are  located  outside  of  inventoried 
roadless  areas  identified  in  appendix  C 


of  the  Final  Environmental  Impact 
Statement  for  the  Okanogan  Lwd  and 
Resource  management  Plan. 

This  salvage  nts  within  category  4  of 
section  31.2  of  Forest  Service  handbook 
1909.15.  Therefore,  this  action  may  be 
categorically  excluded  from 
documentation  in  an  environmental 
impact  statement  or  an  environmental 
assessment. 

The  Douglas  Salvage  Timber  sale  is 
designed  to  accomplish  the  objectives  as 
quickly  as  possible  and  minimize  the 
amount  of  salvage  volume  lost.  To 
expedite  this  salvage  sale  and  the 
accompanying  work  this  salvage  sale  is 
exempt  from  appeal  (36  CFR  part  217). 
Under  this  Regulation,  the  following  is 
exempt  from  appeal: 

Decisions  related  to  rehabilitation  of 
National  Forest  System  lands  and  recovery  of 
forest  resources  resulting  from  natural 
disasters  or  other  natural  phenomena,  such 
as  wildfires  *  *  *  when  the  Regional 
Forester  *  *  *  determines  and  gives  notice 
in  the  Federal  Register  that  good  cause  exists 
to  exempt  such  decisions  from  review  under 
this  part. 

After  publication  of  this  notice  in  the 
Federal  Register,  this  Decisicm  Memo 
for  the  Douglas  ^Ivage  Timber  Sale 
may  be  signed  by  the  Twisp  District 
Ranger.  Therefore,  this  project  will  not 
be  subject  to  review  under  36  CFR  part 
217. 

Dated:  January  5, 1993. 

Richard  A.  Ferraro, 

Deputy  Regional  Forester. 

(FR  Doc.  93-845  Filed  1-13-93;  8:45  am) 
BILLING  COOE  3410-11-M 


Exemption  of  Nicholson  Salvage  One  ■ 
and  Nicholson  Salvage  Two  Timber 
Sales  From  Appeal,  Okanogan  National 
Forest,  WA 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  to  exempt  decisions  from 
administrative  appeal. 

SUMMARY:  This  is  a  notification  that  the 
decision  to  implement  the  Nicholson 
Salvage  One  and  Nicholson  Salvage 
Two  Timber  Sales  in  the  headwaters  of 
Nicholson  Creek  on  the  Okanogan 
National  Forest  is  exempted  from 
appeal.  This  is  in  conformance  with 
provisions  of  36  CFR  217.4(a)(ll)  as 
published  in  the  Federal  Register  on 
January  23. 1989  (54  FR  3342). 

EFFECTIVE  DATE:  January  14, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  J.  Zieroth,  District  Ranger, 
Tonasket  Ranger  District,  P.O.  Box  466, 
Tonasket,  Washington  98855,  Phone 
(509)  486-2186. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  harvest  units  in  each  of  these 
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two  salvage  timber  sales  have  severe 
forest  health  ptroblems  caused  by  insect 
infestations  and  disease. 

These  units  were  originally  part  of  the 
Nicholson  Timber  Sale.  In  recognition 
of  the  Severity  of  the  forest  health 
problems  in  the  area,  eight  units  were 
separated  from  the  original  Nicholsoin 
Timer  Sale,  and  split  into  Nicholson 
Salvage  One  and  Nicho^on  SalvEtge 
Two  Timber  Sales.  Splitting  the  savage 
into  two  sales  will  facihtate  treatment  of 
all  of  these  high  priority  imits  within  a 
year,  while  the  timber  is  still  of  value, 
and  before  insect  and  disease  can 
spread,  and  will  provide  timber  sales  for 
small  business  limber  sale  operators  in 
the  area. 

Public  scoping  and  the  environmental 
analysis  of  this  project  was  done  as  part 
of  the  Nicholson  Timber  Sale. 
Subsequently,  the  interdisciplinary 
team  (IDT)  met  and  identified  the  eight 
salvage  units  which  had  high  priority 
for  treatment.  The  following  five  issues 
were  identified; 

1.  Dead  and  dying  trees  would  lose 
their  merchantability  within  another 
year. 

2.  Dwarf  mistletoe-infected  overstory 
stands  in  several  proposed  salvage  units 
would  infect  a  currently  manageable 
understory  stand. 

3.  Trees  dying  from  western  spruce 
budworm  activity  and  laminated  root 
rot  infection  are  increasing  the  fuel 
loading,  and  hence,  the  fire  hazard  on 
several  sites. 

4.  Prompt  salvage  of  timber  in  the 
Douglas-fir  root  rot  pockets  would  begin 
the  regeneration  of  wildlife  cover.  So 
much  of  the  timber  has  already  died  in 
the  diseased  area  that  it  has  little  or  no 
cover  value  for  deer  or  other  wildlife 

5.  Livestock  utiUzation  is  declining 
because  cattle  are  not  adequately  able  to 
utilize  forage  in  areas  with  dead  and 
down  timber. 

The  Nicholson  Salvage  One  Sale  will 
produce  about  891,000  board  feet  of 
dead  or  dying  timber  fi'om  three  units 
totaling  124  acres,  and  requires  no  road 
construction.  The  Nicholson  Salv£tge 
Two  Sale  will  produce  about  713,000 
board  feet  of  dead  or  dying  timber  from 
five  units  totaling  154  acres,  and 
requires  about  0.5  miles  of  road 
construction.  Harvest  of  imits  in  both 
sales  will  facilitate  quicker  movement  of 
the  area  toward  the  desired  fiiture 
condition. 

These  salvage  timber  sales  fit  within 
category  4  of  section  31.2  of  Forest 
Service  Handbook  1909.15.  Therefore, 
these  actitHis  may  be  categorically 
excluded  from  documentation  in  an 
environmental  impact  statement  or  an 
environmental  assessment. 


The  Nicholson  Salvage  One  and 
Nicholson  Salvage  Two  Timber  Sales 
are  designed  to  accomplish  the 
objectives  as  quickly  as  passible  and 
minimize  the  amount  of  salvage  volume 
lost.  To  expedite  these  salvage  sales  and 
the  accompan3dng  work,  these  salvage 
sales  are  exempt  from  appeal  (36 
part  217).  Under  this  Regulation,  the 
following  is  exempt  from  appeal; 

Decisions  related  to  rehabilitation  of 
National  Forest  System  lands  and  recovery  of 
forest  resources  resulting  from  natural 
disasters  or  other  natural  phenomena,  such 
as  wildfires  *  *  *  when  the  Regional 
Forester  *  *  *  determines  and  gives  notice 
in  the  Federal  Roister  that  good  cause  exists 
to  exempt  such  decisions  from  review  under 
this  part. 

After  publication  of  these  notices  in 
the  Federal  Register,  these  Decision 
Memos  for  the  Nicholson  Salvage  One 
and  Nicholson  Salvage  Two  Timber 
Sales  may  be  signed  by  the  Tonadiet 
District  Ranger.  Therefore,  this  project 
will  not  be  subject  to  review  under  36 
CFRpart  217. 

Dated;  January  5, 1993. 

Richard  A.  Ferraro, 

Deputy  Regional  Forester. 

[FR  Doc.  93-846  Filed  1-13-93;  8;45  ami 
BILUNG  CODE  3410-11-M 


Exemption  of  Boulder  Satvage  Units  7 
and  9  From  Appeal,  Willamette 
National  Forest,  OR 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  to  exempt  decisions  from 
administrative  appeal. 

SUMMARY:  This  is  a  notification  that  the 
decision  to  implement  Boulder  Salvage 
Units  7  and  9  in  the  area  of  Boulder 
Creek  on  the  Willamette  National  Forest 
is  exempted  from  appieal.  This  is  in 
conformance  with  provisions  of  36  CFR 
Part  217(a)(ll)  as  published  in  the 
Federal  Register  on  Janu£ury  23, 1989 
(54  FR  3342). 

EFFECTIVE  DATE:  January  14, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Darrel  L.  Kenops,  Forest  Supervisor, 
Willamette  National  Fcaest,  P.O.  Box 
10607,  Eugene,  Oregon  97440,  Phone 
(503)  456-6517. 

SUPPLEMENTARY  INFORMATION:  In  1990  an 
intense,  localized,  windstorm  caused 
extensive  blow  down  in  the  Boulder 
Creek  area.  This  blown-down  material 
was  included  in  the  Boulderdash 
Timber  Sale  analysis  which  abo 
included  ^een  (five),  standard  voliune. 
The  green  non-thinning  portion  of 
Boulderdash  analysis  area  is  in 
Northern  spotted  owl  habitat  and 
therefore  imder  injunction.  A  decbion 


was  made  to  prooeed  with  a  Dedsicm 
Notioe  on  the  non-spottod  owl  habitat 
portion  of  the  Boulasrdash  Umber  Sale 
so  it  could  be  offered  for  sab 
immediately.  The  Decision  Notice  will 
contain  two  separate  sales:  (1)  Estep 
Thin,  which  is  the  commercial  thinning 
portion  and  (2)  Boulder  Sdvage,  whidi 
is  die  salvage  portion  (Units  7  and  6). 
Boulder  Salvage  also  coHtaiRS  one 
oveistory  removal  unit  (Unit  4). 
Exemption  from  appeal  of  Boulder 
Salvage  Units  7  and  9  is  needed  to 
facilitate  the  rapid  removal  of  die 
material  to  reduce  commercial  loss  of 
the  wood  producb;  reduce  the  potential 
for  catastrophic  loss  from  wildfire;  and 
to  help  reduce  the  spread  of  insect 
infostatimi  and  disease. 

The  interdisciplinary  Team  (IDT) 
began  the  analysis  of  the  impacts  of  this 
project  during  a  meeting  held  December 
5. 1990.  After  the  completion  of  the 
scoping  process,  which  included 
mailing  of  the  public  and  ccmtacb  with 
individuab.  State,  and  other  Federal 
Agencies  foiu  significant  issues  were 
identified: 

(1)  Habitat  diversity; 

(2)  Big  came  habitiU  quality; 

(3)  Timber  supply  and  yield;  and 

(4)  Hydrologic  recovery. 

The  n3T  developed  four  alternatives 
which  were  considered  in  detail, 
including  the  No- Action  Alternative. 

Hie  effects  of  these  ahematives  are 
disclosed  in  an  environmental 
assessment,  which  was  prepared  for  the 
original  proposal.  The  Boulder  Salvage 
Units  7  and  9  portion  of  the  analysis 
(Alternative  C)  includes  19  acres  of 
salvage  producing  420,000  board  feet  of 
timber.  Approximately  .3  mile  of  new 
road  will  be  constructed  and  .8  mile  of 
exbting  road  will  be  closed  following 
harvest  activities.  No  Padfic  yew  exists 
in  the  harvest  units.  Only  Unit  9  will 
retire  replanting. 

The  Boulder  Smvage  Units  7  and  9 
portion  of  ahemative  C  b  designed  to 
accomplish  the  objectives  as  quickly  as 
possible,  to  minimize  the  loss  of  wood 
V6iiue,  and  enhance  resource  protection. 
To  expedite  this  salvage  sale  and 
accompanying  work,  salvage  s^e  is 
exempted  from  appeal  (36  CFR  part 
217).  Under  this  Regulation,  the 
following  is  exempt  from  sj^eal: 

Decision  related  to  the  rehabilitation  of 
National  Forest  System  lands  and  recovery  of 
forest  resources  resulting  from  natural 
disasters  or  other  natural  phenomena,  such 
as  wildfires  *  *  *  when  dw  Regional 
Forester  *  *  *  determines  and  gives  notice 
in  the  Federal  Register  that  good  cause  exbts 
to  exempt  such  decisions  from  review  under 
this  part. 

After  publication  of  thb  notice  in  the 
Federal  Register  this  Decbion  Notice 
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for  the  Boulder  Salvage  Units  7  and  9 
may  be  signed  by  the  forest  Supervisor. 
Therefore,  this  project  will  not  be 
subject  to  review  under  36  CFk  part  217 

Dated:  January  5, 1993. 

Richard  A.  Ferraro, 

Acting  Regional  Forester. 

(FR  Doc.  93-843  Filed  1-13-93;  8:45  am] 
BIUJNG  CODE  3410-11-M 


Oregon  Dunes  National  Recreation 
Area  Management  Plan,  Siusiaw 
National  Forest,  Coos,  Douglas,  and 
Lane  Counties,  OR 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Revision  of  a  notice  of  intent  to 
prepare  environmental  impact 
statement. 


SUMMARY:  The  Forest  Service  published 
on  June  17, 1991  a  Notice  of  Intent  {56 
FR  27728)  to  prepare  a  Supplement  to 
the  1990  Final  Environmental  Impact 
Statement  (EIS)  for  the  Siusiaw  National 
Forest  Land  and  Resource  Management 
Plan,  Oregon,  which  would  consider  a 
range  of  alternatives  for  managing  the 
Oregon  Dunes  National  Recreation  Area 
(NRA).  Any  change  in  management 
direction  for  the  Oregon  Dimes  NRA 
will  result  in  amending  the  Forest  Plan. 
A  draft  EIS  was  to  have  been  available 
in  July  1992,  and  the  Responsible 
Official  was  to  have  been  the  Regional 
Forester,  Pacific  Northwest  Region. 

Following  preliminary  scoping  and 
environmental  analysis,  it  was 
determined  that  the  draft  proposed 
action  is  not  expected  to  significantly 
alter  the  goals  and  objectives  for  long¬ 
term  land  and  resource  management  of 
the  Siusiaw  National  Forest.  The 
proposed  action  is  also  not  expected  to 
have  an  important  effect  on  the  land  and 
resources  throughout  a  large  portion  of 
the  Forest  planning  area  or  significantly 
alter  the  long-term  relationship  between 
levels  of  go(^  and  services  originally 
projected.  Therefore,  the  amendment  to 
the  Forest  Plan  will  be  non-significant 
and. the  Responsible  Official  will  be  the 
Forest  Supervisor  of  the  Siusiaw 
National  Forest. 

At  this  time  the  draft  EIS  is  scheduled 
to  be  available  for  public  review  in 
March  1993.  The  ^al  EIS  is  expected 
to  be  published  in  September  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  and  comments  about  this 
draft  EIS  should  be  directed  to  Edwin 
Becker,  Area  Ranger,  Oregon  Dunes 
National  Recreation  Area,  855  Highway 
Avenue,  Reedsport,  OR  97467,  phone 
(503)  271-3611. 


Dated:  January  6, 1993. 

Tony  Vender  Heide,  , 

Strategic  Planning  &  Analysis  Staff  Officer. 
(FR  Doc.  93-842  Filed  1-13-93;  8:45  am) 
BIUINO  CODE  3410-11-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Minnesota  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  planning  meeting  of 
the  Minnesota  Advisory  Committee  to 
the  Commission  will  be  held  from  9 
a.m.  until  5  p.m.  on  Monday,  February 
8, 1993  at  the  Crown  Sterling  Suites, 

425  S.  7th  Street,  Minneapolis, 
Minnesota.  The  purpose  of  this  meeting 
is  to  review  the  ^aft  report, 
"Stereotyping  of  Minorities  by  the 
Media”,  and  to  discuss  other  dvil  rights 
issues  of  interest  to  the  Advisory 
Committee. 

Persons  desiring  additional 
information  should  contact  Mary  E. 
Ryland,  Committee  Chairperson  at  (218) 
727-3673  or  Constance  M.  Davis, 
Regional  Director  of  the  Midwestern 
Regional  Office,  U.S.  Commission  on 
Civil  Rights,  at  (312)  353-8311.  Hearing- 
impaired  persons  whp  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  January  8, 1993. 
Carol  Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
(FR  Doc.  93-905  Filed  1-13-93;  8:45  am] 
BHXINQ  CODE  tSSS-OI-M 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  0MB  for 
clearance  the  following  proposal  for 
collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Export 
Administration. 

Title:  Project  License  Procedure. 

Agency  Form  Number:  None  but 
requirements  are  foimd  at  Section 
773.2(c)  of  the  Export  Administration 
Regulations. 

OMB  Approval  Number:  0694-0006. 


Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  323  reporting/recordkeeping 
hours. 

Number  of  Respondents:  107. 

Avg  Hours  Per  Response:  3  hours. 

Needs  and  Uses:  Tne  Project  License 
Procedure  was  developed  to  provide  a 
single  license  for  the  export  of 
commodities  and/or  technical  data 
needed  for  large-scale  overseas 
operations.  It  eliminates  the  necessity 
for  the  filing  and  processing  of 
numerous  individual  export  license 
applications. 

Affected  Public:  Businesses  or  other 
for-profit  institutions,  small  businesses 
or  organizations. 

Frequency:  On  occasion. 

Respondent's  Ob//gation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Gary  Waxman, 
(202) 395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  Room 
5327, 14ffi  and  Constitution  Avenue, 
N.W.,  Washington,  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Gary  Waxman,  OMB  Desk  Officer,  Room 
3208,  New  Executive  Office  Building, 
Washington,  D.C.  20503. 

Dated:  January  8, 1993 
Edward  Michals, 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Organization. 

[FR  Doc.  93-956  Filed  1-13-93;  8:45  ami 
BtLUNO  CODE  X10-CW-F 


International  Trade  Adminlatratlon 

Export  Trade  Certificate  of  Review 

AGENCY:  International  Trade 
Administration,  Commerce. 

ACTION:  Notice  of  Initiation  of  Process  of 
Revoke  Export  Trade  Certificate  of 
Review  No.  85-00005. 

SUMMARY:  The  Secretary  of  Commerce 
issued  an  export  trade  certificate  of 
review  to  Comet  Rice,  Inc.  Because  this 
certificate  holder  has  failed  to  file  an 
annual  report  as  required  by  law,  the 
Department  is  initiating  proceedings  to 
revoke  the  certificate.  Tlds  notice 
summarizes  the  notification  letter  sent 
to  Comet  Rice,  Inc. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Muller,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  202/482-5131. 
This  is  not  a  toll-firee  number. 
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SUPPLEMENTARY  INFORMATION:  Title  m  of 
the  Export  Tradirig  Company  Act  of 
1982  (“the  Act”)  (15  U.S.C.  4011-21) 
authorized  the  Secretary  of  Commerce 
to  issue  export  trade  certificates  of 
review.  The  regulations  implementing 
title  in  (“the  Regulations”)  are  found  at 
15  CFR  part  325.  Pursuant  to  this 
authority,  a  certificate  of  review  was 
issued  on  May  24, 1965  to  Comet  Rice. 
Inc. 

A  certificate  holder  is  required  by  law 
(Section  308  of  the  Act,  15  U.S.C.  4018) 
to  submit  to  the  Department  of 
Commerce  annual  reports  that  update 
financial  and  other  information  relating 
to  business  activities  covered  by  its 
certificate.  The  annual  report  is  due 
within  45  days  after  the  anniversary 
date  of  the  issuance  of  the  certificate  of 
review  (§§  325.14(a)  and  (b)  of  the 
Regulations).  Failure  to  submit  a 
complete  annual  report  may  be  the  basis 
for  revocation.  (§§  325.10(a)  and 
325.14(c)  of  the  Regulations). 

The  Department  of  Commerce  sent  to 
Comet  Rice,  Inc.  on  May  14, 1992,  a 
letter  containing  annual  report 
questions  with  a  reminder  that  its 
annual  report  was  due  on  July  8, 1992. 
Additional  reminders  were  sent  on 
August  11, 1992,  and  on  September  23, 
1992.  The  Department  has  received  no 
written  response  to  any  of  these  letters. 

On  January  11. 1993,  and  in 
accordance  with  §  325.10(c)(2)  of  the 
Regulations,  a  letter  was  sent  by 
certified  mail  to  notify  Comet  ^ce,  Inc. 
that  the  Department  was  formally 
initiating  the  process  to  revoke  its 
certificate.  The  letter  stated  that  this 
action  is  being  taken  for  the  certificate 
holder’s  failure  to  file  an  annual  report. 

In  accordance  with  §  325.10(c)(2)  of 
the  Regulations,  each  certificate  holder 
has  thirty  days  fit>m  the  day  after  its 
receipt  of  the  notification  letter  in 
which  to  respond.  The  certificate  holder 
is  deemed  to  have  received  this  letter  as 
of  the  date  on  which  this  notice  is 
published  in  the  Federal  Register.  For 
good  cause  shown,  the  Department  of 
Commerce  can.  at  its  discretion,  grant  a 
thirty-day  extension  for  a  response. 

If  the  certificate  holder  decides  to 
respond,  it  must  specifically  address  the 
Department’s  statement  in  ^e 
notification  letter  that  it  has  failed  to  file 
an  annual  report.  It  should  state  in 
detail  why  the  facts,  conduct,  or 
circumstances  described  in  the 
notification  letter  are  not  true,  or  if  they 
are,  why  they  do  not  warrant  revoking 
the  certificate.  If  the  certificate  holder 
does  not  respond  within  the  specified 
period,  it  will  be  considered  an 
admission  of  the  statements  contained 
in  the  notification  letter  (§  325.10(c)(2) 
of  the  Regulations). 


If  the  answer  demonstrates  that  the 
material  facts  are  in  dispute,  the 
Department  of  Commerce  and  the 
Department  of  Justice  shall,  upon 
request,  meet  informally  with  the 
certificate  holder.  Either  Department 
may  require  the  certificate  holder  to 
provide  the  documents  or  information 
that  are  necessary  to  support  its 
contentions  (Sec.  325.10(c)(3)  of  the 
Regulations). 

The  Department  shall  publish  a  notice 
in  the  Federal  Register  of  the  revocation 
or  modification  or  a  decision  not  to 
revoke  or  modify  (§  325.10(c)(4)  of  the 
Regulations).  If  there  is  a  determination 
to  revoke  a  certificate,  any  person 
aggrieved  by  such  final  decision  may 
appeal  to  an  appropriate  U.S.  district 
court  within  30  days  from  the  date  on 
which  the  Department’s  final 
determination  is  published  in  the 
Federal  Register  (§§  325.10(c)(4)  and 
325.11  of  the  Regulations). 

Dated;  January  11, 1993. 

George  Muller, 

Director,  Office  of  Export  Trading  Company 
Affairs. 

(PR  Doc.  93-958  Filed  1-13-93;  6:45  am] 
BILUNO  CODE  3610-OR-M 


Minority  Business  Dsveiopment 
Agency 

Business  Deveiopment  Center 
Applications:  (Service  Area)  U.S.  Virgin 
islands 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 

ACTION:  Notice. 


SUMMARY:  The  Minority  Business 
Development  Agency  (MBDA)  is 
revising  the  closing  date  cited  in  the 
Announcement  to  solicit  Competitive 
Applications  under  its  Minority 
Business  Development  Center  Program 
to  operate  a  U.S.  Virgin  Islands  MBDC 
for  a  three  (3)  year  period,  starting  May 
1, 1993  to  April  30, 1994  in  the  U.S. 
Virgin  Island  SMSA.  The  revised  new 
closing  date  is  January  22, 1993.  Refer 
to  the  Federal  Register  dated  December 
18. 1992,  57  FR  60172. 

Dated:  January  6, 1993. 

John  F.  Iglehart, 

Regional  Director,  New  \  orx  Regional  Office. 
[FR  Doc.  93-911  Piled  1-13-93;  8:45  am] 
aaimo  code  3sio-21-m 


National  Oceanic  and  Atmospheric 
Administration 

Pacific  Hshery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Pacific  Fishery  Management 
Council’s  Coastal  Pelagic  Species  Plan 
Development  Team  will  hold  a  public 
meeting  on  January  27, 1993,  banning 
at  10  a.m.  llie  meeting  will  be  held  in 
the  small  conference  room  at  the 
National  Marine  Fisheries  Service, 
Southwest  Fisheries  Science  Center, 
8604  La  jolla  Shores  Drive,  La  Jolla, 
California. 

The  purpose  of  this  meeting  is  to 
discuss  the  status  of  the  coastd  pelagic 
species  fishery  management  plan. 

For  more  information  contact  Patricia 
Wolf  from  the  California  Department  ot 
Fish  and  Game  at  (213)  590-5117  or 
Larry  Jacobson  firom  the  National 
Marine  Fisheries  Service  at  (619)  546- 
7117. 

Dated:  January  8, 1993. 

David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

[FR  Doc.  93-832  Filed  1-13-93;  8:45  am] 
BILUNO  CODE  361B-22-M 


Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Pacific  Fishery  Management 
Council’s  Comprehensive  Data 
Gathering  Committee  (Committee)  will 
hold  a  public  meeting  on  January  25, 
1993,  ^m  10  a.m.  to  5  p.m.,  in  the 
conference  room  of  the  Pacific  States 
Marine  Fisheries  Commission,  2501 
SW.,  First  Avenue,  suite  200,  Portland, 
Oregon. 

The  Committee  will  review  a  draft 
report  on  the  need  for  a  program  to 
gather  fishery  data  from  vessels  at  sea, 
as  well  as  data  that  can  be  obtained 
when  vessels  return  to  port.  The 
Committee  will  also  discuss  alternative 
approaches  to  potential  funding  sources 
and  cost  effectiveness  of  the  approaches. 

For  more  information  contact 
Lawrence  D.  Six,  Executive  Director, 
Pacific  Fishery  Management  Council, 
Metro  Center,  suite  420,  2000  SW.,  First 
Avenue,  Portland,  Oregon  97201; 
telephone;  (503)  326-6352. 
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Datod:  |anuaiy  8. 1993. 

David  S.  CrMtiii, 

Acting  Director,  Office  of  Fisheries 
Conserration  and  IdoM^geaient,  National 
Marine  Fisheries  Service. 

(FR  Doc.  93-833  Filed  1-13-93;  8:45  am) 
MXINQ  COOC  XHKB-M 

South  Atlantic  Rehery  Management 
Council;  Public  Meetinga/Public 
Hearinge 

AGENCY:  Naticmal  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  South  Atlantic  Fishery 
Management  Council  (Council)  and  its 
Committees  will  hold  public  meetings 
on  January  25-29, 1993,  at  the  Holiday 
Inn-Melboume  Oceanfront,  Indialantic, 
FL;  teleph<Mie:  (407)  777-4100. 

Council 

The  Council  session  will  begin  on 
January  28  at  1:30  p.m.,  and  on  January 
29  at  8:30  a.m.  The  Council  will  discuss 
reports  and  recommendations  horn  the 
Committees.  On  January  28  at  1:45  p.m. 
the  Council  will  hold  a  public  hearing 
to  solicit  comments  on  Florida’s  request 
to  change  the  Federal  Special  Non-’Trap 
Recreational  Spiny  Lobster  season  to:  (1) 
Coincide  with  the  State  season  that  falls 
on  the  last  consecutive  Wednesday  and 
Thursday  in  July  of  each  year;  (2)  limit 
harvest  methods  to  diving  and  the  use 
of  bully  nets;  and  (3)  relax  rules  outside 
of  Monroe  County  during  the  two-day 
period  to  divert  fishing  efiort  away  from 
the  Florida  Keys  area.  A  public  hearing 
will  be  held  at  2:30  p.m.  to  solicit 
comments  on  the  1993-94  Wreckfish 
total  allowable  catch  (TAC).  After 
reviewing  reports  and  recommendations 
and  public  hearing  comments,  the 
Council  is  scheduled  to  approve  the 
1993-94  wreckfish  TAC 

Committees 

The  Council's  Scientific  and 
Statistical  Committee  will  meet  on 
January  25  at  8:30  a.m.  to  review: 

(1)  Biological  benefits  of  a  possible 
closed  season  for  rock  shrimp; 

(2)  A  stock  assessment  of  tne  closed 
red  drum  fishery; 

(3)  A  request  horn  Florida  to  change 
the  Federal  two-day  spiny  lobster 
recreational  season; 

(4)  A  report  for  the  1993-94  wreckfish 
TAC  and 

(5)  An  assessment  report  for  the 
snapper-j^uper  fishery. 

A  public  scoping  meeting  will  be  held 
on  January  25  at  6  p.m.  to  solicit  input 
on  spearfishing  and  the  use  of 
poweiheads,  mechanically-propelled 
sleds  and  rebreathers  to  harvest  species 
in  the  snapper-grouper  management 
plan  (including  amterjacks). 
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The  Snap|>«r-Grouper  Committee  will 
meet  jointly  with  its  Advisory  Panel 
(AP)  on  January  26  at  8:30  ajn.  to 
discuss  draft  Amendment  #6  to  the 
Snapper-Grouper  Fishery  Management 
Plan  (FMP).  The  Amendment  could 
include  possible  quotas  for  amberjack, 
golden  tilefish,  blueline  (grapy)  tilefish, 
and  snowy  and  yellowedge  grouper,  a 
definition  of  allowable  gear,  a 
requirement  for  Federal  dealer  permits, 
and  a  moratorium  on  commercial 
permits.  The  Committee  and  AP  also 
will  discuss  marine  fishery  reserves  as 
a  management  option  for  snapper  and 
grouper. 

The  Committee  will  also  meet  with 
the  Wreckfish  AP  at  1:30  p.m.  to  discuss 
setting  the  1993-94  wreckfish  TAC  and 
the  status  of  the  fishery.  At  3:30  p.m. 
and  continuing  at  8:30  a.m.  on  January 
27.  the  Snapper-Grouper  Committee 
will  review  reports  and 
recommendations  from  the  Snapper- 
Grouper  Assessment  Group,  Advisory 
Panel  and  Scientific  and  Statistical 
Committee  to  develop  a 
recommendation  for  the  1993-94 
wreckfish  TAC.  The  Committee  also 
will  further  discuss  Amendment  #6  to 
the  Snapper-Grouper  FMP  and  will 
determine  the  next  step  in  addressing 
marine  fishery  reserves. 

The  Controlled  Access  Committee 
will  meet  at  1:30  p.m.  on  January  27  to 
further  review  options  for  controlled 
access  systems  and  efiort  controls  for 
the  deep-water  snapper-grouper 
complex. 

The  Shrimp  Committee  is  scheduled 
to  meet  at  8:30  a.m.  on  January  28  to 
make  a  decision  on  approval  and 
submission  of  the  Shrimp  FMP  to  the 
Secretary  of  Commerce.  The  FMP  would 
allow  all  individual  states  to  request 
concurrent  shrimping  closures  in 
adjacent  Federal  waters  following  severe 
winter  mortality  of  white  shrimp.  The 
Committee  also  will  discuss  whether  to 
proceed  with  an  amendment  to  the  FMP 
to  address  problems  in  the  rock  shrimp 
fishery.  It  will  review  an  analysis  of 
possible  revenue  increases  associated 
with  a  closed  season  to  allow  small  rock 
shrimp  to  reach  a  larger,  more  valuable 
size.  Based  on  the  outcome  of  this 
analysis,  the  Committee  will 
recommend  to  the  Council  whether  or 
not  to  proceed  with  an  amendment. 

A  detailed  agenda  with  specific 
meeting  times  is  available  to  the  public. 
For  more  information  contact  Carrie 
Knight,  Public  Information  Officer, 
South  Atlantic  Fishery  Management 
Council,  One  Southpark  Circle,  suite 
306;  Charleston,  SC  29407-4699, 
telephone:  (803)  571-4366. 
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Dated:  January  7, 1993. 

David  S.  Cnatiii, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Manajgement,  National 
Marine  Fisheries  Service. 

|FR  Ooc  93-834  Filed  1-13-93;  8:45  am) 
BtUJNO  CODE  3S10-2a-M 


COMMODITY  RJTURES  TRADING 
COMMISSION 

Chicago  Mercantile  Exchange  and 
Intermarket  Clearing  Corp.;  Proposals 
Implementing  Additional  Cross- 
Margining  Programs 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  proposed^contract 
market  and  clearing  organization  rule 
changes. 

SUMMARY:  The  Chicago  Mercantile 
Exchange  (“CME”)  and  The  Intermarket 
Clearing  Corporation  ("ICC”)  have 
submitted  proposals  which  would  allow 
the  CME  and  ICC  to  expand  their  cross- 
margining  systems.  Under  these 
proposals,  the  ICC  and  CME  plan  on 
entering  into  an  agreement  with  The 
Options  Clearing  Corporation  ("OCC”) 
to  accommodate  both  “bilateral”  cross- 
margining  betw'een  CME  and  ICC  and 
“trilateral”  cross-margining  among 
CME,  ICC  and  OCC,  "fte  proposed  cross- 
margining  programs  would  operate  in 
the  same  basic  way  as  the  existing 
CME-OCC  program. 

Acting  pursuant  to  the  authority 
delegate  by  Commission  Regulation 
140.96,  the  Director  of  the  Division  of 
Trading  and  Markets,  with  the 
concurrence  of  the  General  Counsel,  has 
determined,  on  behalf  of  the 
Commission,  that  publication  of  these 
proposals  is  in  the  public  interest  and 
will  assist  the  Commission  in 
considering  the  views  of  interested 
persons.  Accordingly,  the  Division,  on 
behalf  of  the  Commission,  is  publishing 
the  proposals  for  public  comment. 
DATES:  Comments  must  be  received  on 
or  before  February  16, 1993. 

FOR  FURTHER  ^FORMATION  CONTACT: 
Elizabeth  Patterson,  Special  Counsel,  or 
Christopher  Bowen,  Attorney-Advisor, 
Division  of  Trading  and  Markets, 
Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington,  DC  20581.  Telephone: 
(202) 254-8955. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

By  a  letter  dated  September  21, 1992, 
ICC  submitted,  pursuant  to  section 
5a(12)  of  the  Act  and  Commission 


Federal  Register  /  Vol.  58.  No.  9  /  Thursday.  January  14.  1993  /  Notices 


4413 


Regulation  1.41(b).  a  proposal  to  enter 
into  a  cross-margining  agreement  with 
the  CX]C  and  CK&  to  accommodate  the 
same  bilateral  and  trilateral  cross- 
margining.  Similarly,  by  letter  dated 
December  3. 1992.  the  CME.  pursuant  to 
section  5a(12)  of  the  Commodity 
Exchange  Act  (“Act”)  and  Commission 
Regulation  1.41(b).  submitted  to  the 
Commission  a  proposal  to  establish  a 
bilateral  cross-margining  agreement 
with  ICC  and  a  trilateral  cross-margining 
agreement  with  ICC  and  CXX. 

In  sum.  the  bilateral  program  between 
CME  and  ICC  would  involve  the 
margining  of  ICC-cleared  stock  index 
futures  and  commodity  options  on 
stock-index  futures  and  C^4E-cleared 
stock-index  futures  and  commodity 
options  on  stock-index  futures  carried 
in  proprietary  and  non-proprietary 
cross-margining  accounts.  The  trilateral 
program  would  involve  the  margining  of 
such  ICC-cleared  and  CME-cleared 
contracts  along  with  OCC-cleared  stock- 
index  options  carried  in  proprietary  and 
non-proprietary  cross-margining 
accounts. 

According  to  CME  and  ICC,  the 
purpose  of  &e  proposal  is  to  expand  the 
universe  of  available  hedge  positions 
and  thereby  to  encourage  wider 
participation  in  cross-margining. 

II.  Request  for  Comments 

Acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96,  the  Director  of  the  Division  of 
Trading  and  Markets,  with  the 
concurrence  of  the  General  Counsel,  has 
determined,  on  behalf  of  the 
Commission,  that  publication  of  the 
proposals  is  in  the  public  interest  and 
will  assist  the  Commission  in 
considering  the  views  of  interested 
persons.  Accordingly,  the  Division,  on 
behalf  of  the  Commission,  is  publishing 
the  proposals  for  public  comment.  The 
Commission  requests  comments  on  any 
aspects  of  the  proposals  that  members  of 
the  public  believe  may  raise  issues 
under  the  Act  or  Commission 
regulations. 

Copies  of  the  CME  and  ICC 
submissions  are  available  for  inspection 
at  the  Office  of  the  Secretariat, 
Commodity  Futures  Trading 
Commission.  2033  K  Street,  NW., 
Washington,  DC  20581.  Copies  may  also 
be  obtained  through  the  Office  of  the 
Secretariat  at  the  above  address  or  by 
telephoning  (202)  254-6314. 

Any  person  interested  in  submitting 
written  data,  views  or  comments  on  the 
proposals  should  send  such  comments 
to  Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street,  NW.,  Washington,  DC  20581  by 
the  specified  date. 


Issued  in  Washington,  DC  on  January  11, 
1993. 

Alan  Seifert, 

Deputy  Director,  Division  ofTradingand 
Markets. 

(FR  Doc.  93-883  Filed  1-13-93;  8:45  am] 
MLUNQ  CODE  63S1-01-M 


DEFENSE  NUCLEAR  FACiUTIES 
SAFETY  BOARD 

Resolution  of  Potential  Conflict  of 
Interest 

The  Defense  Nuclear  Facilities  Safety 
Board  (Board)  has  identified  and 
resolved  a  potential  conflict  of  interest 
situation  in  connection  with  the 
employment  of  Dr.  Sol  Pearlstein  (Dr. 
Pearlstein)  as  Physicist  in  a  full-time, 
two-year  appointment.  During  his 
employment  by  the  Board,  Dr.  Pearlstein 
will  remain  on  a  unpaid  leave  of 
absence  from  Brookhaven  National 
Laboratories  (BNL),  where  he  is 
employed  in  a  permanent  position  by 
Associated  Universities,  Inc.  (AUI),  the 
operator  of  BNL.  Because  BNL  is  owned 
by  the  Department  of  Energy  (DOE),  Dr. 
Pearlstein 's  continued  association  with 
BNL  while  he  is  employed  by  the  Board 
might  create  an  appearance  of  a  conflict 
of  interest  or  potential  conflict  of 
interest  with  respect  to  his  indirect 
association  with  DOE.  (Dr.  Pearlstein 
has  recused  himself  from  particular 
matters  before  the  Board  involving  AUI 
or  BNL.) 

Under  the  Board’s  Organizational  and 
Consultant  Conflict  of  Interest 
Regulations,  10  CFR  part  1706  (OCI 
Regulations),  the  Board  may  engage 
National  Laboratories  personnel  who 
have  the  expertise  needed  by  the  Board 
in  the  performance  of  its  oversight 
responsibilities,  where  there  is  no 
conflict  of  interest  or  where  the  Board 
determines  tliat  such  engagement  is  in 
the  best  interest  of  the  Government  and 
waives  the  conflict.  The  OCI 
Regulations  require  that  in  all  cases 
involving  National  Laboratory 
personnel,  notice  of  the  circumstances 
of  the  contract,  stating  the  rationale  for 
use  of  the  personnel,  must  be  published 
in  the  Federal  Register.  Under  the  (XH 
Regulations,  an  organizational  or 
consultant  conflict  of  interest  means,  in 
relevant  part,  that  because  of  other  past, 
present  or  future  planned  activities  or 
relationships,  a  contractor  or  consultant 
is  unable,  or  potentially  unable,  to 
render  impartial  assistance  or  advice  to 
the  Board,  or  the  objectivity  of  such 
contractor  or  consultant  in  performing 
contract  work  for  the  Board  is  or  might 
be  otherwise  impaired.  Because  Dr. 
Pearlstein  will  remain  an  employee  of 


BNL  while  employed  by  the  Board,  the 
Board  has  determined  to  comply  with 
the  (Xn  Regulations,  even  through  Dr. 
Pearlstein  is  a  Board  employee  and  not 
a  Board  contractor  or  consultant. 

Based  on  a  comprehensive  review  of 
Dr.  Pearlstein’s  situation,  including  the 
terms  of  his  leave  of  absence  frnm  AUI/ 
BNL.  the  work  he  performed  at  BNL, 
and  the  type  of  work  he  is  likely  to 
perform  for  the  Board,  the  Board  has 
determined  that  a  conflict  of  interest 
between  Dr.  Pearlstein’s  employment  at 
a  DOE-owned  national  laboratory  and 
his  work  for  the  Board  is  not  likely  to 
arise  for  the  following  reasons. 

First,  the  work  that  Dr.  Pearlstein  was 
performing  at  BNL  or  is  likely  to  do  after 
his  work  for  the  Board  is  not  directly 
related  to  the  Board’s  work  on  defense 
nuclear  facilities  imder  the  Board’s 
jurisdiction,  with  one  exception 
described  below.  The  Board 
imderstands  that  most  of  the  funding  at 
BNL  is  provided  by  non-defense 
sources,  including  the  Nuclear 
Regulatory  Commission  and  non¬ 
defense  programs  in  DOE,  and  that  the 
DOE  Office  of  Energy  Research,  which 
is  not  engaged  in  defense-related  work, 
is  primarily  responsible  for  oversight  at 
BI^.  Because  BNL  does  little  or  no 
work  for  the  defense  nuclear  facilities, 
it  is  unlikely  that  the  Board  Mali  be 
examining  any  of  the  programs  at  BNL. 
Dr.  Pearlstein  himself  has  not  worked 
on  projects  administered  by  DOE- 
Defense  Programs,  nor  has  he  worked  on 
matters  involving  the  defense  nuclear 
facilities.  In  general,  the  kind  of  work 
that  Dr.  Pearlstein  conducted  at  BNL 
consisted  of  preparing  reference  data  to 
be  used  throughout  the  nuclear 
commvmity,  rather  than  work 
specifically  oriented  to  benefit  DOE 
only.  Dr.  Pearlstein’s  position  at  BNL 
prior  to  joining  the  Board  was  as 
Director  of  the  National  Nuclear  Data 
Center,  where  he  was  responsible  for  the 
indexing,  compilation,  evaluation, 
distribution  and  international  exchange 
of  nuclear  data,  data  benchmark 
calculations,  management  of  the  main¬ 
frame  computer  systems,  and 
coordination  of  inter-laboratory  data 
evaluation  working  groups.  The  only 
program  Dr.  Pearlstein  was  involved  at 
BNL  that  might  have  fallen  under  the 
Board’s  juri^iction  was  the  Accelerator 
Production  of  Tritium  project,  funded 
by  the  Office  of  Alternative 
Technologies  in  the  DOE  Office  of  New 
Production  Reactors,  which  Dr. 
Pearlstein  worked  on  during  the  six 
months  prior  to  his  joining  the  Board’s 
technical  staff.  He  work  on  that  project 
involved  performing  comparisons 
between  theory  and  experiment  to 
validate  nuclear  data  and  developing 
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the  Annual  Operating  Plan.  To  date,  the 
Board  has  not  examined  DC^’s  new 
production  reactors  programs,  many  of 
which  have  been  terminated  as  a  result 
of  the  Secretary  of  Energy’s  decision  not 
to  proceed  with  a  new  production 
reactor.  If  the  Board  does  imdertake 
oversight  activities  with  respect  to  the 
Accelerator  Production  ofl^tium 
project  in  the  future,  the  Board  and  the 
Technical  Director  will  not  permit  Dr. 
Pearlstein  to  participate  in  mat  work  as 
a  Board  employee  and  will  screen  Dr. 
Pearlstein 's  work  feu  the  Board  to  ensure 
that  he  is  not  reviewing  his  own 
previous  worie  at  BNL  or  the  work  that 
BNL  is  doing  on  the  project.  In  short.  Dr. 
Pearlstein  will  not  be  called  upon  to 
review  his  own  previous  woik  while  he 
is  at  the  Board,  and  the  Board  does  not 
think  that  a  conflict  of  interest  with  Dr. 
Pearlstein ’s  work  for  the  Board  will 
otherwise  arise  out  of  the  type  of  work 
he  performed  at  BNL. 

The  Board  has  also  considered  the 
issue  of  whether  Dr.  Pearlstein’s  ability 
to  take  an  impartial,  objective  view  of 
the  activities  of  DOE  and  its  contractors 
at  the  defense  nuclear  facilities  under 
the  Board’s  jiirisdiction  would  be 
impaired  as  a  result  of  his  continuing 
association  with  AUI/BNL  and  thus 
indirectly  with  DOE.  In  evaluating  this 
issue,  the  Board  has  considered  the 
terms  of  Dr.  Pearlstein’s  leave  of 
absence,  as  well  as  the  role  DOE  plays 
in  funding  Dr.  Pearlstein’s  work  at  AUI/ 
BNL.  (The  following  evaluation  of  the 
potential  for  retaliatory  action  by  AUI/ 
BNL.  DOE  or  others  in  determining 
whether  Dr.  Pearlstein’s  ability  to  give 
impartial  advice  to  the  Board  might  be 
impaired  by  his  continmng  relationship 
with  AUI/BNL  is  part  of  the  Board’s 
effort  to  consider  all  possible  sources  of 
conflict  of  interest,  but  is  not  intended 
to  suggest  that  AUI/BNL,  DOE,  the 
Secretary  of  Energy  or  any  particular 
DOE  or  AUI/BNL  employee  would  in 
fact  act  inappropriately  with  respect  to 
any  Board  employee.)  According  to 
information  received  from  officials  at 
BNL,  Dr.  Pearbtein  is  effectively,  if  not 
formally,  guaranteed  a  job  at  BNL, 
though  not  necessarily  the  same 
position  he  held  previously,  on  return 
from  his  leave  of  absence,  unless  there 
is  such  a  serious  funding  problem  at 
BNL  that  there  is  no  appropriate 
position  for  him  in  any  area,  of  BNL. 
Even  if  funding  fcH'  the  programs  Dr. 
Pearlstein  had  worked  in  were  cut  or 
eliminated,  the  Board  has  been 
informed  by  BNL  personnel  that  BNL 
would  try  to  find  another  appropriate 
position  frv  Dr.  Pearlstein.  sudi  as  in 
the  area  that  does  work  for  the  Nuclear 
Regulatory  Commission.  *1110  Board  was 


further  informed  that  it  is  very  unusual 
for  BNL  to  terminate  an  employee  with 
a  continuing  appointment,  such  as  Dr. 
Pearlstein  hol^,  for  reasons  of  financial 
exigency.  'Thus,  in  the  Board’s  view.  Dr. 
Pearlstein  should  not  fear  that  his 
actions  as  a  Board  employee  with 
respect  to  defense  nuclear  facilities 
would  cause  BNL  to  refuse  to  allow  him 
to  return.  Moreover,  Dr.  Pearlstein 
apptuently  is  already  eli^ble  for 
retirement  from  BNL  and  is  fully  vested 
in  the  defined  contributiem  pension 
plan,  so  that  his  entitlement  to  those 
oenefits  would  not  be  jeopardized  even 
if  he  were  not  to  retiun  to  BNL. 

The  Board  also  thinks  it  very  unlikely 
that  DOE  might  try  to  retaliate  against 
Dr.  Pearlstein  for  any  criticism  of  DOE 
by  not  renewing  the  funding  for  the 
civilian  programs  at  BNL  that  Dr. 
Pearlstein  has  worked  on  or  is  likely  to 
woik  on,  or  by  refusing  to  approve  his 
salary  at  BNL  after  his  leave  of  absence 
at  the  level  existing  prior  to  his  Board 
service.  The  program  areas  of  DOE  that 
have  funded  most  of  Dr.  Pearlstein  work 
at  BNL  (other  than  the  Accelerator 
Production  of  Tritium  project,  which  he 
could  not  be  involved  in  at  the  Board) 
should  not  be  interested  in  positions  he 
takes  at  the  Board  with  respect  to 
defense  nuclear  facilities.  Mcnoover,  to 
retaliate  against  Dr.  Pearlstein  by 
reducing  funding  for  programs  he  might 
be  involved  in  after  returning  to  BNL, 
DOE  would  have  to  justify  cutting 
funding  for  information  collection 
programs  it  generated  and  has 
supported  for  years,  at  a  facility  it  owns. 
Lastly,  the  credibility  of  Dr.  Pearlstein’s 
work  at  the  National  Nuclear  Data 
Center  at  BNL,  where  he  directed  a 
group  of  scientists  in  evaluating  and 
validating  data  obtained  from  other 
laboratories  and  other  research  and 
maintaining  an  information  center  with 
valid  data,  depends  to  a  greet  extent  on 
his  reputation  for  having  both 
knowledge  of  science  and  professional 
integrity.  For  IX)E  to  take  actions  that 
might  impugn  Dr.  Pearlstein’s 
professional  integrity  would  undermine 
the  credibility  of  work  at  BNL  that  DOE 
itself  sponsors. 

At  the  Board,  Dr.  Pearlstein  will  also 
be  evaluating  scientific  data  contained 
in  complex  safety  evaluations  prepared 
by  DOE  and  its  contractors.  He  probably 
will  not  become  heavily  involved  in 
evaluating  and  critiquing  operations  at 
the  defense  nuclear  facilities,  because 
he  does  not  have  expertise  in  those 
areas.  His  interactions  with  DOE  will 
concern  scientific  and  mathematical 
matters.  Although  the  Board  expects  Dr. 
Pearlstein’s  work  to  be  useful  in 
advancing  the  Board’s  mission,  the 
Board  does  not  believe  that  it  is  the  type 


of  work  that  should  pit  Dr.  Pearlstein 
against  DOE  or  ca\i8e  personal  or 
institutional  animosiW. 

Consequently,  the  Board  does  not 
think  it  warranted  to  question  the  ability 
of  a  senior  scientist  of  Dr.  Pearlstein’s 
stature  and  expertise,  whose  ability  to 
return  to  BNL  is  assri^  in  all  but  the 
most  dire  financial  circumstances,  to 
give  objective  advice  to  the  Board  or  to 
keep  his  professional  judgment  from 
being  colored  by  fears  of  retaliation  that 
is  highly  imlikely.  Menreover,  Dr. 

Pearmein  will  be  working  directly  for  a  | 
Board  member  or  xmder  the  su{>ervision  i 
of  the  Technical  Director  and  will  not  be 
taking  any  final  actions  himself,  so  that  <1 
any  question  of  impartiality  arising  in 
Dr.  Pearlstein’s  case  would  be  mitigated.  [ 
It  is  ultimately  the  Board  members,  , 

rather  than  the  membras  of  the  Board’s  $ 
technical  staff,  who  make  significant  I 

decisions  and  take  Federal  action  on  I 

behalf  of  the  Board.  i 

Even  in  a  case  where  there  is  an  ; 

actual  or  potential  conflict  of  interest.  | 

under  the  Botud’s  OQ  Regulations,  the 
Chairman  has  the  authority  to  waive  j 

that  conflict.  The  Chairman  has 
determined  in  the  case  of  Dr.  Pearlstein 
that  even  if  a  conflict  of  interest  or 
question  of  lack  of  impartiality  could  be 
said  to  exist,  it  is  in  the  best  interests 
of  the  Government  to  waive  that  conflict 
and  permit  Dr.  Pearlstein’s  employment 
by  the  Board.  There  is  no  one  else  on 
the  Board’s  technical  staff  who  has  a 
broad  and  extensive  background  in 
evaluating  nuclear  physics  data, 
particularly  in  the  area  of  nuclear 
applications.  Dr.  Pearlstein  has 
extensive  experience  in  looking  at 
physics  data  and  evaluating  its  integrity. 
Although  the  Board  has  engaged  in 
extensive  recruiting  efforts,  no  one  else 
with  Dr.  Pearlstein’s  kind  of  experience 
has  joined  the  technical  staff.  ’Hie  Board 
and  the  Technical  Director  for  the  Board 
are  of  the  opinion  that  Dr.  Pearlstein’s 
expertise  and  experience  are  important 
in  faculitating  the  acxxHnplishment  of  the 
Board’s  mission,  particniiarly  in  the  area 
of  reactor  facilities.  In  the  opinion  of 
one  of  the  Board  members  who  has 
worked  with  Dr.  Pearlstein  before.  Dr. 
Pearlstein,  because  of  the  breadth  of  this 
experience  in  evaluating  data  developed 
in  research  by  other  scientists,  has  an 
ability  to  synthesize  scientific  data  frtrm 
many  sources  to  find  solutions  to 
complex  and  novel  problems.  The  Board 
believes  that  it  needs  some  senior 
technical  staff  members  with  that  depth 
of  experience  and  abiliW. 

Consequently,  even  if  there  is  a 
remote  theoretic^  possibility  that  Dr. 
Pearlstein’s  continued  assexnation  with 
BNL  might  create  a  conflict  of  interest, 
a  waiver  of  the  conflict  is  justified  as 


Fedsral  Register  /  Vol.  58,  No.  9  /  Thursday,  January  14,  1993  /  Notices 


4415 


being  in  the  best  interests  of  the 
Government,  and  has  been  approved  by 
the  Chairman  of  the  Board. 

Dated:  January  7, 1993. 

Julie  Kitxes  Herr, 

Associate  General  Counsel. 

[FR  Doc.  93-802  Piled  1-13-93;  8:45  am) 
BIUJNO  CODE 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review' 

AGENCY:  EJepartment  of  Defense. 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title.  Applicable  Form,  and  Applicable 
OMB  Control  Number:  Tender  of 
Service  and  Letter  of  Intent  for 
Personal  Property  Household  Goods 
and  Unaccompanied  Baggage 
Shipments;  OMB  Control  Number 
0702-0022. 

Type  of  Request:  Reinstatement. 

Average  Burden  Hours/Minutes  Per 
Response:  1  hr.,  22  minutes. 
Responses  Per  Respondent:  18. 

Number  of  Respondents:  18,072. 

Annual  Burden  Hours:  22,048. 

Annual  Responses:  18,072. 

Needs  and  Uses:  Since  household  goods 
move  at  government  expense,  data  is 
needed  to  choose  the  best  service  at 
least  cost.  The  information  provided 
amounts  to  a  bid  for  contract  to 
transport  household  goods  and 
unaccompanied  baggage.  The  service 
for  least  cost  carrier  receives  the 
contract. 

Affected  Public:  Business  of  other  for- 
profit. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendatioris  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  room  3235,  New  Executive 
Office  Building,  Washington,  £jC  20503. 
DOD  Qearance  Officer:  Mr.  William  P. 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
lefferson  Davis  Highway,  suite  1204, 
Arlington,  Virginia  22202-4302. 


Dated:  January  11, 1993. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  93-854  Filed  1-13-03;  8:45  am] 
aaiMG  cooc 


Office  of  the  Socrotary 

Strategic  Environmental  Reaearch  and 
Development  Program,  Scientific 
Advieory  Board 

action:  Notice. 


In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
meeting: 

DATE  OF  MEETING:  Wednesday,  January 
27, 1993,  and  Thursday,  January  28, 
1993, 8  a.m.  to  approximately  5  p.m. 
PLACE:  Main  Auditorium,  National 
Guard  Building,  One  Massachusetts 
Avenue,  NW.,  Washington,  DC 
MATTERS  TO  BE  CONSIDERED:  The 
Scientific  Advisory  Board  will  hold 
management  sessions,  will  receive  an 
overview  of  the  six  SERDP  Technology 
thrust  areas,  and  will  review  Phase  IB 
proposals  that  are  equal  to  or  in  excess 
of  $1M.  Representatives  from  DoD,  DOE, 
and  EPA  will  provide  briefings  on  the 
overviews  and  individual  projects. 

This  meeting  is  open  to  the  public. 
Any  interested  person  may  attend, 
appear  before,  or  file  statements  with 
the  Scientific  Advisory  Board  at  the 
time  and  in  the  manner  permitted  by  the 
Board. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  John  Ingram,  CERD-M,  room  6213, 
20  Massachusetts  Avenue,  NW., 
Washington,  DC  20314-1000,  202-272- 
1843. 

Dated:  January  11, 1993. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaisan 
Officer,  Department  ofD^ense. 

(FR  Doc.  93-853  Filed  1-13-93;  8:45  am) 

MUJNO  CODE  3S1»-01-4I 


Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

The  Boost  Phase  Panel  of  the  USAF  . 
Scientific  Advisory  Board’s  Committee 
on  Options  for  Theater  Air  Defense  will 
meet  on  11-12  February  1993,  at 
Kirtland  AFB,  Albuquerque,  fixim  8 
a.m.  to  5  p.m. 

The  purpose  of  these  meetings  will  be 
to  receive  briefings  and  gather 


information  on  issues  related  to  theater 
air  defense. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section 
552b(c)  of  title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703) 697-4811. 

Patsy  ).  Conner, 

Air  Farce  Federal  Register  Liaison  Officer. 
(FR  Doc.  93-819  Filed  1-13-93;  8:45  am] 
■auNQ  CODE  aeio-oi-M 


USAF  Scientific  Advisory  Board 
Meeting 

The  Cruise  Missile  Panel  of  the  USAF 
Scientific  Advisory  Board’s  Committee 
on  Options  for  'Theator  Air  Defense  will 
meet  on  19  February  1993,  at  the 
ANSER  Corporation,  1215  Jefferson 
Davis  Highway,  Arlington,  VA  from  8 
a.m.  to  5  p.m. 

The  purpose  of  this  meeting  will  be  to 
receive  briefings  and  gather  information 
on  issues  relat^  to  theater  air  defense. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section 
552b(c)  of  title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703)  697-4811. 

Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 

(FR  Doc.  93-820  Filed  1-13-93;  8:45  am] 
aaxJNa  code  sskhm-m 


USAF  Scientific  Advisory  Board; 
Meeting 

The  Pre-Launch  Panel  of  the  USAF 
Scientific  Advisory  Board’s  Committee 
on  Options  for  Theater  Air  Defense  will 
meet  on  11  February  1993,  at  The 
ANSER  Corporation,  1215  Jefferson 
Davis  Highway,  Arlington,  VA  from  8 
a.m.  to  5  p.m. 

The  purpose  of  this  meeting  will  be  to 
gather  information  on  issues  related  to 
theater  air  defense  capabilities,  and 
requirements  for  theater  air  defense 
through  the  year  2020. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section 
552b(c)  of  title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 
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For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703) 697-4811. 

Patsy  ).  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  93-821  FUed  1-13-93;  8:45  am] 
BILUNG  CODE  SSIO-OI-M 


USAF  Scientific  Advisory  Board; 
Meeting 

The  USAF  Scientific  Advisory 
Board’s  Committee  on  IR 
Countermeasures  and  Self  Defense 
Against  IR  Missiles  will  meet  on  16 
February  1993,  at  The  ANSER 
Corporation,  Qystal  Gateway  3, 1215 
Jefierson  Davis  Highway,  Arlington,  VA 
horn  8  a.m.  to  5  p.m. 

The  purpose  of  this  meeting  is  to 
receive  briefings,  gather  information  for 
the  study. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section 
552b(c)  of  title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703)  697-4811. 

Patsy  ).  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
|FR  Doc  93-822  Filed  1-13-93;  8:45  am] 
BILLING  CODE  SSIO-OI-M 


Department  of  the  Army 

Environmental  Impact  Statement  (EIS) 
for  the  Reuse  and  Disposal  of  Hamilton 
Army  Airfield,  CA 

AGENCY:  Department  of  Defense.  United 
States  Army. 

ACTION:  Notice  of  intent. 

SUMMARY:  This  Environmental  Impact 
Statement  (EIS)  will  evaluate  alternative 
methods  of  implementing  the 
Commission’s  decision  to  close 
Hamilton  Army  Airfield  (HAAF), 
including  alternative  reuses  of  the 
disposed  property.  Development  of  the 
potential  alternative  reuses  of  the 
disposed  property  will  be  made  in 
conjunction  with  the  local  communities 
and  Department  of  Defense,  Office  of 
Economic  Adjustment.  As  required  by 
the  National  Environmental  Policy  Act 
of  1969,  the  Army  will  also  analyze  the 
“no  action’’  alternative  as  a  baseline  for 
gauging  the  impacts  of  the  disposal  and 
reuse.  Public  Law  100-526  (BRAC  I),  the 
Defense  Base  Closure  and  Realignment 
Act  of  1988,  mandates  the  closure  of 
Hamilton  Army  Airfield,  California.  The 
Army  is  requir^  by  law  to  analyze  the 
environmental  and  socioeconomic 


impacts  of  the  disposal  and  reuse  of  real 
property  at  HAAF.  An  EIS  will  be 
prepared  to  analyze  and  document  the 
impacts  of  disposal  and  reuse. 

Scoping:  The  public  will  be  invited  to 
participate  in  the  scoping  process, 
review  of  the  draft  EIS,  and  a  public 
hearing.  The  location  and  time  of  the 
scoping  meeting,  to  be  scheduled  during 
January  1993,  will  be  annoimced  in  the 
local  news  media.  Release  of  the  draft 
EIS  for  public  comment  and  the  public 
meeting  will  also  be  annoimced  in  the 
local  news  media  as  these  dates  are 
established. 

ADDRESSES:  Written  comments  may  be 
forwarded  to:  Mr.  Bob  Koenigs,  U.S. 
Army  Corps  of  Engineers,  Sacramento 
District.  CESPK-PD-R,  1325  J  Street, 
Sacramento,  California  95814-2922. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  this  action  may  be 
directed  to  Mr.  Bob  Koenigs,  (916)  557- 
6712. 

Lewis  D.  Walker. 

Deputy  Assistant  Secretary  of  the  Army, 
(Environment,  Safety  and  Occupational 
Health)  OASA(I,L&E). 

(FR  Doc.  93-806  Filed  1-13-93;  8:45  am) 
BILLING  CODE  3710-<)S-M 


DEPARTMENT  OF  ENERGY 

Environment,  Safety  and  Health 
Advisory  Committee  Reestablishment 

Pursuant  to  section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act  and  in 
accordance  with  title  41  of  the  Code  of 
Federal  Regulations,  section  101- 
6.1015,  and  following  consultation  with 
the  Committee  Management  Secretariat. 
General  Services  Administration,  notice 
is  hereby  given  that  the  Environment, 
Safety  and  Health  Advisory  Committee 
(ESHAC)  has  been  reestablished  for  a  2- 
year  period.  The  Committee  would 
provide  advice  to  the  Assistant 
Secretary  for  Environment,  Safety  and 
Health. 

The  Committee  will  continue  to 
operate  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act,  the  Department  of 
Energy  Organization  Act  (Pub.  L.  95- 
91).  and  rules  and  regulations  issued  in 
implementation  of  those  Acts. 

Further  information  regarding  this 
Committee  may  be  obtained  from  Rachel 
Murphy  at  (202)  586-3279. 

Issued  in  Washington,  DC  on  january  8, 
1993. 

Howard  H.  Raiken, 

Advisory  Committee,  Management  Officer. 

[FR  Doc.  93-938  Filed  1-13-93;  8:45  am] 
BILUNG  CODE  64S(MI1-M 


Bonneville  Power  Administration 

Proposed  Transmission  Rate 
Adjustment,  Public  Hearing,  and 
Opportunities  for  Public  Review  and 
Comment 

AGENCY:  Bonneville  Power 
Adminiscration  (BPA),  DOE. 

ACTION:  Notice  and  Opporttmities  for 
Review  and  Comment.  BPA  ^ile  No: 
TR-93. 

BPA  requests  that  all  comments  and 
documents  intended  to  become  part  of 
the  Official  Record  in  this  process 
contain  the  file  number  designation  TR- 
93. 

SUMMARY:  The  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act  (Northwest  Power 
Act)  provides  that  BPA  must  establish 
and  {leriodically  review  and  revise 
BPA’s  rates  so  that  they  are  adequate  to 
recover,  in  accordance  with  sound 
business  principles,  the  costs  associated 
with  the  acquisition,  conservation,  and 
transmission  of  electric  power,  and  to 
recover  the  Federal  investment  in  the 
Federal  Columbia  River  Power  System 
(FCRPS)  and  other  costs  incurred  by 
BPA.  BPA  is  proposing  to  revise  its 
transmission  rate  schedules  to  be 
effective  October  1, 1993,  through 
September  30, 1995,  to  produce 
sufficient  revenues  for  BPA  to  meet  its 
statutory  requirements  for  Fiscal  Year 
(FY)  1994  and  FY  1995. 

Through  its  Programs  in  Perspiective 
(PIP)  public  review  process  conducted 
during  the  summer  of  1992,  BPA  and 
interested  parties  completed  a  thorough 
review  of  BPA’s  programs  and  program 
cost  levels  included  in  the  budgets  for 
FY  1994  and  FY  1995.  With  the 
exception  of  program  levels  delineated 
in  this  Notice,  the  Administrator  will 
not  reexamine  program  level  decisions 
in  the  rate  case.  The  PIP  process  also 
focused  on  BPA’s  proposed  10-Year 
Financial  Plan  and  its  attendant 
financial  policies.  Consistent  with 
BPA’s  pledge  at  the  end  of  the  1991  rate 
case,  implementation  of  the  10-Year 
Financial  Plan  will  be  addressed  in  this 
rate  case. 

Beginning  in  August  1992,  BPA 
conducted  a  series  of  workshops  on 
subjects  relevant  to  BPA’s  ratemaking. 
The  purpose  of  the  workshops  was  to 
identify,  simplify,  and  reduce  the 
number  of  issues  that  might  become  part 
of  the  1993  rate  case  and  to  reduce  the 
amount  of  discovery  normally  required 
during  the  formal  rate  proceedings. 
Opportunity  was  provided  to  address 
10-Year  Financial  Plan  implementation 
issues  and  to  understand  risk  analysis, 
revenue  requirement,  revenue  forecast. 
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and  ratesetting  policy  choices,  data 
inputs,  assumptions,  and  modeling.  All 
parties  to  the  1991  rate  case,  and 
participants  in  prior  workshops,  were 
invited  to  attend  the  workshops.  The 
workshops  were  well  attended  and 
provided  opportunities  for  informal 
public  comment  on  issues  prior  to  the 
formal  hearing  process. 

BPA  is  proposing  a  new  transmission 
rate  schedule,  the  Southern  Intertie 
Annual  Cost  (AC-93)  rate.  The  AC-93 
rate  will  be  available  to  parties  the 
execute  Pacific  Northwest  AC  Intertie 
Capacity  Ownership  Agreements. 

BPA  is  assessing  the  potential 
environmental  effects  of  its  initial  rate 
proposal  as  required  by  the  National 
Environmental  Policy  Act  (NEPA).  BPA 
intends  to  circulate  its  NEPA  analysis 
for  review  and  comment.  Comments 
will  be  received  outside  the  formal 
hearing  process,  but  will  be  included  in 
the  record  and  considered  by  the 
Administrator  in  making  his  final 
decision  establishing  BPA’s  1993  rates. 

Opportunities  will  be  available  for 
interested  persons  to  review  BPA’s 
proposal  to  adjust  its  1993  rates,  to 
participate  in  the  rate  hearing,  and  to 
submit  written  comments.  During  the 
development  of  the  final  rate  proposal, 
BPA  will  evaluate  all  written  and  oral 
comments  received  in  the  rate 
proceeding.  Consideration  of  comments 
and  more  current  data  may  result  in  the 
final  rate  proposal  differing  fttjm  the 
rates  proposed  in  this  Notice. 

Responsible  Official:  Mr.  Sydney  D. 
Berwager,  Director,  Division  of 
Contracts  and  Rates,  is  the  official 
responsible  for  the  development  of 
BPA’s  rates. 

DATES:  Persons  wishing  to  become  a 
formal  “party”  to  the  proceedings  must 
notify  BPA  in  writing  of  their  intention 
to  do  so  in  accordance  with 
requirements  states  in  this  Notice. 
Petitions  to  intervene  must  be  received 
by  January  25, 1993,  and  should  be 
addressed  as  follows:  Hearing 
Officer,  c/o  Kathryn  Silva — ^APR, 
Hearing  Clerk,  Bonneville  Power 
Administration,  P.O.  Box  12999, 
Portland,  Oregon  97212.  In  addition,  a 
copy  of  the  petition  must  be  served 
concurrently  on  BPA’s  Office  of  General 
Counsel — APR,  c/o  Kurt  R.  Casad,  P.O. 
Box  3621,  Portland,  Oregon  97208. 
Persons  who  have  been  denied  party 
status  in  any  past  BPA  rate  proceeding 
shall  continue  to  be  denied  party  status 
unless  they  establish  a  significant 
change  of  circumstances. 

A  prehearing  conference  will  be  held 
before  the  Hearing  Officer  at  9  a.m.  on 
January  28, 1993,  in  the  BPA  Rates 
Hearing  Room  located  at  2032  Lloyd 


Center,  Portland,  Oregon.  Registration 
for  the  prehearing  conference  will  begin 
at  8:30  a.m.  BPA  will  prefile  studies  and 
testimony  at  the  prehearing  ctmfermice. 
The  Hearing  Officer  will  act  on  all 
intervention  petitions  and  oppositions 
to  intervention  petitions,  rule  on  any 
motions,  establish  additional 
procedures,  establish  a  service  list, 
establish  a  procedural  schedule,  and 
consolidate  parties  with  similar 
interests  for  purposes  of  filing  jointly 
sponsored  testimony  and  briefo  and  for 
expediting  any  necessary  cross- 
examination.  A  notice  of  the  dates  and 
times  of  any  hearings  will  be  mailed  to 
all  parties  of  record.  Objections  to 
orders  made  by  the  Hearing  officer  at 
the  prehearing  conference  must  be  made 
in  person  or  through  a  representative  at 
the  prehearing  conference. 

BPA  will  be  conducting  public  field 
hearings.  The  following  are  tentative 
dates  and  locations: 

February  10, 1993 

Federal  Bldg.  Auditorium,  825  Jadwin 
Ave.,  Richland,  WA  99352 
February  11, 1993 

Shilo  Inn,  780  Lindsey  Blvd.,  Idaho 
Falls,  ID  83402 
February  16, 1993 

Best  Western  Landmark  Inn,  4300 
200th  St.  SW.,  Lynnwood,  WA 
98036 

February  17, 1993 

Red  Lion,  205  Coburg  Rd..  Eugene,  OR 
97401 

February  18, 1993 

Ridpath  Hotel,  West  515  Sprague 
Ave.,  Terrace  Room  A&B,  Spokane, 
WA  99204 

When  BPA  holds  public  field 
hearings,  written  transcripts  are  made 
and  included  in  the  official  record. 

Dates  of  these  hearings  also  will  be 
announced  through  mailings  and  public 
advertising. 

The  following  proposed  schedule  is 
provided  for  informational  purposes.  A 
final  schedule  will  be  established  by  the 
Hearing  Officer  at  the  prehearing 
conference. 

January  25. 1993 

Deadline  for  interventions  to  be  filed 
with  Hearing  Clerk  at  above 
address. 

January  28, 1993 

Initial  studies  and  testimony  available 
at  BPA’s  Rates  Hearing  Room,  2032 
Lloyd  Center,  Portland.  Oregon  and 
BPA’s  Public  Information  Center, 
905  NE.  11th,  1st  Floor,  Portland, 
Oregon. 

January  28, 1993 

Prehearing  conference  to  set  schedule 
and  act  on  petitions  to  intervene. 
March  2, 1993 

Parties  file  direct  cases. 


March  15, 1993 

Close  of  comments  by  participants. 
April  5, 1993 
Rebuttal  testimony  filed. 

April  12-16, 1993 
Settlement  discussions. 

April  26-May  12. 1993 
Cross-examination. 

June  25, 1993 

Draft  Record  of  Decision  published. 
August  2, 1991 

Final  Record  of  Deci»on  published. 
ADDRESSES:  Written  comments  by 
participants  must  be  received  by  March 
15, 1993,  to  be  considered  in  the  Draft 
Record  of  Decision  (ROD).  Written 
comments  should  be  submitted  to  the 
Public  Involvement  Manager — ^ALP, 
Bonneville  Power  Administration,  P.O. 
Box  12999,  Portland,  Oregon  97212. 

FOR  FURTHER  mFORMATION  CONTACT:  Ms. 
Shirley  Price,  Public  Involvement 
Office,  at  the  address  listed  above,  503- 
230-3478  or  call  toll-free  1-800-622- 
4519.  Information  may  also  be  obtained 
from: 

Mr.  George  Beil,  Lower  Coliunbia 
Area  Manager,  suite  243, 1500  Plaza 
Building,  1500  NE.  Irving  Street, 
Portland,  Oregon  97232,  503-230-4552. 

Mr.  Robert  N.  Laffel,  Eugene  District 
Manager,  room  206,  211  East  Seventh 
Avenue,  Eugene,  Oregon  97401,  503- 
465-6952. 

Mr.  Wayne  R.  Lee.  Upper  Columbia 
Area  Manager,  room  561, 920  West 
Riverside  Avenue,  Spokane, 

Washington  99201,  509-353-2518. 

Mr.  George  E.  Eskridge,  Montana 
District  Manager,  800  Kensington, 
Missoula.  Montana  59801,  406-329- 
3060. 

Ms.  Carol  Fleischman,  Spokane 
District  Manager,  room  112,  U.S. 
Courthouse,  920  West  Riverside. 
Spokane,  Washington  99201,  509-353- 
3279. 

Mr.  Ronald  K.  Rodewald,  Wenatchee. 
District  Manager,  room  307,  301  Yakima 
Street,  Wenatchee,  Washington  98807- 
0741,  509-662-4377,  extension  379. 

Mr.  Terence  G.  Esvelt,  Puget  Sound 
Area  Manager,  P.O.  Box  C19030,  suite 
400,  201  Queen  Anne  Avenue  North, 
Seattle,  Washington  98109,  206-553- 
4130. 

Mr.  Thomas  V.  Wagenhoffer,  Snake 
River  Area  Manager.  101  West  Poplar, 
Walla  Walla,  Washington  99362,  509- 
522-6226. 

Ms.  C.  Clark  Leone,  Idaho  Falls 
District  Manager,  1527  Hollipai^  Drive. 
Idaho  Falls,  Idaho  83401,  208-523- 
2706. 

Mr.  James  Normandeau,  Boise  District 
Manager,  room  450,  304  N.  8th  Street, 
Boise,  Idaho  83702,  208-334-9137. 
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I.  Introduction 

On  December  18, 1992,  in  order  to 
satisfy  contractual  provisions  between 
BPA  and  its  customers,  BPA  published 
in  the  Federal  Register  a  notice  of 
“Intent  to  Revise  Transmission  Rates  to 
Become  Effective  October  1, 1993,”  57 
FR  60179.  Since  then,  BPA  has 
continued  to  study  the  adequacy  of  its 
current  rates  and  has  concluded  that 
current  rates  must  be  adjusted  for  the 
FY  1994  and  FY  1995  rate  period. 

In  order  to  assess  its  current  rates, 

BPA  first  determined  the  amount  of 
revenues  required  to  meet  its  financial 
obligations  in  FY  1994  and  FY  1995. 

BPA  has  determined  that  the  revenues 
BPA  would  expect  to  collect  from 
projected  sales  imder  its  current  rates 
will  not  adequately  recover  these 
revenue  requirements.  Therefore,  BPA 
proposes  to  establish  revised  1993 
transmission  rates.  BPA  files  its  rates 
with  the  Federal  Energy  Regulatory 
Commission  (FERC)  for  confirmation 
and  approval. 

The  proposed  transmission  rates  were 
prepared  in  accordance  with  BPA’s 
statutory  authority  to  develop  rates, 
including  the  Bonneville  Project  Act  of 
1937,  as  amended,  16  U.S.C.  832  (1982): 
the  Flood  Control  Act  of  1944, 16  U.S.C 
825s  (1982);  the  Federal  Columbia  River 
Transmission  System  Act  (Transmission 
System  Act),  16  U.S.C.  838  (1982);  the 
Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act,  16 
U.S.C.  839  (1982);  and  the  Energy  Policy 
Act  of  1992,  Public  Law  No.  102-486, 
106  Stat.  2776  (1992). 

The  rate  schedules  contained  in  this 
publication  were  established  in 
accordance  with  the  Northwest  Power 
Act,  which  was  signed  into  law  on 
December  5, 1980.  The  proposed  rate 
schedules  reflect  many  requirements 
contained  principally  in  the  Northwest 
Power  Act’s  rate  directives  (section  7) 
and  the  conditions  related  to  classes  of 
customers  and  services  contained  in  the 
Northwest  Power  Act's  power  sales 
directives  (section  5). 

BPA  proposes  that  its  transmission 
rate  schedules  and  the  General 


Transmission  Rate  Schedule  Provisions 
(GTRSPs)  associated  with  those 
schedules  become  efiective  upon 

interim  approval  or  upon  final _ 

confirmation  and  approval  by  FERC. 

BPA  will  request  FERC  approval 
efiective  October  1, 1993.  Section  LA.  of 
the  GTRSPs  specifies  the  proposed- 
efiective  period  for  each  rate. 

The  1993  transmission  rate 
schedules,and  the  GTRSPs  associated 
with  those  rate  schedules,  supersede 
BPA’s  1991  rate  schedules  (which 
became  efiective  October  1, 1991)  to  the 
extent  stated  in  the  Availability  section 
of  each  1993  rate  schedule.  BPA  will 
request  extension  of  the  TGT— 1,  UFT- 
83,  and  FPT-91.3  rates  through 
September  30, 1995.  BPA  also  proposes 
to  extend  its  f^-91  rate  schedule.  The 
levels  in  this  schedule  were  approved 
by  FERC  in  a  separate  process. 

Many  transmission  agreements  were 
negotiated  prior  to  the  Transmission 
System  Act  and  reflect  conditions  and 
policies  prevalent  at  the  time  of 
negotiation.  Provisions  that  differ 
between  agreements  include  the  types  of 
facilities  available,  type  of  service, 
frequency  of  rate  adjustments, 
determination  of  losses,  and  calculation 
of  billing  determinants.  Some 
agreements,  for  example,  specify  that 
transmission  rates  may  be  changed 
annually,  while  other  agreements  limit 
rate  adjustments  to  once  every  3  years. 

Applicable  legislation  requires 
transmission  system  costs  to  be 
equitably  allocated  between  Federal  and 
non-Federal  power  utilizing  the  system. 
In  cases  where  BPA  is  required  by 
contractual  provisions  to  use  a  specific 
rate  design  method,  such  methods  are 
used  in  &is  rate  proposal. 

In  developing  the  proposed 
transmission  rates,  BPA  considered 
many  factors,  including  revenue 
requirements,  ease  of  administration, 
revenue  stability,  rate  continuity,  ease  of 
comprehension,  and  BPA’s  statutory 
obligations.  The  studies  that  have  been 
prepared  to  support  the  proposed 
transmission  rates  will  available  for 
examination  on  January  28, 1993,  at 
BPA’s  Public  Information  Center,  BPA 
Headquarters  Building,  1st  Floor,  905 
NE.  11th,  Portland,  Oi^on.  The  studies 
will  be  mailed  to  all  parties  to  BPA’s 
1991  rate  case  and  will  be  available  at 
the  prehearing  conference.  The  studies 
are: 

1.  Loads  and  Resources  Study  and 
Documentation 

2.  Revenue  Requirement  Study  and 
Documentation 

3.  Segmentation  Study 

4.  Wholesale  Power  Rate 
Development  Study  and  Documentation 


5.  Section  7(b)(2)  Rate  Test  Study  and 
Documentation 

6.  Transmission  Rate  Design  Study 
To  request  any  of  the  studies  by 

telephone,  call  BPA’s  document  request 
line:  (503)  238-3478  or  call  toll-free  1- 
800-622-4520.  Please  request  the  study 
by  its  above-listed  title.  Also  state 
whether  you  require  the  accompanying 
documentation  (this  can  be  quite 
lengthy);  otherwise  the  study  alone  will 
be  provided.  (For  example,  ask  for  the 
"Revenue  Requirement  Study  and 
Documentation.  ”) 

n.  Procedures  Governing  Rate 
Adjustments  and  Public  Participation 

Section  7(i)  of  the  Northwest  Power 
Act.  16  U.S.C.  839e(i),  requires  that 
BPA’s  rates  be  established  according  to 
certain  procedures.  These  procedures 
include,  among  other  things,  issuance  of 
a  Federal  Register  notice  announcing 
the  proposed  rates;  one  or  more 
hearings;  the  opportimity  to  submit 
written  views,  supporting  information, 
uestions,  and  arguments;  and  a 
ecision  by  the  Administrator  based  on 
the  record.  This  proceeding  will  be 
governed  by  BPA’s  rule  for  general  rate 
proceedings,  §  1010.9  of  BPA’s 
“Procedures  Governing  Bonneville 
Power  Administration  Rate  Hearings,” 

51  FR  7611  (March  5. 1986).  These 
procedvu^s  implement  the  statutory 
section  7(i)  requirements.  Section 
1010.7  of  the  procedures  prohibits  ex 
parte  communications.  The  proceeding 
for  BPA’s  proposal  to  adjust 
transmission  rates  will  be  combined 
with  the  proceedings  for  BPA’s  proposal 
to  adjust  wholesale  power  rates. 

BPA  distinguishes  between 
“participants  in”  and  “parties  to”  the 
hearings.  Apart  from  the  formal  hearing 
process,  BPA  will  receive  comments, 
views,  opinions,  and  information  from 
“participants,”  who  are  defined  in  the 
procedures  as  any  person  who  may 
express  views,  but  who  does  not 
successfully  petition  to  intervene  as  a 
party.  Participants’  written  comments 
will  be  made  part  of  the  official  record 
of  the  case  and  considered  by  the 
Administrator.  The  participant  category 
gives  the  public  the  opportunity  to 
participate  and  have  its  views 
considered  without  assuming  the 
obligations  incumbent  upon  “parties.” 
Participants  are  not  entitled  to 
participate  in  the  prehearing  conference, 
cross-examine  parties’  witnesses,  seek 
discovery,  or  serve  or  be  served  with 
documents,  and  are  not  subject  to  the 
same  procedural  requirements  as 
parties. 

Written  comments  by  participants 
will  be  included  in  the  record  if  they  are 
received  by  March  15, 1993.  This  date 
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follows  the  submission  of  BPA’s  and  all 
other  parties’  direct  cases.  Written 
views,  supporting  information, 
questions,  and  arguments  should  be 
submitted  to  BPA’s  Public  Involvement 
Office. 

The  second  category  of  interest  is  that 
of  a  “party”  as  defined  in  §§  1010.2  and 
1010.4  of  the  “Procedures  Governing 
Bonneville  Power  Administration  Rate 
Hearings,”  51  FR  7611  (March  5, 1986). 
Parties  may  participate  in  any  aspect  of 
the  hearing  process. 

Persons- wishing  to  become  a  formal 
“party”  to  BPA's  rate  proceeding  must 
notify  BPA  in  writing  of  their  request. 
Petitions  to  intervene  shall  state  the 
name  and  address  of  the  person  and  the 

Eerson’s  interests  in  the  outcome  of  the 
earing.  Petitioners  may  designate  no 
more  than  two  representatives  upon 
whom  service  of  documents  will  be 
made.  BPA  customers  and  customer 
groups  whose  rates  are  subject  to 
revision  in  the  hearing  will  be  granted 
intervention  based  on  a  petition  filed  in 
conformance  with  this  section.  Other 
petitioners  must  explain  their  interests 
in  sufficient  detail  to  permit  the 
Hearings  Officer  to  determine  whether 
they  have  a  relevant  interest  in  the 
hearing.  Intervention  petitions  will  be 
available  for  inspection  in  BPA’s  Public 
Information  Center,  1st  Floor,  905  NE. 
11th,  Portland,  Oregon.  Any  opposition 
to  a  petition  to  intervene  must  be  raised 
at  the  January  28, 1993,  prehearing 
conference.  All  timely  applications  will 
be  ruled  on  by  the  Hearing  Officer.  Late 
interventions  are  strongly  disfavored. 
Opposition  to  an  untimely  petition  to 
intervene  shall  be  filed  and  served 
within  2  days  after  service  of  the 
petition.  Interventions  are  subject  to 
§  1010.4  of  BPA’s  “Procedures 
Governing  Bonneville  Power 
Administration  Rate  Hearings,”  51  FR 
7611  (March  5, 1986). 

The  record  will  include,  among  other 
things,  the  transcripts  of  any  hearings, 
any  written  materid  submitted  by  the 
parties  and  participants,  documents 
developed  by  BPA  staff,  BPA’s 
environmental  analysis  and  comments 
accepted  on  it,  and  other  material 
accepted  into  the  record  by  the  Hearing 
Ofilcer.  The  Hearing  Officer  then  will 
review  the  record,  will  supplement  it  if 
necessary,  and  will  certify  the  record  to 
the  Administrator  for  decision. 

The  Administrator  will  develop  final 
proposed  rates  based  on  the  entire 
record,  including  the  record  certified  by 
the  Hearing  Officer,  comments  received 
firom  participants,  other  material  and 
information  submitted  to  or  developed 
by  the  Administrator,  and  any  other 
comments  received  during  the  rate 
development  process.  The  basis  for  the 


final  proposed  rates  will  be  first 
expressed  in  the  Administrator’s  Draft 
ROD.  Parties  will  have  an  opportunity 
to  comment  on  the  Draft  ROD  as 
provided  in  BPA’s  hearing  procedures. 
The  Administrator  will  serve  copies  of 
the  Final  ROD  on  all  parties  and  will 
file  the  final  proposed  wholesale  power 
and  transmission  rates  together  with  the 
record  with  FERC  for  confirmation  and 
approval. 

III.  Major  Studies  and  10-Year 
Financial  Plan 

A.  Major  Studies 

1.  Loads  and  Resources  Study 

The  Loads  and  Resources  Study 
presents  the  load  and  resource  data 
necessary  for  developing  BPA’s 
wholesale  power  rates.  This  study 
incorporates  results  fi'om  load  forecasts, 
resource  analyses,  power  contracts,  and 
BPA’s  Resource  Program. 

The  load/resource  balance  determines 
BPA’s  obligation  to  serve  firm  loads 
during  the  test  years  and  each 
corresponding  42-month  critical  period. 
It  also  determines  the  supply  of  surplus 
firm  power  in  the  region  and  on  the 
Federal  system  in  each  critical  period. 
The  hydro-regulation  (hydro)  study 
incorporates  system  constraints  such  as 
the  water  budget  for  fish  migration,  the 
operation  of  thermal  plants,  exports  and 
imports  of  power,  and  projected 
resource  acquisitions.  For  this  rate 
proposal,  a  42-month  (critical  period) 
hycho  study  and  a  50-year  hydro  study 
were  completed.  The  50-year  study 
determines  nonfirm  energy  availability 
for  the  region. 

2.  Revenue  Requirement  Study 

The  Bonneville  Project  Act,  the  Flood 
Control  Act  of  1944,  the  Transmission 
System  Act,  and  the  Northwest  Power 
Act  require  BPA  to  design  rates  that  are 
projected  to  collect  revenues  sufficient 
to  recover  the  cost  of  acquiring, 
conserving,  and  transmitting  ffie  electric 
power  that  BPA  markets,  including 
amortization  of  the  Federal  investment 
in  the  FCRPS  over  a  reasonable  period, 
and  to  recover  BPA’s  other  costs  and 
expenses.  The  Revenue  Requirement 
Study  determines  whether  current  rates 
will  produce  enough  revenues  to 
recover  all  BPA  costs  and  expenses, 
including  BPA’s  repayment  obligations 
to  the  U.S.  Treasiiry.  Revenue 
requirements  are  the  major  factor  in 
determining  the  overall  level  of  BPA’s 
proposed  power  and  transmission  rates. 

The  Transmission  System  Act  and  the 
Northwest  Power  Act  require  that 
transmission  rates  be  based  on  an 
equitable  allocation  of  the  costs  of  the 
Federal  transmission  system  between 


Federal  and  non-Federal  power  using 
the  system.  In  compliance  with  a  FERC 
order  dated  January  27, 1984,  26  FERC 
1 61,096,  the  Revenue  Requirement 
Study  incorporates  the  results  of 
separate  repayment  studies  for  the 
generation  and  transmission 
components  of  the  FCRPS.  The 
repayment  studies  for  generation  and 
transmission  demonstrate  the  adequacy 
of  the  projected  revenues  to  recover  all 
of  the  Federal  investment  in  the  FCRPS 
over  the  allowable  repayment  period. 

The  adequacy  of  projected  revenues  to 
recover  test  period  revenue 
requirements  and  to  meet  repayment 
period  recovery  of  the  Federal 
investment  is  tested  and  demonstrated 
separately  for  the  generation  and 
transmission  functions. 

The  Revenue  Requirement  Study  for 
the  1993  initial  rate  proposal  is  based  on 
revenues  and  cost  estimates  for  FY  1994 
and  FY  1995.  BPA’s  Revenue 
Requirement  Study  reflects  actual 
amortization  and  interest  payments  paid 
through  September  30, 1992.  In 
addition,  it  reflects  all  FCRPS 
obligations  incurred  pursuant  to  the 
Northwest  Power  Act,  including 
residential  exchange  costs. 

3.  Segmentation  Study 

BPA  operates  and  maintains  the 
Federal  Columbia  River  Transmission 
System  (FCRTS)  to  provide  transmission 
services  throughout  the  region.  Because 
most  services  do  not  require  the  use  of 
the  entire  system,  the  FCRTS  is  divided 
into  nine  segments,  each  providing  a 
distinct  type  of  service.  The  nine 
segments  are:  integrated  network; 

Pacific  Northwest-Pacific  Southwest 
(Southern)  Intertie;  Northern  Intertie, 
Eastern  Intertie,  generation  integration, 
fringe  area;  and  delivery  segments  for 
public  agency,  direct  service  industrial 
(DSI),  and  investor-owned  utility 
customers. 

The  SegmentaUun  Study  categorizes 
the  facilities  of  the  FCRTS  according  to 
the  types  of  services  they  provide,  ihis 
provides  the  basis  for  segmenting  the 
projected  transmission  revenue 
requirements  tised  in  BPA’s  rate 
proposals.  The  results  of  the  study 
include  the  historic  investment  and  the 
average  of  the  last  3  years’  operations 
and  maintenance  expenses.  In  addition, 
the  facilities  of  the  integrated  network 
are  similarly  divided  among  distinct 
services.  This  division  of  the  FCRTS 
into  segments  provides  for  the  eqmtable 
allocation  of  t^smission  costs  ^tween 
Federal  and  non-Federal  power  using 
the  system  based  on  the  usage  of  the 
segments. 
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4.  Wholesale  Power  Rate  Development 
Study  (WPROS) 

The  WPRDS  consists  of  two  sections. 
The  first  section  is  a  cost  of  service 
analysis  (COSA)  and  the  second  section 
shows  the  steps  in  the  rate  design 
process.  The  COSA  apportions  BPA's 
test  period  revenue  requirement  to 
customer  classes  based  on  the  use  of 
spedhc  types  of  service  by  each 
Customer  class  and  in  accord  with  the 
rate  directives  of  the  Northwest  Power 
Act.  BPA’s  revenue  requirement  is 
functionalized  to  transmission  and 
generation  in  the  Revenue  Requirement 
Study.  Transmission  costs  are  identified 
with  segments  of  the  transmission 
system  in  BPA’s  Segmentation  Study, 
llie  results  of  these  studies  are  used  in 
the  COSA  to  determine  the  costs  of 
providing  generation  and  transmission 
services  to  BPA’s  customers. 

The  COSA  further  identifies  costs  of 
specific  types  of  service  by  classifying 
generation  and  transmission  costs  to  the 
energy  and  capacity  components  of 
electric  power,  and  seasonally 
differentiating  energy  costs  to  winter 
and  summer  periods.  The  final  major 
step  in  the  COSA  is  to  allocate  the 
functionalized,  segmented,  classified, 
and  seasonally  differentiated  costs  to 
customer  classes. 

The  rate  design  steps  use  the  allocated 
costs  developed  in  the  COSA  and 
modifies  them:  (1)  To  reflect  BPA’s  rate 
design  objectives;  (2)  to  conform  with 
contractual  requirements:  (3)  to  reflect 
the  results  of  c^er  BPA  studies  and 
commitments  made  in  other  public 
involvement  processes  under  section 
7(i)  of  the  Northwest  Power  Act;  and  (4) 
to  conform  with  requirements  of 
applicable  legislation.  BPA’s  rate  design 
objectives  include  recovery  of  the 
revenue  requirement,  rate  and  revenue 
stability,  practicality,  fairness,  and 
efficiency. 

Rate  design  adjustments  to  the 
allocated  costs  include  an  excess 
revenue  adjustment.  In  the  initial  cost 
allocation.  BPA  allocates  its  entire  test 
period  revenue  requirement  to  firm 
power  loads  on  the  basis  of  resources 
available  under  critical  water 
conditions.  However,  rates  are  set 
assuming  that  average  water  conditions 
octnu  and  BPA  will  make  nonfirm 
energy  (NF)  sales.  Forecasted  NF 
revenues  are  credited  against  generation 
and  transmission  costs  allocated  to  firm 
loads.  Similarly,  revenues  from  nonfirm 
wheeling  imder  the  Energy 
Transmission  (ET)  rate  s^edule  are 
credited  to  firm  transmission  loads. 

Various  other  rate  design  adjustments 
are  performed.  All  of  the  adjustments 
are  functionalized,  classified. 


segmented,  and  seasonalized  where 
appropriate.  After  all  adjustments  are 
made,  the  final  power  rates  are 
calculated. 

5.  Section  7(b)(2)  Rate  Test  Study 

Section  7(b)(2)  of  the  Northwest 
Power  Act  directs  BPA  to  assure  that  the 
wholesale  power  rates  effective  aftw 
July  1. 1965,  to  be  charged  its  public 
body,  cooperative,  and  Federal  agency 
customers  (the  7(b)(2)  customers)  for 
their  genera)  requirements  for  the  rate 
test  period  plus  the  ensuing  4  years  are 
no  higher  than  the  costs  of  power  to 
those  customers  for  the  same  time 
period  if  specified  assumptions  are 
made.  The  eKact  of  the  rate  test  is  to 
protect  the  7(b)(2)  customers’  wholesale 
firm  power  rates  from  certain  costs 
resulting  from  provisions  of  the 
Northwest  Power  Act.  The  rate  test  can 
result  in  a  reallocation  of  costs  from  the 
7(b)(2)  customers  to  othw  rate  classes. 
The  S^ion  7(b)(2)  Rate  Test  Study 
describes  the  application  and  results  of 
the  section  7(b)(2)  rate  test 
implementation  methodology. 

6.  Transmission  Rate  Design  Study 

a.  Transmission  System  Revenue 
Requirement  Adjustment — Prior  to  the 
design  of  transmission  rates,  the 
WPRDS-derived  network  wheeling 
revenue  requirements  must  be  adjusted 
to  account  for  revenue  in  excess  of 
allocated  costs.  The  Energy 
Transmission  (ET-93)  rate  is  calculated 
first.  Revenues  received  from  the  ET-93 
rate  and  a  portion  of  the  revenue  from 
the  Nonfirm  Energy  (NF-93)  rate  are 
credited  against  the  allocated 
transmission  costs  of  firm  power  and 
wheeling  services  derived  in  the 
WPRDS.  The  adjustment  network 
wheeling  revenue  requirement  is  the 
basis  for  setting  the  Formula  Power 
Transmission  (FPT-93)  and  Integration 
of  Resources  (IR-93)  rates.  The  FPT  and 
IR  rates  are  based  on  the  same  costs,  but 
the  FPT  rate  is  structured  based  on 
demand  and  distance  factors  while  the 
IR  rate  is  structured  as  a  postage-stamp 
rate  with  a  demand  and  energy  charge. 

b.  Proposed  Transmission  Rate 
Schedules — (1)  Formula  Power 
Transmission  (FPT) — ^The  FPT-93  rate 
schedule  is  available  for  the  firm 
wheeling  of  power.  The  form  of  this  rate 
includes  a  distance  or  mileage 
component  for  transmission  lines  and 
various  transformation  and  terminal 
charges.  The  FPT  rate  form  is  designed 
to  reflect  a  wheeling  formula  that  is 
prescribed  by  contract  provisions. 

In  designing  the  FPT-93  rate,  the  first 
step  is  to  quantify  costs  for  the  s|}ecific 
types  of  transmission  facilities  treated  in 
the  rate  components.  Estimates  of  the 


use  of  these  focilitiea  are  determined 
from  a  simulation  of  the  power  flow  of 
the  projected  peak  load  during  the  test 
period.  The  power  flow  study  assumes 
certain  resource  and  load  conditions 
that  BPA  believes  are  reasonable  for 
normal  hydro  ccmditions.  Unit  cost  for 
the  FPT  rate  components  are  derived  by 
dividing  focility  cost  by  power  flow 
focility  use. 

(2)  Integration  of  Resources  (IR) — The 
IR-93  rate  is  a  flexible  transmission 
service  designed  to  reflect  BPA’s 
postage-stamp  (independent  of  distance) 
pricing  pmlicy.  The  IR  service  does  not 
recognize  specific  contract  paths,  but 
rather  provides  access  to  all  FCRTS 
facilities  contained  in  the  definitions  of 
Main  Grid  and  Secondary  System. 

The  IR-93  rate  is  calculated  by  diving 
the  adjusted  revenue  requirement  for 
the  class  into  two  equal  p>arts  to  reflect 
a  50-50  classification  of  costs  to 
capacity  and  energy.  The  quotient  of 
these  costs  and  the  appropriate  billing 
determinant  (contract  demand  for 
capacity-related  costs,  total  energy  usage 
for  energy)  yields  the  rates. 

As  in  tne  IR-91  rate,  a  short-distance 
discount  formula  is  retained  in  the 
proposed  IR-93  rate.  Utilities  have  a 
choice  of  either  remaining  on  the  FPT 
rate  schedule  or  accepting  the  IR-93  rate 
schedule  as  the  only  rate  to  apply  to  all 
of  their  firm  wheeling  needs  over  Main 
Grid  and  Secondary  System  facilities  of 
the  FCRTS,  except  as  otherwise  agreed 
by  BPA.  Utilities  currently  purchasing 
FPT  may  choose  the  rate  s'^hodule  that 
yields  the  lower  total  charge  for 
transmission  service. 

(3)  Energy  Transmission  (ET),  Intertie 
Transmission  (IN,  IE,  IS),  and  Market 
Transmission  (MT) — For  this  rate  filing, 
rate  schedules  are  again  offered  on  the 
Northern  and  Southern  Interties  that 
apply  to  all  wheeled  power  on  these 
segments,  whatever  the  characteristics 
of  the  power.  The  IE  rate  schedule 
applies  only  to  nonfirm  energy  wheeled 
on  the  Eastern  Intertie.  The  ET  rate  is 
limited  to  intra-regional  FCRTS 
facilities  excluding  the  Interties. 

The  schedule  for  the  Energy 
Transmission  (ET-93)  class  of  service  is 
not  allocated  costs  in  the  WPRDS. 
Accordingly,  it  is  necessary  to 
determine  the  level  of  the  rate  by  other 
means.  The  ET-93  rate  is  designed  to 
approximate  the  average  cost  of  firm 
wheeling  on  the  network.  It  is 
calculated  by  dividing  the  costs 
allocated  to  FPT/IR  (minus  appropriate 
NF  revenues)  by  all  wheeling  under  firm 
wheeling  contracts. 

The  proposed  IS-93  rate  consists  of 
two  parts:  a  nonfirm  service  energy-only 
rate,  and  a  firm  rate  with  separate 
demand  and  energy  components. 
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The  Northern  Intertie  (IN-93)  rate 
schedule  is  calculated  by  dividing 
segment  costs  by  projected  wheeUng 
energy. 

The  Eastern  Intertie  (IE-93)  rate 
approximates  the  average  cost  of 
Townsend-Garrison  Trwsmission 
(TGT-1).  It  is  calculated  as  the  ratio  of 
TGT-1  payments  from  participants 
owning  Colstrip  to  the  projected  overall 
wheeling  of  Colstrip. 

BPA  is  continuing  its  Market 
Transmission  (MT-91)  rate.  This  rate 
schedule  was  developed  for  use  among 
Western  Systems  Power  Pool  (WSPP) 
participants  and  allows  for  hourly, 
daily,  weekly,  and  monthly  charges. 

(4)  Southern  Intertie  Annual  Cost 
(AC) — BPA  is  proposing  the  Southern 
Intertie  Annual  Cost  (AC-93)  rate  to  be 
applied  to  potential  new  owners  of  AC 
Intertie  capacity  after  commercial 
operation  of  the  Third  AC  Intertie.  This 
new  rate  schedule  provides  for  the 
payment  by  potential  new  owners  of  21 
percent  of  operations,  maintenance, 
general  plant,  and  replacements  cost 
associated  with  the  AC  portion  of  the 
Southern  Intertie.  The  AC-93  rate  is 
proposed  as  a  “bridge**  rate.  BPA 
expects  to  negotiate  participation 
contracts  and  annual  cost  rate 
provisions  in  FY  1993  for  AC  Intertie 
capacity  ownership.  Any  rate  negotiated 
in  this  process  is  subject  to  provisions 
of  section  7(i)  of  the  Northwest  Power 
Act.  Costs  recovered  under  the  AC-93 
rate  schedule  may  be  subject  to 
adjustment  based  on  the  outcome  of  the 
negotiations  and  subsequent  rate  case. 

B.  10-Year  Financial  Plan 

At  the  end  of  the  1991  rate  case,  BPA 
committed  to  develop  a  10-year 
Financial  Plan  jointly  with  customers 
and  other  interested  parties  before 
adopting  long-term  financial  policies  on 
a  final  basis  that  could  affect  the  level 
of  BPA*s  rates.  During  the  latter  part  of 
1991  and  throughout  1992,  BPA,  its 
customers,  and  other  interested  parties 
in  the  region  participated  in 
development  of  the  10-Year  Financial 
Plan.  In  April,  BPA  released  a  Staff 
Comment  Draft  of  the  10-Year  Financial 
Plan  for  public  review  and  comment. 
BPA  then  developed  the  proposed  10- 
Year  Financial  Plan,  taking  into 
consideration  the  comments  received  on 
the  earlier  draft.  In  June,  the  Proposed 
10- Year  Finemcial  Plan  was  released  for 
review  and  comment  in  BPA*s  Programs 
in  Perspective  (PEP)  process.  A  final 
version  of  the  10-Year  Financial  Plan 
will  be  released  in  January  1993.  The 
financial  policies  included  in  the  10- 
year  Financial  Plan  are  reflected  in  the 
revenue  requirement  and  rate  levels  for 


review  and  implementation  in  the  1993 
rate  case. 

A  primary  component  contained  in 
the  10-Year  Financial  Plan  is  the 
agency*s  long-term  policy  choice  to 
continue  a  95  percent  probability 
standard  of  meeting  Treasury  payments 
in  full  and  on  time  in  each  rate  period. 
The  10-Year  Financial  Plan  identifies 
the  target  level  of  financial  reserves 
necessary  to  achieve  this  standard,  and 
outlines  the  individual  risk  mitigation 
components  the  BPA  will  rely  on  as  part 
of  its  risk  mitigation  planning  to  achieve 
the  target  level  of  reserves.  The  10-Year 
Financial  Plan  also  identifies  the 
planned  sources  of  funding  for  FCRPS 
capital  investments,  and  cdls  for  use  of 
debt  to  finance  FCRPS  capital 
investments,  except  that  revenues  may 
be  used  on  a  limited  basis  for  certain 
nuclear  project  capital  expenditures. 

In  implementing  the  long-term  95 
percent  probability  standard  of  meeting 
Treasury  payments  in  full  and  on  time 
in  each  rate  period,  BPA  is 
incorporating  a  phase-in  approach  for 
the  FY  1994-1995  rate  period  will  be 
established  to  achieve  a  90  percent 
probability  of  meeting  Treasury 
payments  over  the  two-year  period. 
Adoption  of  this  phase-in  approach 
helps  to  reduce  the  immediate  rate 
pressures  BPA  faces  while  still 
achieving  a  significantly  high 
probability  that  Treasiuy  payments  will 
be  made  in  full  and  on  time  in  each  year 
of  the  FY  1994-1995  rate  period. 

To  achieve  this  financim  objective, 
BPA*s  Initial  Proposal  includes  three 
primary  tools  for  mitigating  risk.  These 
risk  mitigation  tools  include:  (1)  an 
increment  of  annual  Planned  Net 
Revenues  for  risk  that  is  explicitly 
included  in  revenue  requirements;  (2) 
adoption  of  an  Interim  Rate  Adjustment 
(IRA);  and  (3)  a  cost  deferral 
mechanism.  The  IRA  and  cost  deferral 
mechanisms  are  designed  to  be  used 
only  under  certain  predetermined 
conditions  wherein  BPA*s  ending 
financial  reserve  level  at  the  end  of  FY 
1994  would  reach  a  specified  “trigger 
point.** 

To  analyze  the  normal  operating  risk 
that  BPA  faces  in  a  given  rate  period, 
BPA  conducted  risk  analyses  using  the 
Short-Term  Risk  Evaluation  and 
Analysis  Model  (STREAM).  The 
STREAM  provides  for  a  systematic 
analytical  framework  for  evaluating 
BPA*s  normal  operating  risks,  including 
streamflows,  aluminum  and  fuel  prices, 
nuclear  plant  performance,  economic 
conditions,  and  weather  conditions. 
Alternative  risk  mitigation  tools  and  the 
specific  tool  parameters  were  then 
tested  using  ^e  Tool  Kit  model.  The 
Tool  Kit  model  enables  an  evaluation  of 


the  sufficiency  of  alternative 
combinations  of  tools  to  provide  risk 
protection  sufficient  to  meet  the 
specified  probability  of  meeting 
Treasury  payments  in  full  and  on  time 
in  each  year  of  a  given  rate  period.  The 
data,  assvimptions,  and  logic 
incorporated  in  the  STREAM  and  Tool 
Kit  model  can  significantly  afreet  the 
target  level  of  financial  reserves  and  the 
level  of  Planned  Net  Revenues  for  risk 
needed  to  meet  the  Treasury  payment 
standard. 

In  the  1993  rate  case,  BPA  will 
propose  methods  for  implementing 
various  aspects  of  the  financial  policies 
reflected  in  the  10-Year  Financial  Plan. 
Consistent  with  the  agreement  reached 
in  the  settlement  of  the  1991  rate  case, 
the  financial  policies  reflected  in  the  10- 
Year  Financial  Plan  will  be  subject  to 
further  review  and  implementation  in 
the  1993  rate  case.  Such  implementation 
issues  may  include:  STREAM  and  Tool 
Kit  assumptions,  design,  and  logic; 
target  leveTof  reserves;  specific  IRA 
design  issues;  public  process 
requirements  for  implementing  the  IRA; 
level  of  Planned  Net  Revenues  for  Risk; 
and  the  method  of  functionalizing 
Planned  Net  Revenues  for  risk  and  the 
Interest  Credit  between  the  generation 
and  transmission  functions. 

C.  Purpose  and  Scope  of  Hearing 

BPA*s  proposal  to  revise  its  rates  is 
needed  in  order  to  continue  to  recover 
all  costs  and  expenses  allocated  to  the 
power  system,  including  amortization  of 
the  Federal  investment  in  the  FCRPS 
over  a  reasonable  period  of  time,  and  to 
recover  funds  sufficient  to  achieve  the 
goals  of  BPA*s  10-Year  Financial  Plan. 
Inasmuch  as  cost  recovery  requirements 
alone  necessitate  substantial  increases 
to  BPA*s  rates,  BPA  seeks  to  avoid 
further  disruption  of  its  customers* 
needs  for  rate  predictability  and 
stability.  Thus,  alternative  approaches 
to  rate  design  to  incorporate  or  modify 
price  signals  to  achieve  energy  and 
resource  efficiency  are  beyond  BPA*s 
need.  Moreover,  lack  of  reliable 
information  on  such  alternatives,  the 
substantial  changes  that  are  occiuring 
and  will  occur  in  operating 
characteristics  to  BPA’s  system,  and  the 
ongoing  development  of  the  Endangered 
Species  Act  and  Systems  Operation 
Review  all  militate  in  favor  of  deferring 
alternative  rate  design  considerations  to 
the  1995  rate  case. 

At  the  conclusion  of  the  1991  rate 
case,  BPA  committed  to  develop  a  10- 
Year  Financial  Plan  through  a  process  of 
public  consultation.  In  addition,  BPA 
pledged  that  to  the  extent  the  proposed 
goals  of  the  10-Year  Financial  Plan 
directly  affected  rate  levels,  it  would 
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include  the  incremental  rate  impacts 
and  associated  rationale  as  part  of  a 
special  or  general  7(i}  process. 

Beginning  in  March  1991,  BPA 
solicited  input  into  the  scope  and 
content  of  its  10- Year  Financial  Plan 
from  customers  in  interviews 
throughout  the  region.  From  October 
1991  to  April  1992,  numerous  technical 
and  policy  oriented  workgroups  held 
meetings  to  identify  key  financial  issues 
and  to  develop,  analyze,  and  evaluate 
risk  mitigation  emd  capital  funding 
options  mat  addressed  the  issues.  BPA 
then  releesed  its  Proposed  10-Year  ^ 
Financial  Plan  in  April  for  review  and 
comment  in  its  Proems  In  Perspective 
(PIP)  public  involvement  process. 

The  PIP  process  commenced  in  April 
in  order  to  develop  the  10-Year 
Financial  Plan  and  determine  program 
levels  for  FYs  1994  and  1995.  Interested 
p>ersons  had  the  opportunity  to  solicit 
information  from  BPA,  meet  with 
Program  managers  to  discuss  program 
issues,  and  to  submit  oral  and  written 
comments  to  BPA  in  July  and  August 
1992.  In  addition,  the  opportiinity  was 
extended  to  interested  parties  to  meet 
and  discuss  the  propos^  10-Year 
Financial  Plan  and  program  levels  with 
BPA  management,  including  the 
Administrator,  in  a  series  of  meetings 
that  occurred  throughout  the  region  in 
July.  Numerous  other  public  processes 
to  determine  BPA’s  program  needs  fed 
into  PIP.  BPA  releas^  its  decision  on 
the  10-Year  Financial  Plan  and  program 
levels  on  September  11,1992.  The  Final 
PIP  version  of  the  10-Year  Financial 
Plan  that  elaborates  BPA’s  consideration 
of  the  regional  discussions  will  be 
released  in  January  1993  for  review  and 
implementation  in  BPA’s  1993  rate  case. 

On  April  3, 1992,  when  the 
Administrator  formally  announced  the 
scope  and  schedule  for  PIP  to  all 
custcaners  and  interested  parties,  he 
stated  as  follows  concerning  the 
intended  effect  of  PIP: 

"In  the  end,  the  material  discussed  in  PIP 
requires  the  kind  of  management  judgment 
calls  that  we  cannot  fairly  assign  to  our 
technical  or  legal  stalfr.  That  is  why  I  place 
such  importance  on  the  personal 
participation  dtuing  PIP  itself  by  utility 
managers  and  policy  makers  on  energy  and 
the  enviromnent. 

After  PIP  and  by  September,  it  is  our  intent 
to  make  final  determiriations  on  all  of  our 
program  budget  levels  for  use  in  the  rate  case. 
These  final  program  level  decisions  will  be 
incorporated  into  the  rate  case  reveniM 
requirement  study.  If  for  some  reason  budget 
issues  arise  that  cannot  be  resolved  in  PIP, 
we  would  provide  other  forums  (aside  from 
PIP  and  the  rate  case]  in  order  to  reach  those 
decisions. 

After  PIP,  attention  will  then  shift  from 
these  planning  concerns  to  the  more 


technical  issues  of  the  rate  case  and  to  the 
host  of  other  contract  and  pmlicy  forums  yet 
ahead  of  us.  The  rate  case  itself  will  focus  on 
issues  of  cost  allocation  and  recovery,  and,  if 
necessary,  long-term  financial  goals.  The 
proceedings  will  begin  first  with  informal 
workshops  through  December  and  then  move 
into  the  formal  rate  case  itself  at  the 
beginning  of  1993.’’  (April  3, 1992, 
Administrator’s  letter  to  all  customers  and 
interested  parties.) 

This  was  reiterated  in  the 
Administrator’s  September  11, 1992, 
document  closing  out  the  1992  PIP 
entitled  “Setting  the  Financial  Course 
for  Fiscal  Years  1993, 1994, 1995.”  ’The 
Administrator  described  Attachment  B 
to  the  document  as  showing  “final 
program  levels,”  and  stated,  “These 
levels  will  not  be  revisited  in  the 
upcoming  rate  case,  although  BPA  is 
willing  to  further  discuss  them  as  part 
of  a  comprehensive  settlement  of  rate 
case  issues. 

Consistent  with  BPA’s  prior 
agreement,  implementation  of  the  10- 
Year  Financial  Plan  will  be  addressed  in 
this  rate  case.  Except  for  the  limited 
exceptions  hereafter  noted,  program  and 
program  level  decisions  will  not  be 
addressed  in  this  rate  case.  Accordingly, 
pursuant  to  §  1010.3(f)  of  the 
“Procedures  Governing  Bonneville 
Power  Administration  Rate  Hearings,” 

51  FR  7611  (March  5. 1986),  the 
Administrator  directs  the  Hearing 
Officer  to  exclude  from  the  record  any 
material  attempted  to  be  submitted  or 
arguments  attempted  to  be  made  in  the 
hearing  which  seek  to  in  any  way  visit 
the  appropriateness  or  reasonableness  of 
BPA’s  decisions  on  programs  or 
program  levels,  as  included  in  BPA’s 
cost  evaluation  period  of  FY  1993 
through  FY  1995  and  its  test  period 
revenue  requirements  for  FY  1994  and 
FY  1995.  Excepted  from  this  direction 
on  account  of  their  variable  nature, 
dependency  on  BPA’s  rate  case  models, 
or  timing,  are; 

(1)  Forecasts  of  residential  exchange 
benefits: 

(2)  Forecasts  of  purchase  power  costs; 

(3)  Provision  in  BPA’s  revenue 
requirement  for  cash  working  capital  or 
cash  lag  needs; 

(4)  Repayment  matters,  such  as 
interest  rate  forecasts,  scheduled 
amoritzatiou,  depreciation, 
replacements,  and  interest  expense;  and 

(5)  Updates  to  forecasts  by  BPA  which 
may  occur  in  the  Spring  of  1993  and  for 
which  no  other  review  forum  has  been 
provided. 


rV.  lYannnissioii  Rate  Schedules  and 
General  Transmission  Rate  Schedule 
Provisions  (GTRSPs) 

A.  Transmission  Rate  Schedules 

Schedule  FPT-93.1,  Formula  Power 
Transmission 

Section  I.  Availability 

This  schedule  supersedes  schedule 
FPT-91.1  for  all  firm  transmission 
agreements  which  provide  that  rates 
may  be  adjusted  not  more  frequently 
than  once  a  year.  It  is  available  for  firm 
transmission  of  electric  power  and 
energy  using  the  Main  (^d  and/or 
Secondary  System  of  the  FCRTS.  This 
schedule  is  for  fultyear  and  partial-year 
service  and  for  either  continuous  or 
intermittent  service  when  firm 
availability  of  service  is  required.  For 
facilities  at  voltages  lower  than  the 
Secondary  System,  a  different  rate 
schedule  may  be  specified.  Service 
under  this  schedule  is  subject  to  BPA’s 
GTRSPs. 

Section  11.  Rate 
A.  Full-Year  Service 

’The  monthly  charge  per  kilowatt  of 
billing  demand  shall  be  one-twelfth  of 
the  sum  of  the  Main  Grid  Charge  and 
the  Secondary  System  Charge,  as 
applicable  and  as  specified  in  the 
Agreement. 

1.  Main  Grid  Charge 

The  Main  Grid  Charge  per  kilowatt  of 
Transmission  Demand  shall  be  the  sum 
of  one  or  more  of  the  following 
component  factors  as  specified  in  the 
Agreement: 

a.  Main  Grid  Distance  Factor:  The 
amount  computed  by  multiplying  the 
Main  Grid  Distance  by  $0.0375  per  mile; 

b.  Main  Grid  Interconnection 
Terminal  Factor:  $0.32 

c.  Main  Grid  Terminal  Factor:  $0.45 

d.  Main  Grid  Miscellaneous  Facilities 
Factor:  $1.90 

2.  Secondary  System  Charge 

The  Secondary  System  Charge  per 
kilowatt  of  Transmission  Demand  shall 
be  the  sum  of  one  or  more  of  the 
following  component  factors  as 
specified  in  the  Agreement: 

a.  Secondary  System  Distance  Factor: 
The  {unount  determined  by  multiplying 
the  Secondary  System  Distance  by 
$0.2705  per  mile; 

b.  Secondary  System  Transformation 
Factor:  $4.01; 

c.  Secondary  System  Intermediate 
Terminal  Factor.  $1.29; 

d.  Secondary  System  Interconnection 
Terminal  Factor:  $0.70. 
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B.  Partial-Year  Service 

The  monthly  charge  per  kilowatt  of 
billing  demand  shall  be  as  specified  in 
Section  II. A  for  all  monfhs  of  the  year 
except  for  agreements  with  terms  5 
years  or  less  and  which  specify  service 
for  fewer  than  12  months  per  year.  The 
monthly  charge  shall  be: 

1.  During  months  for  which  service  is 
specified,  the  monthly  charge  defined  in 
Section  n.A,  and 

2.  During  other  months,  the  monthly 
charge  defined  in  Section  O.A 
multiplied  by  0.2. 

Section  III.  Billing  Factors 

Unless^therwise  stated  in  the 
Agreement,  the  billing  demand  shall  be 
the  largest  of: 

A.  the  Transmission  Demand; 

B.  The  highest  hoiurly  Scheduled 
Demand  for  the  month;  or 

C.  The  Ratchet  Demand. 

Schedule  FPT-91.3 — Formula  Power 
Transmission 

Section  I.  Availability 

This  schedule  continues  schedule 
FPT-91.3  for  all  firm  transmission 
agreements  which  provide  that  rates 
may  be  adjusted  not  more  frequently 
than  once  every  3  years.  It  is  available 
for  firm  transmission  of  electric  power 
and  energy  using  the  Main  Grid  and/or 
Secondary  System  of  the  FCRTS.  This 
schedule  is  for  full-year  and  partial-year 
service  and  for  either  continuous  or 
intermittent  service  when  firm 
availability  of  service  is  required.  For 
facilities  at  voltages  lower  ^an  the 
Secondary  System,  a  different  rate 
schedule  may  be  specified.  Service 
imder  this  schedule  is  subject  to  BPA’s 
GTRSPs. 

Section  11.  Rate 
A.  Full-Year  Service 

The  monthly  charge  per  kilowatt  of 
billing  demand  shall  be  one-twelfth  of 
the  sum  of  the  Main  Grid  Charge  and 
the  Secondary  System  Charge,  as 
applicable  and  as  specified  in  the 
Agreement. 

1.  Main  Grid  Charge 

The  Main  Grid  Charge  per  kilowatt  of 
Transmission  Demand  shall  be  the  sum 
of  one  or  more  of  the  following 
component  factors  as  specified  in  the 
Agreement: 

a.  Main  Grid  Distance  Factor:  The 
amount  computed  by  multiplying  the 
Main  Grid  Distance  by  $0.0281  per  mile; 

b.  Main  Grid  Interconnection 
Terminal  Factor.  $0.27; 

c.  Main  Grid  Terminal  Factor  $0.30; 

d.  Main  Grid  Miscellaneous  Facilities 
Factor:  $1.31. 


2.  Secondary  System  Charge 

The  Secondary  System  Charge  per 
kilowatt  of  Transmission  Demand  shall 
be  the  sum  of  one  or  more  of  the 
following  component  factors  as 
specified  in  the  Agreement: 

a.  Secondary  System  Distance  Factor. 
The  amount  determined  by  multiplying 
the  Secondary  System  Distance  by 
$0.1961  per  mile; 

b.  Secondary  System  Transformation 
Factor:  $2.53; 

c.  Secondary  System  Intermediate 
Terminal  Factor:  $0.84; 

d.  Secondary  System  Interconnection 
Terminal  Factor:  $0.44. 

B.  Partial-Year  Service 

The  monthly  charge  per  kilowatt  of 
billing  demand  shall  be  as  specified  in 
Section  11.  A  for  all  months  of  the  year 
except  for  agreements  with  terms  5 
years  or  less  and  which  specify  service 
for  fewer  than  12  months  per  year.  The 
charge  shall  be: 

1.  During  months  for  which  service  is 
specified,  the  monthly  charge  defined  in 
Section  II.A,  and 

2.  During  other  months,  the  monthly 
charge  defined  in  Section  II.A 
multiplied  by  0.2. 

Section  in.  Billing  Factors 

Unless  otherwise  stated  in  the 
Agreement,  the  billing  demand  shall  be 
the  largest  of: 

A.  The  Transmission  Demand; 

B.  The  highest  hourly  Scheduled 
Demand  for  the  month;  or 

C.  The  Ratchet  IDemand. 

Schedule  IR-93 — Integration  of 
Resources 

Section  I.  Availability 

This  schedule  supersedes  IR-91  and 
is  available  for  firm  transmission  service 
for  electric  power  and  energy  using  the 
Main  Grid  and/or  Secondary  System  of 
the  FCRTS.  The  definitions  of  Main 
Grid  and  Secondary  Systems  are  the 
same  as  for  the  FPT-93.1  and  FPT-91.3 
rate  schedules  and  are  contained  in  the 
GTRSPs.  For  facilities  at  voltages  lower 
than  the  Secondary  System,  a  different 
rate  schedule  may  be  specified.  Service 
imder  this  schedule  is  subject  to  BPA's 
GTRSPs. 

Section  n.  Rate 

The  monthly  charge  shall  be  the  sum 
of  A  and  B  where: 

A.  The  Demand  Charge  shall  be: 

1.  $0,430  per  kilowatt  of  billing 
demand:  or 

2.  For  Points  of  Integration  (POI) 
specified  in  the  Agreement  as  being 
short  distance  POI’s,  for  which  Main 


Grid  and  Secondary  System  facilities  am 
used  for  a  distance  of  less  than  75 
circuit  miles,  the  following  formula 
applies: 

l0.2-»-(0.8/75xtransinission  distance)] 

($0,430  per  kilowatt  of  billing  dnnandi 

Where: 

the  billing  demand  for  a  short 
distance  POI  is  the  demand  level 
specified  in  the  Agreement  for  such  POI, 
and  the  transmission  distance  is  the 
circuit  miles  between  the  POI  fat  a 
generating  resource  of  the  customer  and 
a  designated  Point  of  Delivery  serving 
load  of  the  customer.  Short  (fistanoe 
POI’s  are  determined  by  BPA  after 
considering  factors  in  addition  to 
transmission  distance. 

B.  The  Energy  Charge  shall  be: 

1.07  mills  per  Idlowatthour  of  billing 
energy. 

Section  m.  Billing  Factors 

To  the  extent  that  the  Agreement 
provides  for  the  customer  to  be  billed 
for  transmission  in  excess  of  the 
Transmission  Demand  or  Total 
Transmission  Demand,  as  defined  in  the 
Agreement,  at  the  nonfirm  transmission 
rate  (currently  ET-93),  such 
transmission  service  shall  not  contribute 
to  either  the  Billing  Demand  or  the 
Billing  Energy  for  the  IR  rats  provided 
that  the  customer  requests  such 
treatment  and  BPA  approves  in 
accordance  with  the  prescribed 
provisions  in  the  Agreement. 

A.  Billing  Demand 

The  billing  demand  shall  be  the 
largest  of; 

1.  the  Transmission  Demand,  except 
under  General  Transmission 
Agreements  where  a  Total  Transmission 
Demand  is  defined; 

2.  the  highest  hourly  Scheduled 
Demand  for  the  month;  or 

3.  the  Ratchet  Demand. 

B.  Billing  Energy 

The  hilling  energy  shall  be  the 
monthly  sum  of  sdheduled 
kilowatthours. 

Schedule  IS-93 — Southern  Intertie 
Transmission 

Section  I.  Availability 

This  schedule  supersedes  IS-91  and 
is  available  for  all  transmission  on  the 
Southern  Intertie.  Service  under  this 
schedule  is  subject  to  BPA's  GTRSPs. 

Sectitm  11.  Rate 
A.  Nonfirm  Rate 

The  charge  for  nonfirm  transmission 
of  non-Federal  power  shall  be  2.8  mills 
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per  kilowatthour  of  billing  energy.  This 
charge  applies  for  both  north-to-south 
and  sou^-to-north  transactions. 

B.  Firm  Power  Transmission  Rate 

The  charge  for  firm  transmission 
service  granted  access  by  BPA  shall  be 
$0,633  per  kilowatt  per  month  of  billing 
demand  and  1.43  mills  per  kilowatthour 
of  billing  energy.  Firm  transmission  will 
only  be  made  available  to  customers 
under  this  rate  schedule  who  have 
executed  a  contract  with  BPA  specifying 
use  of  the  Firm  Power  Transmission  rate 
for  either  north-to-south  or  south-to- 
north  transactions. 

Section  IIL  Billing  Factors 

A.  For  services  under  Section  n.A,  the 
billing  energy  shall  be  the  monthly  sum 
of  the  scheduled  kilowatthours,  plus  the 
monthly  sum  of  kilowatthours  allocated 
but  not  scheduled.  The  amount  of 
allocated  but  not  scheduled  energy  that 
is  subject  to  billing  may  be  reduc^  pro 
rata  by  BPA  due  to  forced  Intertie 
outages  and  other  uncontrollable  forces 
that  may  reduce  Intertie  capacity.  The 
amount  of  allocated  but  not  scheduled 
energy  that  is  subject  to  billing  also  may 
be  r^uced  upon  mutual  agreement 
between  BPA  and  the  customer. 

B.  For  services  under  Section  n.B,  the 
billing  demand  shall  be  the 
Transmission  Demand  as  defined  in  the 
Agreement.  The  billing  energy  shall  be 
the  monthly  sum  of  scheduled 
kilowatthours,  unless  otherwise 
specified  in  the  Agreement. 

Schedule  IN-93 — Northern  Intertie 
Transmission 

Section  I.  Availability 

This  schedule  supersedes  IN-91  and 
is  available  for  all  transmission  on  the 
Northern  Intertie.  Service  under  this 
schedule  is  subject  to  BPA’s  GTRSPs. 

Section  II.  Rate 

The  charge  for  transmission  of  non- 
Federal  power  on  the  Northern  Intertie 
shall  be  0.96  mills  per  kilowatthour. 

Section  III.  Billing  Factors 
Billing  Energy 

The  billing  energy  shall  be  the 
monthly  sum  of  the  scheduled 
kilowatthours. 

Schedule  IE-93 — Eastern  Intertie 
Transmission 

Section  I.  Availability 

This  schedule  supersedes  IE-91  and 
is  available  for  all  nonfirm  transmission 
on  the  Eastern  Intertie.  Service  under 
this  schedule  is  subject  to  BPA’s 
GTRSPs. 


Section  II.  Rate 

The  charge  for  transmission  of 
nonfirm  energy  on  the  Eastern  Intertie 
shall  be  2.09  mills  per  kilowatthour. 

Section  m.  Billing  Factors 
Billing  Energy 

The  billing  ejiergy  shall  be  the 
monthly  sum  of  the  scheduled 
kilowatthours. 

Schedule  ET-93 — Energy  Transmission 
Section  I.  Availability 

This  schedule  supersedes  ET-91, 
unless  otherwise  specified  in  the 
Agreement,  with  respect  to  delivery 
using  FCRTS  facilities  other  than  the 
Sou&em  Intertie,  Eastern  Intertie,  or  the 
Northern  Intertie,  and  is  available  for 
firm  (of  not  more  than  1  year  duration) 
or  nonfirm  transmission  between  points 
within  the  Pacific  Northwest.  BPA  may 
interrupt  nonfirm  service  which  is 
provided  under  this  rate  schedule. 
Service  under  this  schedule  is  subject  to 
BPA’s  GTRSPs. 

Section  II.  Rate 

The  charge  for  transmission  of  non- 
Federal  electric  energy  shall  be  2.06 
mills  per  kilowatthour. 

Section  III.  Billing  Factors 
Billing  Energy 

The  billing  energy  shall  be  the 
monthly  sum  of  scheduled 
kilowatthours. 

Schedule  MT-91 — Market  Transmission 
Section  I.  Availability 

This  schedule  supersedes  MT-89  and 
is  available  for  Transmission  Service  for 
transactions  using  FCRTS  facilities 
pursuant  to  the  Western  Systems  Power 
Pool  (WSPP)  Agreement,  ^rvice  under 
this  schedule  is  subject  to  BPA’s 
GTRSPs. 

Section  II.  Rate 

The  charge  shall  be  determined  in 
advance  by  BPA.  The  charge  shall  be 
based  on  the  duration  of  the  proposed 
transaction  and  shall  not  exceed  the 
following  rates. 

A.  Hourly  Fate 

The  maximum  charge  shall  be  6.5 
mills  per  kilowatthour  where  the  total 
hourly  revenues  fi'om  a  given 
transaction  during  a  calendar  day  shall 
not  exceed  the  product  of  the  Daily  rate 
and  the  maximum  demand  scheduled 
during  such  day. 

B.  Daily  Rate 

The  maximum  charge  shall  be  $.105 
per  kilowattday  where  the  total  demand 


charge  revenues  in  any  consecutive  7- 
day  period  shall  not  exceed  the  product 
of  the  Weekly  rate  and  the  highest 
demand  experienced  on  any  day  in  the 
7-day  period. 

C.  Weekly  Rate 

The  maximum  charge  shall  be  $.52 
per  kilowattweek. 

D.  Monthly  Rate 

The  maximum  charge  shall  be  $2.27 
per  kilowattmonth. 

Section  III.  Billing  Factors 

The  billing  factors  shall  be  specified 
in  advance  by  BPA,  as  to  representing 
the  Transmission  Service  use  or 
reservation. 

Schedule  UFT-83 — Use-of -Facilities 
Transmission 

Section  I.  Availability 

This  schedule  supersedes  UFT-1  and 
UFT-2  unless  otherwise  provided  in  the 
Agreement,  and  is  available  for  firm 
transmission  over  specified  FCRTS 
facilities.  Service  under  this  schedule  is 
subject  to  BPA’s  GTRSPs. 

Section  II.  Rate 

The  monthly  charge  per  kilowatt  of 
Transmission  Demand  specified  in  the 
Agreement  shall  be  one-twelfth  of  the 
annual  cost  of  capacity  of  the  specified 
facilities  divided  by  the  sum  of 
Transmission  Demands  (in  kilowatts) 
using  such  facilities.  Su^  annual  cost 
shall  be  determined  in  accordance  with 
Section  III. 

Section  III.  Determination  of 
Transmission  Rate 

A.  From  time  to  time,  but  not  more 
often  than  once  in  each  Contract  Year, 
BPA  shall  determine  the  following  data 
for  the  facilities  which  have  been 
constructed  or  otherwise  acquired  by 
BPA  and  which  are  used  to  transmit 
electric  power: 

1.  The  annual  cost  of  the  specified 
FCRTS  facilities,  as  determined  from  the 
capital  cost  of  such  facilities  and  annual 
cost  ratios  developed  from  the  FCRTS 
financial  statement,  including  interest 
and  amortization,  operation  and 
maintenance,  administrative  and 
general,  and  general  plant  costs. 

2.  The  yearly  noncoincident  peak 
demands  of  all  users  of  such  facilities  or 
other  reasonable  measurement  of  the 
facilities’  peak  use. 

B.  The  monthly  charge  per  kilowatt  of 
billing  demand  shall  be  one-twelfth  of 
the  sum  of  the  annual  cost  of  the  FCRTS 
facilities  used  divided  by  the  sum  of 
Transmission  Demands.  The  annual  cost 
per  kilowatt  of  Transmission  Demand 
for  a  facility  constructed  or  otherwise 
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acquired  by  BPA  shall  be  detennined  in 
accordance' with  the  following  formula: 

A 

0 

Where: 

A=The  annual  cost  of  such  facility  as 
determined  in  accordance  with  A.I. 
above. 

D=The  sum  of  the  yearly  noncoincident 

deirands  on  the  facility  as  determined  in 
accordance  with  A.2.  above. 

The  annual  cost  per  kilowatt  of 
facilities  listed  in  the  Agreement  which 
are  owned  by  another  entity,  and  used 
by  BPA  for  making  deliveries  to  the 
transferee,  shall  be  determined  from  the 
costs  spedhed  in  the  Agreement 
between  BPA  and  such  other  entity. 

Section  IV.  Determination  of  Billing 
Demand 

Unless  otherwise  stated  in  the 
Agreement,  the  factor  to  be  used  in 
determining  the  kilowatts  of  hilling 
demand  shall  be  the  lamest  of: 

A.  the  Transmission  Demand  ih 
kilowatts  specified  in  the  Agreement; 

B.  the  highest  hourly  Measured  or 
Scheduled  Demand  for  the  month,  the 
Measured  Demand  being  adjusted  for 
power  factor;  or 

C.  the  Ratchet  Demand. 

Schedule  TGT-1 — Townssnd-Garrison 
Transmission 

Section  I.  Avilability 

This  schedule  shall  apply  to  all 
agreements  which  provide  for  the  firm 
transmission  of  electric  power  and 
energy  over  transmission  fadlities  of 
BPA’s  section  of  the  Montana  [Eastern] 
Intertie.  Service  under  this  schedule  is 
subject  to  BPA’s  GTRSPs. 

Section  II.  Rate 

The  monthly  charge  shall  be  one- 
twelfth  of  the  sum  of  the  annual  charges 
listed  below,  as  applicable  and  as 
specified  in  the  agreements  for  firm 
transmission.  The  Townsend-Garrison 
500-kV  lines  and  associated  terminal, 
line  compensation,  and  communication 
facilities  are  a  separately  identified 
portion  of  the  Federal  Transmission 
System.  Annualswvenues  plus  credits 
for  government  use  should  equal  annual 
costs  of  the  facilities,  but  in  any  given 
year  there  may  be  either  a  surplus  or  a 
deficit.  Such  surpluses  or  deficits  for 
any  year  shall  be  accounted  for  in  the 
computation  of  annual  costs  for 
succeeding  years.  Revenue  requirements 
for  firm  transmission  use  will  be 
decreased  by  any  revenues  received 
from  nonfirm  use  and  credits  for  all 
government  use.  The  general 


methodology  for  determining  the  firm 
rate  is  to  divide  the  revenue 
requirement  by  the  total  firm  capacity 
requirements.  Therefore,  the  hi^er  the 
total  capacity  requirements,  the  lower 
will  be  the  unit  rate. 

If  the  government  provides  firm 
transmission  service  in  its  section  of  the 
Montana  (Eastern)  Intertie  in  exchange 
for  firm  transmission  service  in  a 
customer’s  section  of  the  Montana 
Intertie,  the  payment  by  the  government 
for  such  transmission  services  provided 
by  such  customer  will  be  made  in  the 
form  of  a  credit  in  the  calculation  of  the 
Intertie  Charge  for  such  customer. 

During  an  estimated  1-  to  3-year  period 
following  the  commercial  operation  of 
the  third  generating  unit  at  the  Colstrip 
Thermal  Generating  Plant  at  Colstrip, 
Montana,  the  capability  of  the  Federal 
Transmission  System  west  of  Garrison 
Substation  maydjfi' different  from  the 
long-term  situation.  It  may  not  be 
possible  to  complete  the  extension  of 
the  500-kV  portion  of  the  Federal 
Transmission  System  to  Garrison  by 
such  commercial  operation  date.  In  such 
event,  the  500/230  kV  transformer  will 
be  an  essential  extension  of  the 
Townsend-Garrison  Intertie  facilities, 
and  the  annual  costs  of  such  transformer 
will  be  included  in  the  calculation  of 
the  Intertie  Charge. 

However,  starting  1  month  after 
extension  to  Garrison  of  the  500-kV 
portion  of  the  Federal  Transmission 
System,  the  annual  costs  of  such 
transformer  will  no  longer  be  included 
in  the  calculation  of  the  Intertie  Charge. 

A.  Nonfirm  Transmission  Charge: 

This  charge  will  be  filed  as  a  separate 

rate  schedule  and  revenues  received 
thereunder  will  reduce  the  amount  of 
revenue  to  be  collected  under  the 
Intertie  Charge  below. 

B.  Intertie  Charge  for  Firm 
Transmission  Service: 


Intertie  Charge  =  [(TAC/12-NFR)  x  ] 
TCR 

Section  III.  Definitions 
A.  TAC=Total  Annual  Costs  of 
facilities  associated  with  the  Towmsend- 
Garrison  500-kV  Transmission  line 
including  terminals,  and  prior  to 
extension  of  the  500-kV  portion  of  the 
Federal  Transmission  System  to 
Garrison,  the  500/230  kV  transformer  at 
Garrison.  Such  annual  costs  are  the  total 
of: 

(1)  Interest  and  amortization  of 
associated  Federal  investment  and  the 
appropriate  allocation  of  general  plant 
costs; 


(2)  Operation  and  maintenance  costs; 

(3)  Allowance  for  BPA’s  general 
administrative  costs  which  are 
appropriately  allocable  to  such 
facilities,  and 

(4)  Payments  made  pursuant  to 
section  7(m)  of  Public  Law  96-501  with 
respect  to  these  facilities.  Total  Annual 
Costs  shall  be  adjusted  to  reflect 
reductions  to  unpaid  total  costs  as  a 
result  of  any  amounts  received,  under 
agreements  for  firm  transmission  service 
over  the  Montana  Intertie,  by  the 
government  on  account  of  any  reduction 
in  Transmission  Demand,  termination 
or  partial  termination  of  any  such’ 
agreement  or  otherwise  to  compensate 
BPA  for  the  imamortized  investment, 
annual  cost,  removal,  salvage,  or  other 
cost  related  to  such  facilities. 

B.  NFi?=Nonfirm  Revenues,  which  are 
equal  to: 

(1)  The  product  of  the  Nonfirm 
Transmission  Charge  described  in  n(A) 
above,  and  the  total  nonfirm  energy 
transmitted  over  the  Townsend-Garrison 
line  segment  under  such  charge  for  such 
month; 

Plus  (2)  the  product  of  the  Nonfirm 
Transmission  Charge  and  the  total 
nonfirm  energy  transmitted  in  either 
direction  by  the  Government  over  the 
Townsend-Garrison  line  segment  for 
such  month. 

C.  Cfl=Capacity  Requirement  of  a 
customer  on  the  Townsend-Garrison 
500-kV  transmission  facilities  as 
specified  in  its  firm  transmission 
agreement. 

D.  TC/?=Total  Capacity  Requirement 
on  the  Townsend-Garrison  500-kV 
transmission  facilities  as  calculated  by 
adding  (1)  the  sum  of  all  Capacity 
Requirements  (CR)  specified  in 
transmission  agreements  des^bed  in 
section  I;  and  (2)  the  Govemfnent’s  firm 
capacity  requirement.  'The 
Government’s  firm  capacity  requirement 
shall  be  no  less  than  the  total  of  the 
amounts,  if  any,  specified  in  firm 
transmission  agreements  for  use  of  the 
Montana  Intertie. 

E.  EC=Exchange  Credit  for  each 
customer  which  is  the  product  of  (1)  the 
ratio  of  investment  in  the  Townsend- 
Broad  view  500-kV  transmission  line  to 
the  investment  in  the  Townsend- 
Garrison  500-kV  transmission  line;  and 
(2)  the  capacity  which  the  Government 
obtains  in  the  Townsend-Broadview 
500-kV  tremsmission  line  through 
exchange  with  such  ctistomer.  If  no 
exchange  is  in  effect  with  a  customer, 
the  value  of  EC  for  such  customer  shdl 
be  zero. 
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Schedule  AC-93 — Southern  Intertie 
Annual  Cost 

Section  I.  Availability 

This  schedule  is  applicable  to  all 
parties  (New  Owners)  that  execute  PNW 
AC  Intertie  Capacity  Ownership 
Agreements  (Agreements)  will  be 
elective  on  the  date  of  commercial 
operation  of  the  facilities  described  in 
the  Agreement.  Service  under  this 
schedule  is  subject  to  BPA’s  GTRSPs. 

Section  n.  Rate 

The  rate  charges  reflect  the  terms  of 
the  Memorandum  of  Understanding 
(MOU),  signed  in  the  Fall  of  1991, 


between  BPA  and  potential  New 
Owners.  The  MOU  provides  for  the 
payment  by  New  Owners  of: 

(1)  21  percent  of  BPA’s  annual 
operations,  maintenance,  and  general 
plant  expense  (including  applicable 
overheads)  properly  chargeable  to  the 
AC  Intertie  facilities;  and  (2)  21  percent 
of  BPA’s  share  of  capitalized 
replacements  on  the  AC  intertie.  The 
monthly  charge  shall  be  the  sum  of  the 
charges  specified  in  sections  n.A  and 
n.B. 

A.  Maintenance  and  General  Plant 

The  monthly  charge  shall  equal  $328 
per  megawatt  of  billing  demand. 


B.  Replacement 

The  monthly  charge  shall  equal  $0  per 
megawatt  of  billing  demand. 

Section  m.  Adjustment  to 
Replacements  Rate 

A.  Determination  of  Billing  Adjustment 

New  Owners  will  receive  a  billing 
adjustment  for  the  difference  between 
actual  AC  Intertie  replacement  cost  and 
the  amormt  paid  under  section  n.B.  The 
Replacement  Rate  Adjustment  equals; 


AC  Intertie  work  orders  ($000)  *  .21 
725  MW  *  #  months 


Replacements  Rate 
(Section  II. B)  ($/MWmo) 


where  "#  months”  equals:  (1)  The 
number  of  months  that  this  rate 
schedule  is  in  effect  during  the  fiscal 
year  for  the  Initial  Replacement  Rate 
Adjustment:  or  (2)  the  number  of 
months  in  the  rate  period  for  the  Final 
Replacement  Rate  Adjustment. 

B.  Initial  Replacements  Rate  Adjustment 

New  Owners  will  receive  a  billing 
adjustment  for  each  fiscal  year  that  the 
actual  AC  Intertie  replacement  cost 
differs  from  the  amount  paid  under 
section  n.B.  At  the  end  of  each  year,  the 
cost  associated  with  AC  Intertie  woik 
orders  that  have  closed  during  the  fiscal 
year  will  be  determined.  The  unit  rate 
that  would  result  using  these  closed 
work  orders  is  compai^  to  the 
Replacements  rate  in  section  n.B  to 
determine  the  Initial  Replacements  Rate 
Adjustment.  , 

1.  Notice  Provisions 

Following  each  fiscal  year,  BPA  shall 
notify  all  New  Owners  by  Drcember  15 
of  the  proposed  Replacements  Rate 
Adjustment.  BPA  will  provide  the 
calculation  of  the  adjustment  and  a 
short  description  of  the  work  performed 
and  the  associated  cost  used  as  the  basis 
for  the  billing  adjustment.  In  addition  to 
written  notification,  BPA  may,  but  is  not 
obligated  to,  hold  a  public  meeting  to 
clarify  its  determinations. 

Written  comments  on  the  Initial 
Replacements  Rate  Adjustment  will  be 
accepted  through  the  end  of  January. 
Consideration  of  comments  submitted 
by  the  New  Owners  may  result  in  the 
billing  adjustment  differing  from  the 
initially  proposed  adjustment.  BPA 
shall  notify  all  New  Owners  of  the 


Initial  Replacements  Rate  Adjustment 
by  February  28. 

2.  Adjustment  of  Monthly  Bills 

An  adjustment  will  be  made  on  the 
New  Owner’s  monthly  bill  prepared 
during  March.  The  Initial  Replacements 
Rate  adjustment  will  be  multiplied  by 
the  sum  of  the  monthly  billing  factors 
frtim  the  relevant  fiscal  year  (or  the  New 
Onwer’s  share  in  megawatts  of  BPA’s 
PNW  AC  Intertie  Rated  Transfer 
Capability  multiplied  by  the  number  of 
months  that  this  rate  schedule  is 
effective  during  the  fiscal  year).  If  the 
Initial  Replacements  Rate  Adjustment  is 
positive,  an  adjustment  on  the  monthly 
bill  prepared  during  March  will  be 
made  as  an  additional  charge  to  the  New 
Owner.  If  the  result  is  negative,  an 
adjustment  on  the  monthly  bill  prepared 
during  April  will  be  made  to  credit  the 
New  Owner. 

C.  Final  Replacements  Rate  Adjustment 

The  actual  cost  associated  with  the 
AC  Intertie  work  orders  that  occur 
during  the  rate  period  may  change  after 
BPA  performs  its  final  analysis  of  the 
work  orders.  BPA  shall  compare  the  ^ 
imit  rate  for  the  rate  period  using  the' 
results  of  the  final  work  order  analysis 
to  the  average  of  the  unit  rates  from  the 
Initial  Replacements  Rate  Adjustments. 

1.  Notice  Provisions 

BPA  shall  notify  all  New  Owners  in 
May  1998  of  the  results  of  the 
calculations,  an  explanation  of  work 
order  change(s),  and  any  resulting 
billing  adjustment.  Written  comments 
from  New  Owners  will  be  accepted 
through  the  end  of  June.  BPA  shall 
notify  all  New  Owners  of  the  Final 


Replacements  Rate  Adjustment  by  July 
31.  Consideration  of  comments 
submitted  by  the  New  Owners  may 
result  in  the  Final  Replacements  Rate 
Adjustment  differing  firom  the  initially 
proposed  adjustment. 

2.  Adjustment  of  Monthly  Bills 

If  the  absolute  value  of  the  Final 
Replacements  Rate  Adjustment  is 
greater  than  or  equal  to  $1  per  megawatt 
per  month,  an  adjustment  will  be  made 
on  the  New  Owner’s  monthly  bill 
prepared  during  July.  For  each  New 
Owner,  the  Final  Replacements  Rate 
Adjustment  will  be  multiplied  by  the 
sum  of  the  monthly  billing  factors  firom 
the  relevant  fiscal  year  (or  the  New 
Owner’s  share  in  megawatts  of  BPA’s 
PNW  AC  Intertie  Rated  Transfer 
Capability  multiplied  by  the  number  of 
months  that  this  rate  schedule  is 
effective  during  the  fiscal  year).  If  the 
Final  Replacements  Rate  Adjustment  is 
positive,  an  adjustment  on  the  monthly 
bill  prepared  during  July  will  be  made 
as  an  additional  charge  to  the  New 
Owner.  If  the  result  is  negative,  an 
adjustment  on  the  monthly  bill  prepared 
during  July  will  be  made  to  credit  the 
New  Owner.  Interest  wilhbe  included  in 
any  adjustment. 

Section  IV.  Billing  Factor 

The  billing  demand  shall  be  the  New 
Owner’s  capacity  ownership  share  in 
megawatts  of  BPA’s  PNW  AC  Inertie 
Rated  Transfer  Capability  as  specified  in 
the  Agreement. 
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B.  General  Transmission  Bate  Schedule 
Provisions 

Section  I.  Adoption  of  Revised 
Transmission  Rate  Schedules  and 
General  Transmission  Rate  Schedule 
Provisions 

A.  Approval  of  Rates 

These  rate  schedules  and  GTRSP  shall 
become  effective  upon  interim  approval 
or  upon  final  confi^ation  and  approval 
by  FERC.  BPA  will  request  FERC  - 
approval  effective  October  1, 1993 
through  September  30, 1995. 

B.  General  Provisions 

These  1993  Transmission  Rate 
Schedules  and  associated  GTRSPs  are 
virtually  identical  to  and  supersede 
BPA’s  1991  Transmission  Rate 
Schedules  and  GTRSPs  (which  became 
effective  October  1, 1991)  hut  do  not 
supersede  prior  rate  schedules  required 
by  agreement  to  remain  in  force. 

Transmission  service  provided  shall 
be  subject  to  the  following  Acts,  as 
amended:  the  Boimeville  Project  Act, 
the  Regional  Preference  Act  (Pub.  L.  88- 
552).  the  Federal  Columbia  River 
Transmission  System  Act,  and  the 
Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act,  and  the 
Energy  Policy  Act  of  1992,  Pub.  L  102- 
486, 106  Stat.  2776  (1992). 

The  meaning  of  terms  used  in  the 
transmission  rate  schedules  shall  be  as 
defined  in  agreements  or  provisions 
which  are  attached  to  the  Agreement  or 
as  in  any  of  the  above  Acts. 

Section  n.  Billing  Factor  Definitions 
and  Billing  Adjustments 

A.  Billing  Factors 

1.  Scheduled  Demand 

The  largest  of  hourly  amounts 
wheeled  which  are  scheduled  by  the. 
customer  during  the  time  period 
specified  in  the  rate  schedtdes. 

2.  Metered  Demand 

The  Metered  Demand  in  kilowatts 
shall  be  the  largest  of  the  60-minute 
clock-hour  integrated  demands 
measured  by  meters  installed  at  each 
POD  during  each  time  period  specified 
in  the  applicable  rate  schedule.  Such 
measurements  shall  be  made  as 
specified  in  the  Agreement.  BPA,  in 
determining  the  Metered  Demand,  will 
exclude  any  abnormal  readings  due  to 
or  resulting  from:  (a)  emergencies  or 
breakdowns  on,  or  maintenance  or,  the 
FCRTS;  or  (b)  emergencies  on  the 
customer’s  facilities,  provided  that  such 
facilities  have  been  adequately 
maintained  and  prudently  operated  as 
determined  by  BPA.  If  more  than  one 
class  of  power  is  delivered  to  any  POD, 


the  portion  of  the  metered  quantities 
assigned  to  any  class  of  power  shall  be 
as  agreed  to  by  the  parties.  The  amount 
so  assigned  shall  constitute  the  Metered 
Demand  for  such  class  of  power. 

3.  Transmission  Demand 

The  demand  as  defined  in  the 
Agreement. 

4.  Total  Transmission  Dememd 

The  sum  of  the  transmission  demands 
as  defined  in  the  Agreement. 

5.  Ratchet  Demand 

The  maximum  demand  established 
during  the  previous  11  billing  months. 
Exception:  If  a  Transmission  demand  or 
Total  Transmission  Demand  has  been 
decreased  piursuant  to  the  terms  of  the 
Agreement  during  the  previous  11 
billing  months,  such  decrease  will  be 
reflected  in  determining  the  Ratchet 
Demand. 

B.  Billing  Adjustments 
Average  Power  Factor 

The  adjustment  for  average  power 
factor,  when  specified  in  a  transmission 
rate  schedule  or  in  the  Agreement,  shall 
be  made  in  accordance  with  the  averagh 
power  factor  section  of  the  General 
Wheeling  Provisions. 

To  maintain  acceptable  operating 
conditions  on  the  Federal  system,  BPA 
may  restrict  deliveries  of  power  at  any 
time  that  the  average  leading  power 
factor  or  average  lagging  power  factor 
for  all  classes  of  power  delivered  to 
such  point  or  to  such  system  is  below 
85  percent. 

Section  ID.  Other  Definitions 

Definitions  of  the  terms  below  shall 
be  applied  to  these  provisions  and  the 
Transmission  Rate  Schedules,  imless 
otherwise  defined  in  the  Agreement. 

A.  Agreement 

An  agreement  between  BPA  and  a 
customer  to  which  these  rate  schedules 
and  provisions  may  be  applied. 

B.  Eastern  Intertie 

The  segment  of  the  FCRTS  for  which 
the  transmission  facilities  consist  of  the 
Townsend-Garrisoh  double-circuit  500 
kV  transmission  line  segment  including 
related  terminals  at  Garrison. 

C.  Electric  Power 

Electric  peaking  capacity  (kW)  and/or 
electric  energy  (kWh). 

D.  FCRTS 

The  transmission  facilities  of  the 
Federal  Columbia  River  Power  System, 
which  include  all  transmission  facilities 
owned  by  the  government  and  operated 


by  BPA,  and  other  facilities  over  which 
BPA  has  obtained  transmission  rights. 

E.  Firm  Transmission  Service 

Transmission  service  which  BPA 
provides  for  any  non-Federal  power 
except  for  transmission  service  which  is 
scheduled  as  nonfirm.  If  the  firm  service 
is  provided  pursuant  to  the  Agreement, 
the  terms  of  the  Agreement  may  further 
define  the  service. 

F.  Integrated  Network 

The  segment  of  the  FCRTS  for  which 
the  transmission  facilities  provide  the 
bulk  of  transmission  of  ele^c  power 
within  the  Pacific  Northwest,  excluding 
facilities  not  segmented  to  the  network 
as  shown  in  the  Wholesale  Power  Rate 
Development  Study  used  in  BPA’s  rate 
development 

G.  Main  Grid 

As  used  in  the  FPT  and  IR  rate 
schedules,  that  portion  of  the  Integrated 
Network  with  facilities  rated  230  kV  and 
higher. 

H.  Main  Grid  Distance 

As  used  in  the  FPT  rate  schedules,  the 
distance  in  airline  miles  on  the  Main 
Grid  between  the  POI  and  the  POD. 
multiplied  by  1.15. 

I.  Main  Grid  Interconnection  Terminal 

As  used  in  the  FPT  rate  schedules. 
Main  Grid  terminal  facilities  that 
interconnect  the  FCRTS  with  non-BPA 
facilities. 

/.  Main  Grid  Miscellaneous  Facilities 

As  used  in  the  FPT  rate  schedules, 
switching,  transformation,  and  other 
facilities  of  the  Main  Grid  not  included 
in  other  components. 

K.  Main  6rid  Terminal 

As  used  in  the  FPT  rate  schedules,  the 
Main  Grid  terminal  facilities  located  at 
the  sending  and/or  receiving  end  of  a 
line  exclusive  of  the  Interconnection 
terminals. 

L  Nonfirm  Transmission  Service 

Interruptible  transmission  service 
which  BPA  may  provide  for  non-BPA 
power. 

M.  Northern  Intertie 

The  segment  of  the  FCRTS  for  which 
the  transmission  facilities  consist  of  two 
500  kV  lines  between  Custer  Substation 
and  the  United  States-Canadian  border, 
one  500  kV  line  between  Custer  and 
Monroe  Substations,  and  two  230  kV 
lines  from  Boundary  Substation  to  the 
United  States-Cana^an  border,  and  the 
associated  substation  facilities. 
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N.  Point  o//jitegralion  (POI) 

Connection  points  between  the 
FCRTS  and  non-BPA  facilities  where 
non-Federal  power  is  made  available  to 
BPA  for  wheeling. 

O.  Point  of  Delivery  (POD) 

Connection  points  between  the 
FCRTS  and  non-BPA  facilities  where 
non-Federal  power  is  delivered  to  a 
customer  by  BPA. 

P.  Secondary  Systenn 

As  used  in  the  FPT  and  IR  rate 
schedules,  that  portion  of  the  Integrated 
Network  focilities  with  operating 
voltage  of  115  kV  or  69 IW. 

Q.  Secondary  System  Distance 

As  used  in  the  FPT  rate*  schedules,  the 
number  of  ciitniit  miles  of  Secondary 
System  transmission  lines  between  die 
secondary  POI  and  the  Main  Grid  or  the 
secondary  POO,  or  the  Main  Grid  and 
the  secondary  POD. 

fl.  Secondary  System  Interconnection 
Terminal 

As  used  in  the  FPT  rate  schedules,  the 
terminal  facilities  on  the  Secondary 
System  that  interconnect  the  FCRTS 
with  non-BPA  facilities. 

S.  Secondary  System  Intermediate 
Terminal 

As  used  in  the  FPT  rate  schedules,  the 
first  and  final  terminal  facilities  in  the 
Secondary  System  transmission  path 
exclusive  of  the  Secondary  System 
Interconnection  terminals. 

T.  Secondary  Transformation 

As  used  in  the  FPT  rate  schedules, 
transformation  horn  Main  Grid  to 
Secondary  System  facilities. 

U.  Southern  Intertie 

The  segment  of  the  FCRTS  for  which 
the  major  transmission  facilities  consist 
of  two  500  kV  AC  lines  ficm  John  Day 
Substation  to  the  Oregon-Califomia 
border;  a  portion  of  the  500  kV  AC  line 
from  Buckley  Substation  to  Summer 
Lake  Substation;  when  completed,  the 
Third  AC  facilities,  which  include 
Captain  Jack  Substation  and  the  Alvey- 
Meridian  500  kV  AC  line;  one  1,000  kV 
DC  line  between  the  Celilo  Substation 
and  tlie  Oregon-Nevada  border;  and 
associated  substation  facilities. 

V'.  Transmission  Service 

As  used  in  the  MT  rate  schedule. 
Transmission  Service  is  as  defined  in 
the  WSPP  Agreement. 


Section  IV.  Billing  Infiarmaticm 

A.  Payment  of  Bills 

Bills  for  transmission  service  shall  be 
rendered  monthly  by  BPA.  Failure  to 
receive  a  bill  shall  not  release  the 
customer  from  liability  for  payment. 

Bills  for  amotmts  due  of  $50,000  or 
more  must  be  paid  by  direct  wire 
transfer;  customers  who  expect  that 
their  average  monthly  bill  will  not 
exceed  $50,000  and  who  expect  special 
difficulties  in  meeting  this  requirement 
may  request,  and  BPA  may  approve,  an 
exemption  fit>m  this  requirement.  Bills 
for  amounts  due  BPA  under  $50,000 
may  be  paid  by  direct  wire  transfer  or 
mailed  to  the  Bonneville  Power 
Administration,  P.O.  Box  6040, 

Portland.  Oregon  97228-6040,  or  to 
another  location  as  directed  by  BPA. 

The  procedures  to  be  followed  in 
making  direct  wire  transfers  will  be 
provided  by  the  Office  of  Financial 
Management  and  updated  as  necessary. 

1.  Computation  of  Bills 

The  transmission  billing  determinant 
is  the  electric  power  quantified  by  the 
method  specified  in  the  Agreement  or 
Transmission  Rate  Schedule.  Scheduled 
power  or  metered  power  will  be  used. 

The  transmission  customer  shall 
provide  necessary  information  to  BPA 
for  any  computation  required  to 
determine  the  proper  charges  for  use  of 
the  FCRTS,  and  shall  cooperate  with 
BPA  in  the  exchange  of  additional 
information  which  may  be  reasonably 
useful  for  respective  operations. 

Demand  and  energy  hillings  for 
transmission  service  under  each 
applicable  rate  schedule  shall  be 
roimded  to  whole  dollar  amounts,  by 
eliminating  any  amount  which  is  less 
than  50  cents  and  increasing  any 
amounts  from  50  cents  through  99  cents 
to  the  next  higher  dollar. 

2.  Estimated  Bills 

At  its  option,  BPA  may  elect  to  render 
an  estimated  bill  to  be  followed  at  a 
subsequent  billing  date  by  a  final  bill. 
The  estimated  bill  shall  have  the 
validity  of  and  be  subject  to  the  same 
payment  provisions  as  a  final  bill. 

3.  Billing  Month 

For  charges  based  on  scheduled 
quantities,  the  billing  month  is  the 
calendar  month.  For  charges  based  on 
metered  quantities,  the  billing  month  is 
defined  as  the  interval  between 
scheduled  meter-reading  dates.  The 
billing  month  will  not  exceed  31  days 
in  any  case.  While  it  may  be  necessary 
to  read  meters  on  a  day  other  than  the 
scheduled  meter-reading  date,  for 
determination  of  billing  demand,  the 


billing  month  will  cease  at  2400  hours 
on  the  last  scheduled  meter-reading 
date.  Schedules  will  be  predetermined. 
The  customer  must  give  30  days  notice 
to  request  a  change  to  the  schedule. 

4.  Due  Date 

Bills  shall  be  due  by  close  of  business 
on  the  20th  day  aftor  the  date  of  the  bill 
(due  date).  Should  the  20th  day  be  a 
Saturday,  Simday,  or  holiday  (as 
celebrated  by  the  customer),  the  due 
date  shall  be  the  next  following  business 
day. 

5.  Late  Payment 

Bills  not  paid  in  full  on  or  before 
close  of  business  on  the  due  date  shall 
be  subject  to  a  penalty  of  $25.  In 
addition,  an  interest  charge  of  one- 
twentieth  percent  (0.05  percent)  shall  be 
applied  each  day  to  the  sum  of  the 
unpaid  amount  and  the  penalty  charge. 
This  interest  charge  shall  be  assessed  on 
a  daily  basis  until  such  time  as  the 
unpaid  amount  and  penalty  charge  are 
paid  in  full. 

Remittances  received  by  mail  will  be 
accepted  without  assessment  of  the 
charges  referred  to  in  the  preceding 
paragraph  provided  the  postmark 
indicates  the  payment  was  mailed  on  or 
before  the  due  date.  Whenever  a  power 
bill  or  a  portion  thereof  remains  unpaid 
subsequent  to  the  due  date  and  after 
giving  30  days’  advance  notice  in 
writing,  BPA  may  cancel  the  contract  for 
service  to  the  customer.  However,  such 
cancellation  shall  not  affect  the 
customer’s  liability  for  any  charges 
accrued  prior  thereto  imder  such 
agreement. 

6.  Disputed  Billings 

In  the  event  of  a  disputed  billing,  fiill 
payment  shall  be  rendered  to  BPA  and 
the  disputed  amount  noted.  Disputed 
amounts  are  subject  to  the  late  payment 
provisions  specified  above.  BPA  shall 
separately  account  for  the  disputed 
amount.  If  it  is  determined  that  the 
customer  is  entitled  to  the  disputed 
amoimt,  BPA  shall  refund  the  disputed 
amount  with  interest,  as  determined  by 
BPA’s  Office  of  Financial  Management. 

BPA  retains  the  right  to  verify,  in  a 
manner  satisfactory  to  the 
Administrator,  all  data  submitted  to 
BPA  for  use  in  the  calculation  of  BPA’s 
rates  and  corresponding  rate 
adjustments.  BPA  also  retains  the  right 
to  deny  eligibility  for  any  BPA  rate  or 
corresponding  rate  adjustment  until  all 
submitted  data  have  been  accepted  by 
BPA  as  complete,  accurate,  and 
appropriate  for  the  rate  or  adjustment 
under  consideration. 
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7.  Revised  Bills 

As  necessary,  BPA  may  render  a 
revised  bill. 

a.  If  the  amoimt  of  the  revised  bill  is 
less  than  or  equal  to  the  amount  of  the 
original  bill,  the  revised  bill  shall 
replace  all  previous  bills  issued  by  BPA 
that  pertain  to  the  specified  customer 
for  the  specified  billing  period  and  the 
revised  bill  shall  have  the  same  date  as 
the  replaced  bill. 

b.  It  a  revision  causes  an  additional 
amount  to  be  due  BPA  or  the  specified 
customer  beyond  the  amount  of  the 
original  bill,  a  revised  bill  will  be  issued 
for  the  difference  and  the  date  of  the 
revised  bill  shall  at  its  date  of  issue. 

Issued  in  Portland,  Oregon,  on  January  5, 
1993. 

Randall  W.  Hardy, 

Administrator. 

(FR  Doc.  93-941  Filed  1-13-93;  8:45  ami 
BILUNQ  CODE  64S(M>1-M 


Office  of  Energy  Research 

Basic  Energy  Sciences  Advisory 
Committee;  Reestabiishment 

Pursuant  to  section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act  and  in 
accordance  with  title  41  of  the  Code  of 
Federal  Regulations,  §  101-6.1015,  and 
following  consultation  with  the 
Committee  Management  Secretariat, 
General  Services  Administration,  notice 
is  hereby  given  that  the  Basic  Energy 
Sciences  Advisory  Committee  has  been 
re-established  for  a  2-year  period 
beginning  in  December  1992.  The 
Committee  will  provide  advice  to  the 
Director,  Office  of  Energy  Research,  on 
the  Basic  Energy  Sciences  program. 

The  re-establishment  of  the  Basic 
Energy  Sciences  Advisory  Committee 
has  been  determined  to  be  essential  to 
the  conduct  of  the  Department’s 
business  and  to  be  in  the  public  interest 
in  connection  with  the  performance  of 
duties  imposed  upMi  the  Department  of 
Energy  by  law.  The  Committee  will 
operate  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act,  the  Department  of 
Energy  Organization  Act  (Pub.  L.  95- 
91),  and  rules  and  regulations  issued  in 
implementation  of  those  Acts. 

Further  information  regarding  this 
advisory  committee  can  ^  obtained 
from  Rachel  Murphy  at  (202)  586-3279. 

Issued  in  Washington,  DC,  on  January  8, 
1993. 

Marcia  L.  Morris, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  93-963  Filed  1-13-93;  8:45  am) 
BtLUNG  CODE  6450-01-M 


Federal  Energy  Regulatory 
Commlaalon 

[Docket  No.  ER93-263-000] 

Tampa  Electric  Co.;  Filing 

January  8, 1993. 

Take  notice  that  on  December  7, 1992, 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filhig  a  Letter  of 
Commitment  providing  for  the  sale  by 
Tampa  Electric  to  the  Seminole  Electric 
Cooperative,  lnc.*tSeminole)  of  available 
capacity  and/or  energy.  The  Letter  of 
Commitment  was  tendered  as  a 
supplement  to  Service  Schedule  G 
(Backup/Reserve  Interchange  Service) 
under  tne  existing  contract  for 
interchange  service  between  Tampa 
Electric  and  Seminole. 

Tampa  Electric  proposes  an  elective 
date  of  the  earlier  of  February  5, 1993, 
or  the  date  that  the  Letter  of 
Commitment  is  accepted  for  filing,  and 
therefore  requests  waiver  of  the 
Commission’s  notice  requirement. 

Copies  of  the  filing  have  been  served 
on  Seminole  and  the  Florida  Public 
Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NW.,  Washington. 
E)C  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
January  19, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-830  Filed  1-13-93;  8:45  ami 
BILUNG  CODE  <717-01-M 


[Docket  No.  RP93-63-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Tariff  Rling 

January  8, 1993. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (TGPL)  tendered 
for  filing  on  January  6, 1993  Fourth 
Revised  Fourth  Revised  Sheet  No.  50  to 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  which  tarifi  sheet  is 
proposed  to  be  effective  February  1, 
1993. 


The  revised  tariff  sheet  is  filed 
pursuant  to  Section  4  of  the  National 
Gas  Act  and  part  154  of  the  Federal 
Energy  Regulatory  Commission’s 
regulations.  TGPL  states  that  the  instant 
filhig  is  for  the  limited  purpose  of 
revising  rates  imder  IGPL’s  FT-NT  Rato 
Schedule  such  that  the  cost  factors  and 
rate  design  methodology  underlying 
such  rates  are  consistent  with  the  cost 
factors  and  rate  design  methods 
reflected  in  T^L’s  Docket  No.  RP92- 
137  general  rate  filing. 

Included  in  appendix  A  to  the  filing 
are  schedules  and  supporting 
workpapers  underlying  the  rates 
submitted  therein  and  an  explanation  of 
the  derivation  of  such  rates. 

TGPL  states  that  copies  of  the  instant 
filing  were  mailed  to  each  of  its  Rate 
Schedule  FT-NT  shippers  and 
interested  State  Commissions.  In 
accordance  with  provisions  of  §  154.16 
of  the  Commission’s  Regulations,  copies 
of  this  filing  are  available  for  public 
inspection,  during  regular  business 
hours,  in  a  convenient  form  and  place 
at  TGPL’s  main  offices  at  2800  Post  Oak 
Boulevard  in  Houston,  Texas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protect  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  January  15, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  ptlblic  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-852  Filed  1-13-93;  8:45  am] 
BILUNO  CODE  S717-41-M 


[Docket  No.  RP92-165-000] 

Trunkline  Gas  Company;  Informal 
Settlement  Conference 

January  8, 1993. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Friday,  January 
15, 1993,  at  10  a.m.,  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission. 
810  First  Street,  NE.,  Washington,  DC, 
for  the  purpose  of  finalizing  a  draft 
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settlement  document  in  the  above- 
referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  era  38S.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Betsy  Carr  at  (202)  208-1240  or  Marc  G. 
Genkinger  at  (202)  208-2215. 

LoixD.  Cashell, 

Secrefajy. 

(FR  Doc.  93-851  Filed  1-13-93;  8:45  am] 
BiujNG  C006  snr-et-M 


Office  of  Fossil  Energy 

[DockM  No.  FE  CAE  92-21  A  92-22; 
Cartification  Notlc»-1121 

Rling  CertMcstion  of  Compliance: 

Coal  Capability  of  New  Electric 
Powerpi^t  and  bidustrial  Fuel  Use  Act 

AGENCY:  Office  of  Fossil  Energy, 
Department  of  Energy. 

ACTION:  Notice  of  filing. 

SUMMARY:  Eagle  Point  Cogeneration 
Partnership  (CAE  92-21)  and  Kissimmee 
Utility  Au&ority  (CAE  92-22)  have 
submitted  coal  capability  self- 
certifications  pursuant  to  section  201  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978,  as  amended. 

ADOf^SSES:  Copies  of  the  self- 
certification  filings  are  available  for 
public  inspection  upon  request  in  the 
Office  of  Fuels  Programs,  Fossil  Energy, 
room  3F-0S6,  FE-52,  Forrestal  Building, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Russell  at  (202)  586-9624. 
SUPPLEMENTARY  INFORMATION:  Title  II  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  (FUA),  as  amended  (42 
U.S.C.  8301  et  seq.),  provides  that  no 
new  baseload  electric  powerplant  may 
be  constructed  or  operated  without  the 
capability  to  use  coal  or  another 
alternate  fuel  as  a  primary  energy 
source.  In  order  to  meet  the  requirement 
of  coal  capability,  the  owner  or  operator 
of  such  facilities  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 
energy  source  shall  certify,  pursuant  to 
FUA  section  201(d),  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  base  load  powerplant, 
that  such  powerplant  has  the  capability 
to  use  coal  or  another  alternate  fuel. 
Such  certification  establishes 
compliance  with  section  201(a)  on  the 
iif»y  it  is  filed  with  the  Secretary  The 


Secretary  is  required  to  publish  a  notice 
in  the  F^eral  Register  that  a 
certification  has  l^n  filed.  The 
following  owners/operators  of  proposed 
new  baseload  powerplants  have  filed 
self-certifications  in  accordance  with 
section  201(d). 

Owner:  Eagle  Point  Cogeneration 
Partnership,  Roanoke,  Virginia 
Operator  Coastal  Technology,  Inc., 
Roanoke,  Virginia 
Location:  Gloucester  ^unty,  New 
JersOT 

Plant  Configuration:  Combined  cycle 
cogeneration 
Capacity:  217  megawatts 
Fuel:  Natural  gas  and  refinery  by¬ 
product  gas 

Purchasing  Utilities:  Public  Service 
Electric  and  Gas  Company 
Expected  In-Service  Date:  May,  1991. 
Note:  On  November  13, 1987,  ANR 
Venture  Management  Co.  filed  a 
certification  for  this  facility  stating 
that  the  net  electrical  capacity  was 
170  MW.  This  latest  certification  has 
been  filed  to  notify  DOE  of  a  change 
in  the  name  of  the  owner  of  the 
facility  and  also  to  note  an  increase  in 
net  electrical  capacity  to  217  MW. 
Owner;  Kissimmee  Utility  Authority, 
Kissimmee,  Florida 
Operator:  Kissimmee  Utility  Authority 
Location:  Osceola  County,  Florida 
Plant  Configuration:  Simple  cycle 
combustion  turbine  (Unit  1); 
Combined  cycle  (Unit  2) 

Capacity:  40  megawatts  (Unit  1);  120 
megawatts  (Unit  2) 

Fuel:  Natural  gas 

Purchasing  Utilities:  Kissimmee  Utility 
Authority  and  Florida  Municipal 
Power  Agency  systems. 

Expected  In-Service  Date:  March,  1994 
(Unit  1);  January,  1995  (Unit  2) 

Issued  in  Washington,  DC,  on  January  6, 
1993. 

Charles  F.  Vacek, 

Deputy  Assistant  Secretary  for  Fuels 
Programs.  Office  of  Fossi!  Energy. 

(FR  Doc.  93-940  Filed  1-13-93;  8:45  ami 
BiLUNQ  CODE  SSSO-OI-M 


Office  of  Hearings  and  Appeals 

Proposed  Implementation  of  Special 
Refund  Procedures 

AGENCY:  Office  of  Hearings  and  Appeals, 
Department  of  Energy. 

ACTION:  Notice  of  proposed 
implementation  of  specieil  refund 
procedures. 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  proposed 
procedures  for  disbursement  of 


$340,000,  plus  accrued  interest,  in 
alleged  crude  oil  overcharges  obtained 
by  the  DOE  under  the  terms  of  a 
Consent  Order  and  Settlement 
Agreements  entered  into  with  Walter  J. 
Scott  A  Benjamin  J.  Agajanian  Oil 
Producers,  William  J.  Scott,  and 
Walter  J.  Scott  d/b/a  Scott  Oil 
Company.  Casa  No.  LEF-0053.  The 
OHA  has  tmitatively  determined  that  the 
funds  obtained  from  these  three  firms, 
plus  accrued  interest,  will  be  distributed 
in  accordance  with  the  DOE's  Modified 
Statement  of  Restitutionary  Policy 
Concerning  Crude  Oil  Overcharges. 

DATES  AND  ADDRESSES:  Comments  must 
be  filed  in  duplicate  on  or  before 
February  16, 1993,  and  should  be 
addressed  to  the  Office  of  Hearings  and 
Appeals,  Department  of  Energy,  1000 
Independence  Avenue  SW., 

Washington,  DC  20585.  All  comments 
should  display  a  reference  to  case 
number  LEF-0053. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  O.  Mann.  Deputy  Director. 

Roger  Klurfeld,  Assistant  Director, 

Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue  SW., 

Washington.  DC  20585,  (202)  586-2094 
(Mann):  586-2383  (Klurfeld). 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  205.282(b), 
notice  is  hereby  given  of  the  issuance  of 
the  Proposed  Decision  and  Order  set  out 
below.  The  Proposed  Decision  and 
Order  sets  forth  the  procedures  that  the 
DOE  has  tentatively  formulated  to 
distribute  to  eligible  claimants 
$340,000,  plus  accrued  interest, 
obtained  by  the  DOE  under  the  terms  of 
Consent  Order  Settlement  Agreements 
entered  into  with  Walter  J.  Scott  A 
Benjamin  J.  Agajanian  Oil  Producers, 
Walter  J.  Scott  d/b/a  Scott  Oil  Company, 
and  William  J.  Scott  on  December  17, 
1986,  July  27, 1991,  and  December  2, 
1991.  The  funds  were  paid  by  these 
three  firms  towards  the  settlements  of 
common  violations  of  the  Federal 
petroleum  price  and  allocation 
regulations  that  were  in  effect  from 
August  19, 1973  through  January  28, 
1981. 

The  OHA  has  proposed  to  distribute 
the  Scott  Settlement  fund  in  accordance 
with  the  DOE’S  Modified  Statement  of 
Restitutionary  Policy  Concerning  Crude 
Oil  Overcharges,  51  FR  27899  (August  4, 
1986)  (the  MSRP).  Under  the  MSRP, 
crude  oil  overcharge  monies  are  divided 
between  the  federal  government,  the 
states,  and  injured  purchasers  of  refined 
petroleum  products.  Refunds  to  the 
states  would  be  distributed  in 
proportion  to  each  slate’s  consumption 
of  petroleum  products  during  the  price 
control  period.  Refunds  to  eligible 
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punhasers  would  be  based  on  the 
numbw  of  rallons  of  petroleum 
products  which  th^  purchased  and  the 
degree  to  which  they  can  demonstrate 
injury. 

Any  member  of  the  public  may 
submit  writtm  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
provide  two  copies  of  their  siibmissions. 
Comments  must  be  submitted  within  30 
days  of  publication  of  this  notice  in  the 
Fe^ral  Register  and  should  be  s«at  to 
the  address  set  forth  at  the  beginning  of 
this  notice.  All  comments  received  in 
this  proceeding  will  be  available  for 
public  infection  between  the  hours  of 
1  p.m.  and  5  p.m.,  Monday  throu^ 
Friday,  except  federal  holidays,  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  located  in  room 
1E-234,1Q0Q  Independence  Avenue 
SW.,  Washington,  DC  20585. 

Dated:  januaiy  7, 1993. 

Geogre  B.  Brcznay, 

Director,  Office  of  Hearings  and  Appeals. 
January  7, 1993. 

Proposed  decision  and  Order  of  the 
Department  of  Energy — ^Implementation 
of  Special  Refund  Procedures 

Name  of  Firm:  Walter  J.  Scott  & 

Benjamin  j.  Agaianian,  Oil  Producers, 

William  J.  Scott,  Walter  J.  Scott  d/ 

b/a  Scott  Oil  Company 
Date  of  Filing:  December  11, 1992 
Case  Number:  LEF-0053 

On  December  11, 1992,  the  Economic 
Regulatory  Administration  (ERA)  of  &e 
Department  of  Energy  (DO^  filed  a 
Petition  for  the  Implementation  of 
Special  Refund  Procedures  with  the 
Office  of  Hearings  and  Appeals  (OHA), 
to  distribute  the  funds  which  Walter  J. 
Scott  &  Benjamin  J.  Agajanian  Oil 
Producers,  Walter  J.  Scott  d/b/a  Scott 
Oil  Company,  and  William  J.  Scott 
remitted  to  the  DOE  pursuant  to  a 
December  17, 1986  Consent  Order,  a 
July  27, 1991  Settlement  Agre«nent  and 
General  Agreement  and  a  December  2, 
1991  Settlement  Agreement  and  General 
Release.  These  thrm  firms  have  remitted 
$340,000  pursuant  to  their  respective 
Consent  Order  and  Settlement 
Agreements,  to  which  $57,099  has 
accrued  as  of  November  30, 1992.  In 
accordance  with  the  procedural 
regulations  codified  at  10  CFR  part  205, 
subpart  V  (subpart  V),  the  ERA  requests 
in  its  Petiticm  mat  the  OHA  establish 
special  procedures  to  make  refunds  in 
order  to  remedy  the  effects  of  alleged 
regulatory  violations  which  were 
resolved  by  the  above  mentioned 
Consent  O^er  and  Settlement 
Agreements.  This  Proposed  Decision 


and  Ord»  sets  forth  the  OHA‘s  plan  to 
distribute  these  funds. 

L  Background 

The  ERA  issued  Proposed  Remedial 
Orders  (PROs)  to  the  above  mentioned 
firms  on  June  4, 1982,  alleging  that  they 
had  violated  the  DOE  price  regulations. 
In  the  mOs,  the  ERA  round  thirt  the 
three  firms  had  sold  crude  oil  from 
various  leases  during  the  respective 
audit  periods  at  prices  in  excess  of  the 
lower^tiCT  ceiling  price  specified  in  10 
CFR  212.73.  On  March  21. 1984,  the 
DOE  issued  a  Remedial  Order  that 
omsolidated  the  proposed  Remedial 
Orders  issued  to  (he  three  firms  for 
common  violations  of  the  Federal 
petrolexun  price  and  allocaticm 
regulations  that  were  in  effect  from 
Arigiist  19, 1973  through  Januaiy  28, 
1981.  The  DOE  and  Benjamin  J. 
Agajanian  entered  into  a  Decembw  17, 
1986  Consent  Order,  whereby  Agajanian 
was  directed  to  pay  the  stun  of 
$105,000,  plus  interest,  to  the  DOE  The 
DOJ  and  William  J.  Scott  entered  into  a 
July  27, 1991  Settlement  Agreement  and 
Gemral  Agreement,  whweby  Scott  was 
directed  to  pay  the  sum  of  $125,000, 
plus  interest,  to  the  DOJ  to  settle  all 
claims.  In  addition,  the  DOJ  and  Walter 
J.  Scott  entered  into  a  December  2, 1991 
Settlement  Agreemmit  and  General 
Release,  whereby  Scott  was  directed  to 
pay  the  s^un  of  $110,000,  plus  interest 
to  the  DOJ  to  settle  all  claims.  The  three 
firms  in  total  have  remitted  $340,000,  to 
which  $57,099  in  interest  has  accrued  as 
of  November  30, 1992,  making  available 
a  total  of  $397,099  (the  Scott  ^ttlement 
fund)  for  distribution  through  subpart  V. 
These  funds  are  being  held  in  an 
interest-bearing  escrow  account 
maintained  at  the  Department  of  the 
Treasury  pending  a  determination 
regarding  their  proper  distribution. 

II.  Jurisdiction  and  Authority 

The  subpart  V  regiilations  set  forth 
general  guidelines  which  may  be  used 
by  the  OHA  in  formulating  and 
implementing  a  plan  of  distribution  of 
funds  receiv^  as  a  result  of  an 
enforcement  proceeding.  The  DOE 
policy  is  to  use  the  subpart  V  process  to 
distribute  such  funds.  For  a  more 
detailed  discussion  of  subpart  V  and  the 
authority  of  OHA  to  fashion  procedures 
to  distribute  refunds,  see  Petroleum 
Overcharge  Distribution  and  Restitution 
Act  of  1986, 15  U.S.C.  4501-07,  Office 
of  Enforcement,  9  DOE  ^  82,508  (1981), 
and  Office  of  Enforcement,  8  DOE 
1 82,597  (1981)  (Vickers). 

We  have  considered  the  ERA’S 
petition  that  we  implement  a  subpart  V 
proceeding  with  respect  to  the  Scrott 
Settlement  fund  and  have  determined 


that  sudx  a  proceeding  is  appn^riata 
This  Propo^  Dedsian  and  Or^  sets 
forth  the  CXlA's  tentative  plan  to 
distribute  fids  fund. 

m.  Proposed  Rdvnd  Procedures 
A.  Crude  Oil  Hefund  Policy 

We  propose  to  distribute  the  funds 
obtainM  pursuant  to  the  above 
mentioned  Consent  Order  and 
Settlement  Agreements  in  accordance 
with  the  D(K*s  Modified  Statement  of 
Restitutionary  Policy  in  Crude  Oil 
Cases,  51  FR  27899  (August  4. 1986) 

(the  MSRP).  The  MSRP  was  issued  as  a 
result  of  a  court-approved  Settlmnent 
Agreraient  In  re:  The  Department  of 
Energy  Stripper  Well  Exemption 
Litigatimi.  653  F.  Sunp.  108  (D.  Kan.), 

6  F^.  Energy  Guiduines  1 90,509 
(1986)  (the  Stripper  Well  Settlement 
Agreement).  Urn  MSRP  establishes  that 
40  percent  of  the  crude  oil  overcharge 
funds  will  be  remitted  to  the  federal 
government,  another  40  percent  to  the 
states,  and  up  to  20  percent  may  be 
initially  reserved  for  the  payment  of 
claims  by  injured  parties.  The  MSRP 
also  specifies  that  any  monies  remaining 
after  ^  valid  claims  injured 
purchasers  are  paid  be  disbursed  to  the 
federal  government  and  the  states  in 
equwl  amounts. 

The  OHA  has  utilized  the  MSRP  in  all 
subpart  V  proceedings  involving  allied 
crude  oil  violations.  See  Order 
Implemorting  the  MSRP.  51  FR  29689 
(August  20, 1986).  This  Order  provided 
a  period  of  30  days  for  the  fihi^  of 
comments  or  objections  to  our  proposed 
use  of  the  MSRP  as  the  groundwoik  for 
evaluating  claims  in  crude  oil  refund 
proceedings.  Following  this  period,  the 
OHA  issu^  a  Notice  evaluating  the 
nummous  comments  which  it  received 
pursuant  to  the  Order  Implementing  the 
MSRP.  This  Notice  was  published  at  52 
FR  11737  (April  10. 1987)  (the  April  10 
Notice). 

The  A|Hil  10  Notice  ccmtained 
guidance  to  assist  potential  claimants 
wishing  to  file  refund  applications  for 
crude  oil  monies  under  the  subpart  V 
regulations.  Generally,  all  claimants 
would  be  required  to  (1)  document  their 
purchase  volumes  of  petroleum 
prodxicts  during  the  August  19, 1973 
throu^  January  27. 1981  crude  oU  price 
control  period,  and  (2)  prove  that  they 
were  injured  by  the  alleged  crude  oil 
overcharges.  We  also  specified  that  end- 
users  of  petroleum  products  whose 
businesses  are  unrelated  to  the 
petroleum  industry  will  be  presumed  to 
have  been  injured  by  the  allied  crude 
oil  overcharges  and  need  not  submit  any 
additicmal  proof  of  injury  beyond 
documentation  of  their  purchase 
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volumes.  See  City  of  Columbus,  Georgia, 
16  DOE  1 85.550  (1987).  Additionallv, 
we  stated  that  crude  oil  refunds  would 
be  calculated  on  the  basis  of  a  per  gallon 
(or  “volumetric”)  refund  amoimt,  which 
is  obtained  by  dividing  the  crude  oil 
refund  pool  by  the  total  consumption  of 
petroleum  pr^ucts  in  the  United  States 
during  the  crude  oil  price  control 
period.  The  OHA  has  adopted  the 
refund  procedures  outlin^  in  the  April 
10  Notice  in  numerous  cases.  See,  e.g.. 
Shell  Oil  Co.,  17  DOE  1 85,204  (1988) 
(Shell);  Mountain  Fuel  Supply  Co.,  14 
DOE  185,475  (1986)  (Mountain  Fuel). 

B.  Refund  Claims 

We  propose  to  adopt  the  DOE’s 
standi  crude  oil  renmd  procedures  to 
distribute  the  monies  in  the  Scott 
Settlement  fund.  We  have  chosen  to 
initially  reserve  20  percent  of  the  fund, 
plus  accrued  interest,  for  direct  refunds 
to  claimants  in  order  to  ensure  that 
sufBcient  funds  will  be  available  for 
injured  parties.  This  reserve  figrire  may 
later  be  reduced  if  circumstances 
warrant. 

The  OHA  will  evaluate  crude  oil 
refund  claims  in  a  maimer  similar  to 
that  used  in'subpturt  V  proceedings  to 
evaluate  claims  based  on  alleged  refined 
product  overcharges.  See  Mountain 
Fuel,  14  DOE  at  88,869.  Under  these 
procedures,  claimants  will  be  required 
to  document  their  purchase  volumes  of 
petroleum  products  and  prove  that  they 
were  injur^  as  a  result  of  the  alleged 
violations. 

We  will  adopt  a  presumption  that  the 
crude  oil  over^arges  were  absorbed, 
rather  than  passed  on,  by  applicants 
which  were  (1)  end-users  of  petroleum 
products,  (2)  unrelated  to  the  petroleum 
industry,  and  (3)  not  subject  to  the 
regulations  promulgated  under  the 
Emergency  Petroleum  Allocation  Act  of 
1973  (EPAA),  15  U.S.C.  751-760h.  In 
^  order  to  receive  a  refund,  end-user 
claimants  need  not  submit  any  evidence 
of  injury  beyond  documentation  of  their 
purchase  volumes.  See  Shell,  17  DOE  at 
88,406. 

Petroleum  retailer,  reseller,  and 
refiner  applicants  must  submit  detailed 
evidence  of  injury,  and  they  may  not 
rely  upon  the  injury  presumptions 
utilized  in  some  refined  product  refund 
cases.  Id.  These  applicants  may, 
however,  use  econometric  evidence  of 
the  type  found  in  the  OHA  Report  on 
Stripper  Well  Overcharges,  6  Fed. 
Energy  Guidelines  1 90,507  (1985).  See 
also  Petroleum  Overcharge  Distribution 
and  Restitution  Act  section  3003(b)(2), 
15  U.S.C.  4502(b)(2).  If  a  claimant  has 
executed  and  submitted  a  valid  waiver 
pursuant  to  one  of  the  escrows 
established  by  the  Stripper  Well 


Settlement  Agreement,  it  has  waived  its 
rights  to  file  an  application  for  subpart 
V  crude  oil  refund  monies.  See  Mid- 
America  Dairymen  v.  Herrington,  878 
F.2d  1448  (Temp.  Emer.  Ct.  App.),  3 
Fed.  Energy  Guidelines  1 26,617  (1989); 
In  re:  Department  of  Energy  Stripper 
Well  Exemption  Litigation,  707  F.  Supp. 
1267  (D.  Kan.),  3  Fed.  Energy  Guidelines 
126,613  (1987). 

As  htis  been  stated  in  prior  Decisions, 
a  crude  oil  refund  applicant  will  only  be 
required  to  submit  one  application  for 
its  share  of  all  available  crude  oil 
overcharge  funds.  See.  e.g.,  A. 

Tarricone,  Inc.,  15  DOE  1 85,495  (1987). 
A  party  that  has  already  submitted  a 
claim  in  any  other  crude  oil  refund 
proceeding  implemented  by  the  DOE 
need  not  file  another  claim.  The  prior 
application  will  be  deemed  to  be  filed 
in  all  crude  oil  refund  proceedings 
finalized  to  date.  The  IX)E  has 
established  June  30, 1994  as  the  current 
deadline  for  filing  an  Application  for 
Refund  from  the  crude  oil  funds. 
C^intema  Energy  Corp.,  21  DOE  1 85,032 
(1991).  It  is  the  policy  of  the  DOE  to  pay 
all  crude  oil  refund  claims  at  the  rate  of 
$.0008  per  gallon.  While  we  anticipate 
that  applicants  that  filed  their  claims 
before  June  30, 1988  will  receive  a 
supplemental  refund  payment,  we  will 
decide  in  the  future  whether  claimants 
that  filed  later  applications  should 
receive  additional  refunds.  See,  e.g., 
Seneca  Oil  Co.,  21  DOE  1 85,327  (1991). 
Notice  of  any  additional  amoimts 
available  in  the  future  will  be  published 
in  the  Federal  Register. 

C.  Payments  to  the  Federal  Government 
and  the  States 

Under  the  terms  of  the  MSRP,  we 
propose  that  the  remaining  eighty 
percent  of  the  alleged  crude  oil 
overcharge  amounts  subject  to  this 
Proposed  Decision,  plus  accrued 
interest,  should  be  disbursed  in  equal 
shares  to  the  states  and  federal 
government  for  indirect  restitution. 
Refunds  to  the  states  will  be  in 
proportion  to  the  consumption  of 
petroleum  products  in  ea^  state  during 
the  period  of  price  controls.  The  share 
or  ration  of  the  funds  which  each  state 
will  receive  is  contained  in  Exhibit  H  of 
the  Stripper  Well  Settlement 
Agreement,  6  Fed.  Energy  Guidelines 
1 90,509  at  90,687.  When  disbursed, 
these  funds  will  be  subject  to  the  same 
limitations  and  reporting  requirements 
as  all  other  crude  oil  monies  received  by 
the  states  under  the  Stripper  Well 
Settlement  Agreement. 

It  Is  Therefore  Ordered  That 

The  refund  amount  remitted  to  the 
Department  of  Energy  by  Walter  J.  Scott 


&  Benjamin  J.  Agajimian  Oil  Producers, 
William  J.  Sc^,  and  Walter  J.  Scott  d/ 
b/a  Scott  OirCompany  pursuant  to  the 
Consent  Order  and  Settlement 
Agreements  entered  into  on  December 
17, 1986,  July  27. 1991,  and  December 
2, 1991,  will  be  distributed  in 
accordance  with  the  foregoing  Decision. 

[FR  Doc.  93-961  Filed  1-13-93;  8:45  am] 
MUING  CODE  MSa-01-M 


Pittsburgh  Energy  Technology  Center 

Unsollctted  Financial  Assistance 
Award 

AGENCY:  U.S.  Department  of  Energy. 
ACTION:  Acceptance  of  an  imsolicited 
proposal  application  of  a  grant  award 
with  the  University  of  Arizona. 

SUMMARY:  The  Department  of  Energy 
(DOE)  announces  that  pursuant  to  10 
CFR  600.14  (D)  and  (E),  it  intends  to 
award  financial  assistance  (grant) 
through  the  Pittsburgh  Energy 
Technology  Center  to  the  University  of 
Arizona  for  a  research  effort  entitled 
“Regeneration  of  FGD  Waste  Liquors: 
Production  of  Ammonium  and 
Potassium  Sulfate  Mixed  Fertilizer.” 
ADDRESSES:  Department  of  Energy, 
Pittsburgh  Energy  Technology  Center, 
Acquisition  and  Assistance  Division, 
P.O.  Box  10940,  MS  921-118, 

Pittsburgh,  PA  15236. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Y.  Mitchell,  Contract  Specialist 
(412)  892-4862. 

SUPPLEMENTARY  INFORMATION: 

Grant  Number:  DE-FG22-93PC92582. 
Title  of  Research  Effort:  “Regeneration 
of  FGD  Waste  Liquors:  Production  of 
Ammonium  and  Potassium  Sulfate 
Mixed  Fertilizer.” 

Awardee:  University  of  Arizona. 

Term  of  Assistance  Effort:  Twelve  (12) 
months. 

Grant  Estimated  Total  Value:  48,787. 

Objective:  Based  upon  the  authority  of 
10  CFR  600.14  (D)  and  (E),  the  objective 
of  this  grant  is  for  Arizona  University  to 
study  a  method  for  regenerating  the 
waste  FGD  Liquors  from  the  Miami  Fort 
pilot  tests  and  to  produce  an  ammonia 
and  potassium  sulfate  mixed  fertilizer 
product.  This  process  involves  the 
precipitation  of  the  N-S  compounds 
followed  by  their  hydrolysis.  The 
proposed  work  is  considered  to  be 
relevant  to  the  DOE  mission  in  that  the 
program  will  provide  a  mechanism  for 
communication,  interaction  and 
research  between  DOE  and  Arizona 
University  in  the  continuous  process  for 
the  regeneration  of  waste  scrubber 
liquors  from  the  combined  SOx-NO* 
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scrubbing  systems.  The  development  of 
this  technology  would  assist  utilities  in 
complying  with  the  1990  Clean  Air  Act. 
while  still  encouraging  and  enhancing 
the  use  of  coal,  which  is  a  major  goal  of 
the  DOE  Flue  Gas  Cleanup  program. 

Doted;  December  18, 1992. 

Dale  A.  Sicillano, 

Contracting  Officer. 

[FR  Doc.  93-939  Filed  1-13-93;  8:45  am] 
BIUING  CODE  S4S0-«1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-36188;  FRL-4ia4-^ 

Sugarcane  Borer  Control  in  Louialana 
and  the  Ecological  Risks  Associated 
With  Control  of  the  Sugarcane  Borer; 
Notice  of  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Meeting. 

SUMMARY:  EPA  will  conduct  a  public 
meeting  on  February  4. 1993,  to  solicit 
public  comment  on  sugarcane  b<UM’ 
ccmtrol  in  Louisiana,  including  risks, 
benefits,  alternative  ccmtrol  methods 
and  possible  risk  reduction  measures. 
EPA  believes  that  when  used  in  the 
present  manner,  a2dnphos-methyl  (trade 
name  Guthion),  the  primary  pesticide 
used  to  control  the  sugarcane  b(»er, 
poses  a  hazard  to  the  environment.  EPA 
notes  that  the  other  pesticides  used  to 
control  sugarcane  borer  also  pose 
ecological  hazards. 

EPA  intends  to  take  action  to  reduce 
the  adverse  ecological  effects  posed  by 
pesticides  from  control  of  the  sugarcane 
borm  and  encourages  public 
participation  to  assist  in  its  decision. 
DATES:  The  meeting  will  be  held  on 
February  4, 1993.  Written  comments 
from  interested  parties  not  able  to  attend 
the  meeting  must  be  received  on  or 
before  February  5, 1993.  Persons  who 
wish  to  speak  at  the  public  meeting  are 
encouraged  to  register  in  advance  by 
submitting  a  brief  written  request  to 
EPA  on  or  before  January  29, 1993. 
ADDRESSES:  The  meeting  is  open  to  the 
public  and  will  be  held  in  the  Norman 
Efferson  Louisiana  State  University 
Agriculture  Center  Building,  Room  214, 
Louisiana  State  University  Campus, 
Highland  Road.  Baton  Rouge,  LA  70894- 
5203.  The  public  meeting  will  begin  at 
1:00  p.m.  and  will  continue  to  7:00  p.m. 
Interested  parties  who  caimot  attend  the 
public  meeting  but  who  wish  to 
comment  may  do  so  by  submitting 
written  comments.  Comments  should  be 
addressed  to  the  person  listed  under  FOR 


FURTHER  INFORMATION  CONrACT. 
Comments  rocmved  on  os  before  the 
specified  date  will  be  considered  by  the 
Agency  before  a  final  deciskm  is 
reached  on  the  appropriate  action  to  be 
taken  with  r^ard  to  sugarcane  borer 
control  at  this  use  site. 

FOR  FURTHER  VVORMATION  CONTACT:  By 
mail:  Tom  Moriarty,  Spedal  Review  nod 
Reregistraticm  Division,  Office  of 
Pesticide  Programs  (H7508W), 
Environmental  Protection  Ag^cy,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person;  Crystal  Station  3rd  Floor,  2800 
Jefferson-Davis  Highway,  Ariington,  VA. 
(703]  308-8035  (telephone).  (703)  308- 
8041  (fax). 

SUPPLEMENTARY  INFORMATION: 

I.  BadKground 

Sugarcane  production  in  Louisiana 
accounts  for  35  percent  of  the  total  U.S. 
sugarcane  production  and  the  sugarcane 
borer  is  one  of  the  pests  that  threaten 
sugarcane  production.  Without  control 
of  this  pest,  the  Agency  estimates  that 
the  potential  yield  loss  in  Louisiana 
would  be  significant 

Several  insecticides  are  used  for 
control  of  the  sugarcane  borer  in 
Louisiana.  The  pesticide  most  often 
used  is  Guthion.  which  is  produced  by 
Miles  Incorporated  and  Makhteshim 
Chemical  Works  of  Israel.  Guthion  is  an 
organophosphate  pesticide  registered  for 
use  on  over  100  crops  for  control  of  over 
200  pests.  It  is  an  acutely  toxic  pesticide 
and  all  liquid  formulations  with 
concentrations  of  13.5%  active 
ingredient  or  greater  have  been 
classified  for  “restricted  use”. 

Laboratory  data  indicate  that  Guthion 
is  very  highly  toxic  to  aquatic 
organisms.  Field  data  on  Guthion 
confirm  the  laboratory  data  and  the 
Agency’s  ecological  risk  concerns  for 
this  chemical.  Because  Guthion  is 
moderately  mobile  and  water  soluble,  it 
is  likely  to  move  from  where  it  is 
applied  into  surface  water.  Guthion  is 
al^  pwsistent  in  the  terrestrial 
environment  with  a  field  dissipation 
half-life  ranging  from  30  to  181  days. 
This  means  a  pxirtion  of  the  product 
may  remain  on  or  near  the  surface  of  the 
plant  for  the  duration  of  this  time  and 
will  likely  be  present  even  longer. 

The  environmental  conditions  under 
which  sugarcane  is  grown  in  Louisiana 
and  the  chemical  cl^acteristics  of 
Guthion  promote  runoff  of  this  chemical 
into  surrounding  surface  water.  Guthion 
is  typically  applied  during  a  time  of 
year  when  Louisiana  receives  frequent 
rain  showers.  In  addition,  the 
predominantly  clay-rich  soil  in  which 
sugarcane  is  grown  favors  runoff.  This 
has  led  to  direct  fish  mortality. 


In  1991,  sevwal  fi8fa4dll  incidents 
WM»  reported  in  which  the  total  number 
of  dead  fish  was  estiinated  to  range  from 
400,000  to  750,000.  Following  the  1991 
incidents,  significant  label  dirges  wme 
made  for  Guthion  use  on  sugarcane  to 
tiy  to  reduce  the  risk  to  aquatic 
organisms.  Despite  the  1^1  changes 
that  were  implemented  in  time  fen  the 
1992  use  sesson,  further  fish-kill 
incidents  were  reported  which  resulted 
in  an  estimated  total  ol  26.000  fish 
mortalities.  Because  of  the 
characteristics  ctf  both  Guthion  and  its 
use  in  Louisians,  the  Agency  believes 
that  similar  fish-kill  events  are  likely  to 
oexnir. 

The  primary  alternative  to  Guthiem  for 
control  of  the  sugarcane  bener  is 
esfenvalerate  (trade  name  Asana). 

Asana.  a  synthetic  pyrethroid 
manufactured  E^ont,  is  very  highly 
toxic  to  aqqatic  invertebrates  and  is  also 
toxic  to  fish.  EPA’s  data  indicate  that 
Asana  is  equally  as  efficacious  as 
Guthiem  in  controlling  the  sugarcane 
borer  and  is  sl^tly  1^  expmisive. 

Other  pesticide  cdteindives  for 
control  of  the  sugarcane  bcNrer  include 
diazinem,  flowame  carbofuran,  and 
phwate.  While  eadi  of  these  alternatives 
is  less  toxic  to  fish  than  either  Guthion 
or  Asana,  all  are  highly  toxic  to  birds  w 
mammals. 

It  is  unclear  what  the  exact  impact  on 
yields  would  be  if  Guthion  was  no 
longer  available  fm*  use  on  sugarcane  in 
Louisiana:  however,  it  appears  that 
Asana  offers  similar  control  at  similar 
costs.  TherefOTe,  the  AgMU^  believes 
that  growers  wcmld  not  experimme  any 
significant  eomomic  impact  without  &e 
availabiliW  of  Guthion. 

While  all  of  the  chmnical  alternatives 
pose  risks  to  the  environment,  it  appears 
that  Guthion  poses  a  greater  .risk  than 
the  alternatives.  Non^eless,  the 
Agency  is  interested  in  reducing  risk 
posed  by  pesticides  used  to  control  the 
sugarcane  borw. 

n.  Information  Sou^t  by  EPA 

EPA  is  required  by  law  to  ensure  that 
pesticides  do  not  cause  imreasonable 
adverse  effects  on  people  or  the 
environment.  As  part  of  its  evaluation 
process,  the  Agency  collects  information 
on  the  risks  and  benefits  of  pesticides. 
The  Agency  is  interested  in  soliciting 
public  comment  on  means  to  control  the 
sugarcane  boro:  in  Louisiana  while 
protecting  the  environment.  An  attempt 
has  already  been  made  to  reduce  the 
ecological  risk  from  Guthion  (through 
1991  label  changes)  and  the  Agmicy  is 
unaware  of  any  eff^ve  alternative 
means  to  control  the  sugarcane  borer 
which  does  not  also  cause  adverse 
ecological  effects.  Therefore,  the  Agency 
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has  decided  to  solicit  comment  from  all 
interested  parties  on  this  issue  before  it 
decides  what  action  it  will  take,  if  any. 
to  mitigate  risks  from  control  of  the 
sugarcane  borer. 

The  Agency  is  specifically  interested 
in  hearing  public  conunent,  or  receiving 
written  comment  on  the  following 
topics. 

1.  Quantity  and  use  of  pesticides  to 
control  sugarcane  borer.  This  includes 
the  number  of  the  different  pesticides 
used  to  control  the  sugarcane  borer  by 
farmers,  sugarcane  grower 
organizations,  or  the  State,  (including 
the  amount  of  pesticides  stored),  and 
the  number  of  acres  treated  with 
pesticides  to  control  the  sugarcane 
borer.  In  addition,  the  Agency  is 
interested  in  how  the  different 
pesticides  are  used  such  as  application 
rates,  methods  of  application,  frequency 
of  applications  and  timing. 

2.  Efficacy  of  the  various  pesticide 
controls  of  sugarcane  borer.  The  Agency 
would  like  information  on  the  biological 
efficacy  of  the  available  pesticide 
control  alternatives  (whether  growers 
would  anticipate  any  yield  loss  from  the 
use  of  Guthion  alternatives  taking  into 
consideration  the  wet  conditions  under 
which  sugarcane  is  grown  in  Louisiana). 
In  addition,  the  Agency  would  like  to 
know  if  there  would  be,  and  to  what 
degree,  a  resurgence  of  aphids  if  only 
the  Guthion  alternatives  were  available. 

3.  Pest  management  practices  and  risk 
reduction.  The  Agency  would  like 
public  input  on  the  possibility  and 
effectiveness  of  different  pest 
management  techniques  to  control  the 
sugarcane  borer,  including  non¬ 
chemical  pest  controls.  The  Agency 
encomages  comment  on,  but  not  limited 
to:  Restriction  of  application,  use  of 
buffer  zones,  integrated  pest 
management  techniques,  different  tank 
mixes,  or  reduced  wing  span  for  aerial 
applications.  The  Agency  is  specifically 
interested  in  possible  risk  mitigation 
measiu^s  that  could  be  used  to  reduce 
the  ecological  risk  from  Guthion. 

4.  Cost  of  sugarcane  borer  control. 

The  Agency  would  like  to  know  what 
costs  (gains  or  losses  to  profits)  would 
be  incurred  by  sugarcane  growing 
parties  if  only  Guthion  alternatives  were 
available.  For  example,  cost  for 
additional  extension  agent  service,  or 
increased  applications,  or  change  in 
application  equipment.  Information  on 
sugarcane  crop  budget  would  also  be 
helpful  in  the  Agency’s  benefit  analysis 
of  this  use  site. 


ecological  effects  (fish  or  bird  or 
mammal  mortalities)  associated  with  the 
use  of  Guthion  or  any  of  the  alternatives 
when  used  to  control  the  sugarcane 
borer. 

m.  Registration  to  Make  Comments 
Persons  who  wish  to  speak  at  the 
public  meeting  are  encouraged  to 
register  in  advance  by  submitting  a  brief 
written  request  to  EPA  on  or  before 
January  29, 1993.  However,  those  who 
do  not  register  by  January  29  may 
register  in  person,  on  February  4th.  to 
make  a  presentation  at  the  meeting,  if 
time  permits. 

The  Agency  encourages  parties  to 
submit  data  to  substantiate  comments 
whenever  possible.  All  comments,  as 
well  as  information  gathered  at  the 
public  meetings  will  be  available  for 
public  inspection  from  8:00  a.m.  to  4:30 

{>.m.,  Monday  through  Friday  (except 
egal  holidays),  at  the  Public  Response 
and  Program  Resovirce  Branch.  Field 
Operations  Division,  Rm.  1132,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Information  submitted  as  part  of  any 
comment  may  be  claimed  as 
confidential  by  marking  any  or  all  of 
that  information  as  Confidential 
Business  Information  (CBI).  Information 
so  marked  will  not  be  disclosed  except 
in  accordance  with  the  procedures  set 
forth  in  40  CFR  part  2.  A  copy  of  the 
comment  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  the  Agency  without  prior  notice  to 
the  submitter.  The  Agency  anticipates 
that  most  of  the  comments  will  not  be 
classified  as  CBL  and  prefers  that  all 
information  submitted  be  publicly 
available.  Any  records  or  transcripts  of 
the  open  meetings  will  be  considered 
public  information  and  cannot  be 
declared  CBI. 

IV.  Structure  of  the  Meeting 

EPA  will  open  the  meeting  with  brief 
introductory  comments.  EPA  will  then, 
invite  those  parties  who  have  registered 
by  January  29  to  present  their 
comments.  Those  who  registered  the 
day  of  the  meeting  will  be  offered  the 
opporbmity  to  present  their  comments, 
if  time  permits.  EPA  anticipates  that 
each  speaker  will  be  permitted  about  10 
minutes  to  make  comments.  After  each 
speaker.  Agency  representatives  may 
ask  the  presenter  questions  of 
clarification.  The  Agency  reserves  the 
right  to  adjust  the  t^e  for  presenters 
depending  upon  the  number  of 
speakers. 

Members  of  the  public  are  encouraged 
to  submit  written  dooimentation  to  l^A 


at  the  meeting  to  ensure  that  their  entire 
position  goes  on  record  in  the  event  that 
time  does  not  permit  a  complete  oral 
presentation.  Written  comments  should 
include  the  name  and  address  of  the 
author  as  well  as  any  sources  used.  Any 
information  may  be  delivered  to  Tom 
Moriarty  at  the  address  stated  earlier  in 
this  Notice. 

Dated:  January  8, 1993. 

Daniel  M.  Borolo, 

Director,  Special  Review  and  Reregistration 
Division.  Office  of  Pesticide  Programs. 

(FR  Doc.  93-926  Filed  1-13-93;  8:45  am) 
BHJJNG  CODE  <64&-Sa-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPP-50752;  FRL-4178-71 

Issuance  of  Experimental  Use  Permits 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  has  granted  experimental 
use  permits  to  the  following  applicants. 
These  permits  are  in  accordance  with, 
and  subject  to,  the  provisions  of  40  CFR 
part  172,  which  defines  EPA  procedures 
with  respect  to  the  use  of  pesticides  for 
experimental  use  piuposes. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Registration  Division  (H7505C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person  or  by  telephone:  Contact  the 
product  manager  at  the  following 
address  at  the  office  location  or 
telephone  number  cited  in  each 
experimental  use  permit:  1921  Jefferson 
Davis  Highway,  Arlington,  VA. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
issued  the  following  experimental  use 
permits: 

lOO-EUP-95.  Issuance.  Ciba-Geigy 
Corporation,  P.O.  Box  18300, 
Greensboro.  NC  27419.  This 
experimental  use  permit  allows  the  use 
of  16,000  poimds  of  the  insecticide- 
miticide  methidathion  on  4,000  acres  of 
almonds  and  citrus  to  evaluate  the 
control  of  various  insects  and  mites.  The 
program  is  authorized  only  in  the  State 
of  California.  The  experimental  use 
permit  is  effective  from  November  4. 
1992  to  November  4, 1993.  A  permanent 
tolerance  for  residues  of  the  active 
ingredient  in  or  on  almonds  and  citrus 
has  been  established  (40  CFR  180.298). 
(Dennis  Edwards.  PM  19,  Rm.  207,  CM 
#2,  (703-305-6386)) 

264-EUP-85.  Renewal.  Rhone- 
Poulenc  Ag  Company.  P.O.  Box  12014, 


5.  Environmental  and  human  health 
effects  from  control  of  the  sugarcane 
borer.  Finally,  the  Agmcv  invites  public 
comment  on  any  known  human 
poisoning  events  or  additional 
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12  T.W.  Alexander  Drive,  Research 
Triangle  Park,  NC  27709.  This 
experimental  use  permit  allows  the  use 
of  215  poimds  of  me  fungicide 
iprodione  on  160,000  bushels  of  shelled 
com  to  evaluate  the  control  of  storage 
molds  (aspergillus  and  penicillium). 

The  program  is  authorized  only  in  the 
States  of  Iowa,  Illinois,  Indiana,  Kansas, 
Minnesota,  and  Nebraska.  The 
experimental  use  permit  is  effective 
from  October  28, 1992  to  December  31, 
1992.  A  temporary  tolerance  for 
residues  of  the  active  ingredient  in  or  on 
field  com  has  been  established.  (Susuan 
Lewis,  PM  21,  Rm.  227,  CM  #2,  (703- 
305-6900)) 

Persons  wishing  to  review  these 
experimental  use  permits  are  referred  to 
the  designated  pr^uct  manager. 
Inquires  concerning  these  permits 
should  be  directed  to  the  person  cited 
abovo.  It  is  suggested  that  interested 
persons  call  before  visiting  the  EPA 
office,  so  that  the  appropriate  file  may 
be  made  available  for  inspection  ^ 
purposes  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays. 

Authority:  7  U.S.C.  136. 

Dated;  January  5. 1993. 

Lawrence  E.  CuUeen, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

(FR  Doc.  93-933  Filed  1-13-93:  8:45  am] 
BILUNQ  CODE  66a0-S0-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-1 80882;  FRL  4183-1] 

Receipt  of  Application  for  Emergency 
Exemption  To  Use  Fsnoxycarb; 
Solicitation  of  Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  Washington 
Department  of  Agriculture  (hereafter 
referred  to  as  the  "Applicant**)  for  use 
of  the  pesticide  fenoxycarb  (CAS  72490- 
01-8)  to  control  pear  psylla  [Cacopsylla 
pyricola)  on  up  to  16,000  acres  of  pears. 
The  Applicant  proposes  the  first  food 
use  of  an  active  ingredient;  therefore,  in 
accordance  with  40  CFR  166.24,  EPA  is 
soliciting  public  comment  before 
making  the  decision  whether  or  not  to 
grant  the  exemption. 

DATES:  Comments  must  be  received  on 
or  before  January  29, 1993. 

ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 


notation  "OPP-180882*’  should  be 
submitted  by  mail  to:  Public  Docket  and 
Freedom  of  Information  Section,  Field 
Operations  Division  (H7506C),  Office  of 
Pesticide  Programs,  ^vironmental 
Protection  Agency,  401 M  St.,  SW., 
Washington,  D.C.  20460.  In  person, 
bring  comments  to:  Rm.  1128,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Midway, 
Arlington.  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information.** 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1128,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway,  Arlinrton,  VA, 
from  8  a.m.  to  4  p.m.,  Monday  mrough 
Friday,  except  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrea  Beard,  Registration 
Division  (H7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401 M  St.,  SW.,  Washington, 
D.C.  20460.  Office  location  and 
telephone  number:  Rm.  718,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA,  (703-305-7890). 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodentidde  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  his  discretion,  exempt  a  State  agency 
from  any  registration  provision  of 
FIFRA  if  he  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  specific 
exemption  for  the  use  of  the  insecticide, 
fenoxycarb,  manufactured  as 
Fenoxycarb  25  WP,  by  Ciba-Geigy 
Corporation,  to  control  pear  psylla,  on 
up  to  16,000  acres  of  pears.  Information 
in  accordance  with  40  CFR  part  166  was 
submitted  as  part  of  this  request. 

The  Applicant  states  that  pear  psylla 
is  a  major,  chronic  pest  of  all 
Washington  and  Oregon  pear  orchards. 
The  pear  psylla  causes  damage  by 
injecting  a  toxin  into  the  tree  during  the 
feeding  process,  which,  in  the  long  run, 
is  debilitating  and  reduces  vigor  and, 
ultimately,  yield.  The  pear  psylla  also 
causes  injury  by  the  copious  amounts  of 
honeydew  which  are  secreted  by  the 
feeding  nymphs.  Honeydew  on  the  fruit 


causes  deformed  fruit  and  russeting, 
major  quality  problems  which  cause 
downgrading  of  fruit  and  increased 
cullage.  In  addition,  the  honeydew 
causes  secondary  problems  with  black 
sooty  mold  on  the  fruit.  If  the  pest  is  left 
totally  imcontrolled,  it  will  cause 
eventual  tree  debilitation  and  dramatic 
yield  decreases.  Pear  psylla  overwinter 
as  adults  in  the  trees.  Dormant  spraying 
is  necessary  to  reduce  the  overwintering 
adult  population  before  they  lay  eggs. 
The  only  effective  winter  spray 
materials  for  some  years  were  the 
synthetic  pyrethroids,  permethrin  and 
fenvalerate.  When  widespread 
resistance  to  these  materials  became 
evident  in  the  psylla  population  by 
1987-88,  the  Applicant  states  that 
cyfluthrin  was  used  imder  crisis 
exemptions  in  1988  and  1990,  and 
under  specific  exemption  in  1989  and 
1991  and  found  to  be  highly  efficacious. 
The  Applicant  also  made  use  of 
cyfluth^  in  1992  imder  the  provisions 
of  a  specific  exemption.  The  Applicant 
claims  that  an  emergency  situation  now 
exists,  in  that  failure  of  cyfluthrin  has 
been  demonstrated,  indicating  the 
development  of  pear  psylla  populations 
which  are  resistant  to  tffis  previously 
effective  material. 

The  Applicant  is  requesting  the  use  of 
fenoxycarb,  and  claims  that  field  trials 
have  demonstrated  that  this  material 
provides  excellent  control  of  pear  psylla 
in  pears.  The  Applicant  wishes  to  treat 
up  to  16,000  acres  of  pear  trees  using  up 
to  4,000  pounds  of  active  ingredient  Up 
to  two  applications  would  be  made  per 
growing  season,  at  a  maximiun  rate  of  2 
oz.  active  ingredient  (8  oz.  product)  per 
acre,  diluted  in  water  to  m^e  a 
minimum  spray  voliune  of  50*400 
gallons  per  acre.  Application  of 
fenoxycarb  would  not  be  allowed  by  air 
or  through  chemigation  equipment.  This 
is  the  first  year  that  the  Applicant  has 
requested  this  use  of  fenoxycaih. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  publication  of  a  notice  of 
receipt  in  the  Federal  Register  and 
solicit  public  comment  on  an 
application  for  a  specific  exemption 
proposing  the  first  food  use  of  an  active 
ingredient.  Accordingly,  interested 
persons  may  submit  written  views  on 
this  subject  to  the  Field  Operations 
Division  at  the  address  above. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
diuing  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Wasl^gton  Department  of  Agriculture. 
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Dated:  December  29, 1992. 

Lewrence  E.  Celleen, 

Acting  Director,  RegIstTation  Division,  Office 
of  Pesticide  Programs. 

[FR  Doc.  93-932  Filed  1-13-93  8:45  am] 
BiLUMO  C006  ewo  ao  r 


FEDERAL  RESERVE  SYSTEM 

Firet  Bank  Syetem,  Inc.,  el  el.; 
Formations  of;  Ac^eHions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board’s  approval 
tmder  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and  § 
225.14  of  the  Board’s  Regulation  Y  (12 
Cilt  225.14]  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  fortb-in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  ofHces  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  feet  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherurise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  February 
8, 1993. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480: 

1.  First  Bank  System,  Inc., 
Minneapolis.  Minnesota;  and  Central 
Bancorporation,  Inc.,  Denver,  Colorado: 
to  acquire  100  percent  of  the  voting 
shares  of  Bank  Western  National 
Association,  Denver,  Colorado,  a  de 
novo  bank. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Cherokee  County  Banshares,  Inc., 
Hulbert.  Oklahmna;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
State  Bank,  Hulbert  Oklahoma. 

C  Federid  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble.  Vice  President)  400 


South  Akard  Street  Dallas,  Texas 
75222: 

1.  First  Bancorp,  Inc,,  Denton.  Texas, 
Texas  Financial  Bancorporation,  Inc., 
Miimeapolis,  Miimesota,  and  First 
Delaware  Bancorp,  Inc.,  Dover, 
Delaware;  to  acquire  100  percent  of  the 
voting  shares  of  The  Terrell  State  Bank. 
TerreU,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  8, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  93-952  Filed  1-13-93;  8:45  am) 
KLUNQ  COOC  saio-oi-f 


UJB  Rnancial  Corp.,  et  ■!.;  Notice  of 
Appileatlone  To  Enji^ge  de  novo  In 
Permissible  Nonbenking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board’s  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board’s 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  ent  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  ]>ersons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  ^ns  in  efficiency,  that 
outweigh  jrossible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.’’  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 


or  the  offices  of  the  Board  of  Governors 
not  later  than  February  3, 1993. 

A.  Federal  Reserve  Bank  (d'New 
York  (William  L.  Rutledge,  Vice 
President)  33  Liberty  Sti^t,  New  York, 
New  York  10045: 

1.  UJB  Financial  Corp.,  Princeton. 
New  Jersey;  to  engage  de  novo  through 
its  subsidiary,  Ri<±ard  Blackman  &  Co., 
Inc.,  Paramus,  New  Jersey,  in  securities 
brokerage  activities  pursuant  to  § 
225.25(b)(15);  and  investment  and 
financial  advisory  services  pursuant  to  § 
225.25(b)(4)(iii)  of  the  Board’s 
Regulation  Y. 

B.  Federal  Reserve  Bank  o£ 

Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480:  • 

1.  Dunn  County  Bankshares,  Inc., 
Menomonie,  Wisconsin;  to  engage  de 
novo  in  making  and  servicing  one  loan 
pursuant  to  §  225.25(b)(1)  of  the  Board’s 
Regulation  Y.  'This  activity  will  bo 
conducted  in  Eau  Claire,  Wisconsin. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  8, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  93-953  Filed  1-13-93;  8:45  am) 


First  Bank  System,  Inc.  and  Central 
Bancorporation,  Inc.;  Formations  of. 
Acquisitions  by,  and  Mergers  of  Bank 
Holding  Companies;  aiKl  Acquisitions 
of  Nonbanking  Companies 

The  companies  listed  in  this  notice 
have  applied  under  §  225.14  of  the 
Board’s  Regulation  Y  (12  CFR  225.14) 
for  the  Board’s  approval  imder  section 
3  of  the  Bank  Holding  Company  Act  (12 
U.S.C.  1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  companies  have  also  applied 
under  §  225.23(a)(2)  of  Regulation  Y  (12 
CFR  225.23(a)(2))  for  the  Board’s 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  22S.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbemking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  applications  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
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Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  imsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  8, 
1993. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480; 

I.  First  Bank  System,  Inc., 
Minneapolis,  Minnesota,  and  Central 
Bancorporation,  Inc.,  Denver,  Colorado; 
to  merge  with  or  acquire  up  to  100 
percent  of  the  voting  shares  of  Colorado 
National  Bankshares,  Inc.,  Denver, 
Colorado,  and  thereby  indirectly  acquire 
Colorado  National  Bank,  Denver, 
Colorado;  Colorado  National  Bank  - 
Belmont,  Pueblo,  Colorado;  Colorado 
National  Bank  -  Pueblo,  Pueblo, 
Colorado;  Colorado  National  Bank  • 
Glenwood,  Glenwood  Springs, 

Colorado;  Colorado  National  Bank  - 
Grand  Junction,  Grand  Junction, 
Colorado;  Colorado  National  Bank  - 
Longmont,  Longmont,  Colorado; 
Colorado  National  Bank  -  Ft.  Collins, 
Fort  Collins,  Colorado;  and  Colorado 
National  Bank  -  Exchange,  Colorado 
Springs,  Colorado. 

In  connection  with  this  application. 
Applicants  also  propose  to  acquire 
Colorado  National  Insurance  Agency, 
Inc.,  Denver,  Colorado,  and  thereby 
engage  in  selling  credit  life,  and 
accident  and  disability  insurance 
pursuant  to  §  225.25(b)(8)(i);  and 
Colorado  National  Life  Insurance 
Company,  Inc.,  Denver,  Colorado,  and 
thereby  engage  in  reinsuring  credit  life, 
and  accident  and  disability  insurance 
pursuant  to  §  225.25(b)(8)(i)  of  the 
Board’s  Regulation  Y. 


Board  of  Governors  of  the  Federal  Reserve 
System,  January  8, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretaiy  of  the  Board. 

[FR  Doc.  93-954  Filed  1-13-93;  8:45  am] 
BtUINO  CODE  S210-01-F 


First  State  BancSharee,  Inc.; 
Acquisition  of  Company  Engagad  in 
Parmissibie  Nonbanking  Aetivitias 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board’s  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CI^  225.21(a))  to  acqtiire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  dso  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reeisonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  vmsoimd 
banking  practices.”  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
roval  of  the  proposal, 
omments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  8, 
1993. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  First  State  BancShares,  Inc., 
Scottsbluff,  Nebraska;  to  acquire 
Seciuity  First  Savings  &  Loan 
Association,  Cheyenne,  Wyoming,  and 


thereby  engage  in  operating  a  savings 
association  pursuant  to  §  225.25(b)(9)  of 
the  Board’s  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  8, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  93-955  Filed  1-13-93;  8:45  am] 
BIUINQ  CODE  SSIO-OI-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[ATSOR-66] 

Request  for  Nominations  for  Peer 
Reviewers 

AGENCY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR),  Public 
Health  Service  (PHS),  Department  of 
Health  and  Human  ^rvices  (HHS). 
ACTION:  Notice. 

SUMMARY:  The  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR),  United  States  Public  Health 
Service,  Department  of  Health  and 
Human  Services,  is  seeking  nominations 
for  peer  reviewers  for  studies  and 
research  projects  conducted  or 
sponsored  by  ATSDR. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  S.  Andrews,  Jr.,  M.D.,  Associate 
Administrator  for  Science,  Mailstop  E- 
28,  ATSDR,  1600  Clifton  Road,  NE., 
Atlanta,  Georgia  30333,  telephone  (404) 
639-0708.  Persons  interested  in  serving 
as  peer  reviewers  should  send  the 
following  information:  Name,  address, 
telephone  number,  FAX  number,  and  a 
ciirriculum  vitae  to  Dr.  Andrews  at  the 
above  address.  Persons  who  have 
previously  applied  should  submit  a 
revised  curriculum  vitae. 
SUPPLEMENTARY  INFORMATION:  ATSDR  in 
carrying  out  the  health-related 
authorities  of  the  Comprehensive 
Environmental  Response, 
Compensation,  tmd  Liability  Act,  as 
amended  (CERCLA)  (42  U.S.C.  9601  et 
seq.),  conducts  epidemiological  studies 
of  persons  exposed  to  hazardous 
substances  and  toxicilogical  studies  of 
hazardous  substances.  Protocols  and 
final  reports  of  studies  and  results  of 
research  funded,  sponsored,  or 
conducted  by  A'TSDR  will  be  peer 
reviewed  in  accordance  with  die 
mandates  of  CERCLA,  section  104(i)(13) 
(42  U.S.C.  9604(i)(13)),  which  requires 
that  all  studies  and  results  of  research 
conducted  under  this  subsection  (other 
than  health  assessments)  shall  be 
reported  or  adopted  only  after 
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appropriate  peer  review.  Such  peer 
review  shall  be  completed,  to  the 
maximxim  extent  practicable,  within  a 
period  of  60  days.  Such  peer  review 
shall  be  conducted  by  panels  consisting 
of  no  less  than  three  nor  more  than 
seven  members,  who  shall  be 
disinterested  scientific  experts  selected 
for  such  purpose  by  the  Administrator 
of  ATSDR  on  the  basis  of  their 
reputaticm  for  scimitific  objectivity  and 
the  lack  of  institutional  ties  with  any 
persons  involved  in  the  conduct  of  the 
study  or  research  under  review.  Peer 
reviewers  will  be  asked  to  sign 
statements  indicating  they  adcnowledge 
compliance  with  the  conflict-of-interest 
provision  of  CERCLA  section  104(i)(13) 
{42  U.S.C.  9604(i)(13)). 

Peer  reviewers  will  be  sent  protocols 
and  final  reports  of  studies  and  results 
of  research  and  asked  to  provide  their 
individual  written  comments  within  an 
agreed-upon  time  frame.  Peer  reviewers 
will  categorize  these  protocols  and  final 
reports  as  (1)  recommended,  (2) 
recommended  with  required  changes,  or 
(3)  not  recommended.  After 
categorization,  protocols  and  final 
reports  of  stupes  and  results  of  research 
will  be  returned  to  ATSDR.  Individual 
peer  review  comments  will  be  released 
to  principal  investigators  and  the 
appropriate  ATSDR  Divisiras  and  may 
be  subject  to  release  under  the  Freedom 
of  Information  Act  (5  U.S.C  552,  as 
amended). 

Experts  in  the  following  areas  are 
needed: 

Analytical  Chemistry 

Aquatic  Toxicity/Toxicity  Testing 

Biostatistics 

Cellular  and  Molecular  ^idemiology 
Cellular  and  Molecular  Toxicolc^ 
Chronic  Disease  Epidemiology 
Clinical  Pathology 
Communication 
Community  Medicine 
Computer  Science 
Developmental  Pediatrics 
Demography 

Environmental  Chemistry 
Environmental  Engineering 
Environmental  Epidemiology 
Environmental  Fate  and  Transport  of 

Pollutants 

Environmental  Health 

Epidemiology 

Ethics 

Genetic  Toxicology 
Health  Physics 
Hydrogeology 
Immunology 
Internal  Medicine 
Laboratory  Medicine 
Marine  Biology 
Minority  Heali^  Issues 
Nemobehavior 


Neurobehavimal  Testing 

NeurotoxidW 

Neurotoxicology 

OccuMtional  Medicine 

Pathology 

Pediatrics 

Ph3r8iology 

Preventive  Medicine 

Psychology 

Public  Health 

Pulmonary 

Reproductive  Health 

Reproductive  Toxicology 

Riu  Assessment 

Science  Policy 

Sociology 

Statistics 

Toxicokinetics/Pharmacokinetics 

Toxicology 

Reviewers  will  be  paid  a  consuhaticm 
fee  for  thmr  reviews.  In  general,  persons 
who  review  the  protocol  for  a  particular 
study  or  research  will  also  be  asked  to 
review  the  final  report  for  the  study  or 
research. 

Dated:  January  8, 19^. 

Waller  E.Dowdle. 

Acting  Administrate,  Agency  for  Toxic 
Substances  and  Disease  Hegistry. 

[FR  Doc.  93-838  Filed  1-13-93;  8:45  am) 

BtUINQ  coot  4tS»-7D-M 


NatlofMl  InetttutM  of  Health 

Statement  of  Organization,  Functlone, 
and  Dalegatlone  of  Authority 

Part  H,  Chapter  HN  (National 
Institutes  of  Health)  of  the  Statement  of 
Organization.  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (40  FR  22859,  May  27, 1975,  as 
amended  most  recently  at  57  FR  54243, 
November  17, 1992),  is  amended  to:  (1) 
Correct  the  standard  administrative 
codes  (SAC)  for  the  Office  of  Research 
on  Minority  Health  from  (HNE)  to 
HNAE),  and  the  Office  of  Research  on 
Women’s  Health  from  (HN^O  to 
(HNAG)  at  the  above-mentioned 
citation;  and  (2)  reflect  the 
reorganization  of  the  Division  of 
Computer  Research  and  Technology 
(DCRT),  National  Institutes  of  Healffi 
(NIH),  to  better  meet  the  needs  of  the 
biomedical  community,  and  the  NIH 
community  at  large,  in  the  applicatitm 
of  advanc^  computing  technology;  and 
more  clearly  reflect  its  reporting 
relationships.  The  re<Kganization 
consists  of:  (1)  The  realignment  of  the 
Office  of  Administration  Management 
(HNU14),  and  the  establishment  of  the 
Office  of  Information  Resources 
Managemmit  (HNU18)  within  the  Office 
of  the  Director.  DCRT;  (2)  the 
establishment  of  ffie  Office  of 


Computing  Resources  and  Services 
(HNU2),  and  the  Office  of 
Computational  Biosdence  (HNU3);  and 
(3)  the  realignment  of  DCRT’s  standard 
administrative  codes  (SACs). 

Section  HN-B,  Organization  and 
Fimctions,  is  amended  as  follows:  (1) 
Under  the  heading  Office  of  Research  on 
Minority  Health  (HNE).  replace  the 
standard  administrative  code  (HNE) 
with  the  standard  administrative  code 
(HNAE). 

(2)  Under  the  heading  Office  of 
Research  on  Women’s  Health  (HNAF), 
replace  the  standard  administrative 
code  (HNAF)  with  the  standard 
administrative  code  (HNAG). 

(3)  Under  the  heading  Division  of 
Computer  Research  and  Technology 
(HNU),  insert  the  following: 

Office  of  Administrative  Management 
(HNU14) 

(1)  Advises  the  DCRT  Director  on 
management  aspects  of  the  Division’s 
programs,  polides,  and  procedures;  (2) 
provides  administrative  services  in 
support  of  DCRT  program  eflorts;  (3) 
coordinates  DCRT’s  response  to  NIH- 
wide  management  programs;  (4) 
provides  stafl  support  in  information 
sciences  in  support  of  the  DCRT  and 
NIH  mission;  (5)  plans  and  carries  out 
scientific  and  technical  communications 
activities  for  DCRT;  and  (6)  manages  a 
core  collection  of  computer  and 
computer  science-related  information 
for  NIH. 

Office  of  Information  Resources 
Management  (HNU18) 

(1)  Advises  the  Director  and  Deputy 
Director  on  all  aspects  of  Information 
Resources  Management  (IRM)  activities, 
including  DCRT  IRM  strategic  planning, 
capacity  management  and  planning, 
security,  and  coordination  of  the 
acquisition  of  Federal  Information 
Processing  (FIP)  resources;  (2)  manages 
the  DCRT  IRM  program  activities;  (3) 
plans  and  conducts  user  surveys  and 
studies  to  assess  NIH  computing 
requirements;  (4)  serves  as  the  DCRT 
liaison  to  the  Office  of  Information 
Resources  Management,  OD/NIH,  on  all 
IRM  matters;  and  (5)  assists  DCRT  staff 
in  IRM  management,  including 
procurement  of  major  FIP  resources. 

Office  of  Computational  Bioscience 
(HNU2) 

(1)  Coordinates  and  manages  all 
Division  activities  related  to  the  conduct 
and  support  of  NIH  research  in  the 
computational  biosciences;  (2)  applies 
computing  technology  to  resecvch 
involving  molecular  structure 
determination  and  modeling,  protein 
and  DNA  sequence  analysis  and 
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biomedical  imaging;  (3)  (xmducts  and 
suppivts  resear^  in  mathematical 
theory  and  biophysical  instnimentation 
to  explain  biological  phenomena  in  < 
terms  of  chemistry  and  physics:  (4) 
conducts  research  and  development  in 
computer  science  and  computational 
engineering;  (5)  promotes  die 
application  of  high  performance 
computing  to  biomedical  research  and 
represents  the  Division  to  the  Federal 
program  in  High  Performance 
Computing  and  Commimication 
(HPCC);  (6)  evaluates  the  overall 
performance  of  these  programs;  and  (7) 
communicates  and  collalwrates  with 
researchers  both  within  and  outside  NIH 
to  obtain  and  provide  information 
concerning  DCRT’s  cmgoing  and  futine 
research,  and  support  for  research. 

Office  of  Computing  Resources  and 
Services  (HNU3) 

(1)  Advises  the  Director  and  Deputy 
Director,  DCRT,  on  all  matters 
pertaining  to  the  management  of  E)CRT 
ADP  service  and  support  programs;  (2) 
coordinates  and  oversees  all  programs 
related  to  the  development  and 
provision  of  networking  facilities;  (3] 
provides  centralized  computational  and 
data  processing  facilities  and 
professional  programming  services;  (4) 
provides  guidance  and  support  for  end 
users  of  distributed  computing 
technology,  including  person^ 
computers,  workstations,  and  local  area 
networks;  (5)  provides  engineering 
design  to  facilitate  laboratory  and 
clinical  applications  of  automation 
technology;  and  (6)  provides  central 
systems  analysis,  and  design  and 
programming  resources  for  database 
projects  relating  to  scientific,  technical, 
management,  Vandal  and 
administrative  data. 

Dated;  January  6, 1993. 

Bernadine  Healy, 

Director.  NIH. 

[FR  Doc.  93-835  Filed  1-1,3-93;  8:45  am) 
BILUNQ  CODE  4140-01-M 


Substance  Abuse  and  Mental  Health 
Services  Administration 


public  as  d^ormined  by  the  Acting 
Administrator,  SAMHSA,  in  accordance 
with  5  U.S.C  552b(c)(6)  and  5  U.S.C. 
app.  2 10(d). 

A  summary  of  the  meeting  and  roster 
of  committee  membera  may  be  obtained 
from:  Ms.  D.  Herman,  CSAP  Committee 
Management  Officer,  Substance  Abuse 
and  Mental  Health  Swvices 
Administration,  Rockwall  II  Building, 
suite  630, 5600  Fishers  Lane,  Rockville, 
MD  20857  (Telephone:  301-443-4783). 

Substantive  program  infonnaticm  may 
be  obtained  from  die  contact  whose 
name,  room  number,  and  telephcme 
number  is  listed  below. 

Committee  Name:  Substance  Abuse 
Prevention  Conference  Review  Conunittee. 

Meeting  Date{s):  January  25-28, 1993. 

Place:  Bethesda  Hyatt  Regency,  One 
Betbesda  Metro  Center,  Cartier  Tiffany  Room, 
Bethesda,  Maryland  20857. 

Open:  January  25, 1993  8:30  a.ni.-9  8.m. 

Qosed:  Otherwise. 

Contact;  Substance  Abuse  Prevention 
Conference,  Review  Committee,  Ferdinand 
W.  Hui,  Ph.D.,  Telephone:  (301)  443-4952. 

Dated:  January  8, 1993. 

Peggy  W.  Cockrill, 

Committee  Management  Officer,  Substance 
Abuse  and  Mental  Health  Services 
Administration. 

(FR  Doc.  93-801  Filed  1-13-93;  8:45  amj 
BILUNQ  CODE  41S0-20-N 


DEPARTMENT  OF  THE  INTERIOR 
Rah  and  Wildllfs  Servtea 
Receipt  of  AppUcatione  for  Permit 

The  followring  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c}  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U:S.C.  1531,  et 
seq.): 

Applicant:  John  J.  Jackson,  IB,  Metairie, 

LA.  PRT-774792. 

On  December  24, 1992,  a  notice  of  the 
proposed  import  of  one  horn,  removed 
from  a  live  i^inoceros  in  Zimbabwe, 
was  published  in  the  Federal  Register. 
The  applicant  has  amended  his 
application  to  request  import  of  both 
horns  taken  from  one  sedated  black 
rhiiKx:ero8  {Diceros  bicomis).  The 
applicant  proposes  to  dart  a  rhmoceros 
with  anesthesia  for  removal  of  the  horns 
by  a  qualified  individual.  He  requests 
that  the  two  horns  be  considered  sport- 
hunted  trophies  and  states  the  proposed 
import  would  serve  to  enhance  survival 
of  the  species  in  the  wild. 

Applicant:  Hunter  Schuehle,  San 

Antonio,  TX.  PRT-767310. 


This  ^plication  was  previously 
publish^  on  October  8  and  21, 1992. 
Since  that  time,  additional  information 
has  been  receivtad  from  the  applicant 
and  others  that  merits  opening  the 
comment  period  on  the  application  frn 
an  additional  30  days.  The  applicant 
requests  a  permit  to  authorize  interstate 
and  foreign  commerce,  export,  and  cull 
of  excess  male  red  lechwe  (Kobus 
leche),  dama  gazelle  [Gazella  dama 
spp.),  barasingha  (Cervus  duvauceli). 
Eld’s  brow-antlered  deer  (Orvus  eldi) 
and  Arabian  oryx  {Oryx  leucoryx)  from 
his  captive  herd  for  the  purpose  of 
continued  maintenance  of  the  herd  for 
enhancement  of  survival  of  the  species. 
Applicant:  John  Powers,  Baton  Rouge, 

LA.  PRT-774116. 

The  applicant  requests  a  permit  to 
import  the  spwt-hunted  tn^hy  of  (me 
male  bontebok  {Damaliscus  d(Hcas 
dorcas),  culled  from  the  captive  herd 
maintained  by  W.S.  Murray,  “Craaff 
Reinet”,  Groothoek,  Cape  Province, 
Republic  of  South  Africa,  for  the 
purpose  of  enhancement  of  survival  of 
the  species. 

Applicant:  Hartwell  A.  Burnett,  Jr., 

Woodinville,  WA.  PRT-774715. 

The  applicant  requests  a  permit  to 
import  the  sp<»t-himted  trophy  of  one 
male  bontebok  {Damaliscus  dorcas 
dorcas).  culled  from  the  captive  herd 
maintained  by  J.CP.  Van  Druten, 
“Victoria  West”,  Riekertsfontein,  Cape 
Province  of  South  Africa,  for  the 
purpose  of  enhancement  of  survival  of 
the  species. 

Applicant:  Duke  UniversHy  Primate 

Center,  Durham,  NC  PRT-679043. 

On  Jxme  17, 1992,  a  notice  of  this 
applicant’s  proposed  activities  was 
published  in  the  Federal  Register.  Since 
that  time  the  applicant  has  clarified 
that,  in  addition  to  dead  specimens, 
they  propose  to  take  blood  and  tissue 
samples  from  live  captive  animals  for 
sale  in  interstate  and  foreign  commerce 
for  purposes  of  scientific  research  and 
for  enhancement  of  propagation  or 
survival.  Dead  specimens  and  samples 
would  be  obtained  from  species  within 
the  following  families:  Lemuridae, 
Indriidae,  Cheirogaleidae, 
Daubentoniidae,  Tarsiidae  and 
Lorisidae. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  N(xrth  Fairfax  Drive, 
room  432,  Arlin^on,  Virginia  22203  and 
must  be  received  by  the  Director  within 
30  days  of  the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  these  ^plications  are 
available  for  review  by  any  party  who 


Center  for  Substance  Abuse 
Prevention;  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Substance  Abuse  Prevention 
Conference  Review  Committee  of  the 
Center  for  Substance  Abuse  Prevention 
for  Janua^  1993. 

The  initial  review  group  will  be 
performing  review  of  applications  for 
Federal  assistance;  therefore,  a  portion 
of  this  meeting  will  be  closed  to  the 
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submits  a  written  request  for  a  copy  of 
such  documents  to  the  following  office 
within  30  days  of  the  date  of  publication 
of  this  notice:  U.S.  Fish  and  Wildlife 
Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
room  432,  Arlington,  Virginia  22203. 
Phone:  (703/358-2104):  FAX:  (703/358- 
2281). 

Dated:  January  11, 1993. 

Susan  Jacobsen, 

Acting  Chief,  Bmnch  of  Permits,  Office  of 
Management  Authority. 

(FR  Doc.  93-858  Filed  1-13-93;  8:45  ami 
BILUNO  CODE  4310-8S-M 


Bureau  of  Land  Management 

[CA-050-93-4338-13] 

Closure  Order  of  Public  Lands  in 
Mendocino  County,  CA 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Closure  Order  of  Public  Lands 
in  Mendocino  County,  California. 

SUMMARY:  Notice  is  hereby  given  related 
to  the  closure  of  Bureau  of  Land 
Management  (BLM)  administered  lands 
to  public  use  from  the  hours  of  9:00 
p.m.  to  5:00  a.m.  in  accordance  with 
regulations  contained  in  43  CFR  subpart 
8364.1(a)  and  known  as  Little  Darby 
Environmental  Education  Area,  located 
in  T18N,  R13W,  Section  1,  in 
Mendocino  County  containing  20  acres 
more  or  less.  This  closure  shall  apply 
only  to  those  lands  included  in  the 
parking  area  and  picnic  site  located 
adjacent  to  Berry  Canyon  Road.  The 
closure  will  not  apply  to  the  remaining 
980  acres  nor  will  it  apply  to  any  peace 
officers,  firefighters,  or  any  other 
emergency  service  personnel  while  in 
the  performance  of  their  duties. 
Exemption  to  this  closure  may  be 
granted  to  groups  or  individuals  by 
permit  from  BLM. 

DATES:  This  Closure  Order  is  effective 
January  14, 1993. 

SUPPLEMENTARY  INFORMATION:  The  entire 
area  is  covered  by  dense  chaparral  and 
timber  and  was  developed  for  wildlife 
habitat  in  1965.  In  1979,  Little  Darby 
became  an  environmental  education 
area  with  a  parking  area,  interpretive 
trail,  and  picnic  site.  Use  of  the  area  has 
increased  as  schools  begin  to  recognize 
its  convenience  and  value  for 
environmental  education.  The 
interpretive  trail  is  used  by  members  of 
the  public,  particularly  school  children, 
to  observe  the  wide  variety  of  plant  and 
animal  species  and  the  diversity  of 
habitats  including  old  growth  Douglas 
Fir  community  foimd  within  the  area. 


The  night  closure  of  the  parking  and 
picnic  areas  is  necessitated  by  ffie 
increase  in  vandalism  and  consumption 
of  alcohol  occurring  in  these  areas 
during  the  evening.  The  Bureau  will 
continue  to  manage  this  area 
specifically  for  wildlife  habitat  as  an 
environmental  study  area  where 
members  to  the  public  can  enjoy  this 
area  for  hiking  and  nature  study.  The 
parking  area  and  picnic  site  will  be 
posted  "Day  Use  Only”,  Closed  9  p.m. 
to  5  a.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  Areata, 
California  office  at  (707)  822-7648. 
Lynda  Roush, 

Areata  Resource  Area  Manager. 

(FR  Doc.  93-912  Filed  1-13-93;  8:45  am) 
BILUNO  CODE  431»-40-M 


[AZ-010-93-4332-02: 1784-010) 

Arizona  Strip  District  Grazing  Advisory 
Board;  Meetings 

AGENCY:  Bureau  of  Land  Management, 
Arizona  Strip  District,  Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  new  District  Manager 
will  be  introduced  to  the  Arizona  Strip 
District  Grazing  Advisory  Board.  Topics 
such  as  desert  tortoise,  incentive  based 
grazing  fee,  and  user  maintenance  will 
be  discussed. 

DATES:  The  meeting  will  be  held  at  the 
District  Office  located  at  390  North  3050 
East,  St.  George,  Utah  at  8  a.m.  on 
February  4, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  D.  Mapston,  District  Manager, 
Arizona  Strip  District,  390  North  3050 
East,  St.  George,  Utah  84770  (Phone 
801/6773-3545). 

SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public.  Any 
person  who  would  like  to  comment  may 
do  so  the  final  30  minutes  of  the 
meeting. 

Dated:  January  6, 1993. 

Raymond  Mapston, 

Arizona  Strip  District  Manager. 

[FR  Doc.  93-909  Filed  1-13-93;  8:45  am] 
BaLMQ  CODE  4910-32-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managamant 
[MT-940-03-4730-021 

Land  Raaourca  Managamant 

AGENCY:  Bureau  of  Land  Management, 
Montana  State  Office,  Interior. 

ACTION:  Notice  of  filing  of  plat  of  survey. 


SUMMARY:  Plats  of  survey  for  the 
following  described  land  accepted 
December  2, 1992,  will  be  officially  filed 
in  the  Montana  State  Office,  Billings, 
Montana,  effective  30  days  after 
publication. 

Principal  Meridian,  Montana 
T.  23  N.,  Rs.  59  and  60  E. 

The  plat,  of  the  NEV4  of  section  13, 
representing  the  corrective  dependent 
resurvey  of  portions  of  the  east 
boundary,  and  certain  subdivision  of 
section  lines,  and  the  survey  of  a 
portion  of  the  present  left  bank 
meanders  of  the  Yellowstone  River,  and 
an  abandoned  channel  of  the 
Yellowstone  River  in  section  13, 
Township  23  North,  Range  59  East,  and 
an  island  in  the  Yellowstone  River  in 
sections  13  and  18,  Township  23  North, 
Ranges  59  and  60  East,  Principal 
Meridian,  Montana. 

T.  2  N..  R.  45  E. 

The  plat  r^resenting  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines  and  the  adjusted 
original  meanders  of  the  former  right 
bank  of  the  Tongue  River,  downstream 
through  section  10,  and  the  subdivision 
of  section  10,  the  survey  of  the  new 
meanders  of  the  present  right  bank  of 
the  Tongue  River  through  section  10, 
and  a  division  of  accretion  line. 
Township  2  North,  Range  45  East, 
Principal  Meridian,  Montana. 

The  triplicate  original  of  the 
preceding  described  plats  will  be 
immediately  placed  in  the  open  files 
and  will  be  available  to  the  public  as  a 
matter  of  information. 

If  a  protest  against  this  survey,  as 
shown  on  the  plat,  is  received  prior  to 
the  date  of  official  filing,  the  filing  will 
be  stayed  pending  consideration  of  the 
protest.  The  protested  plat  of  survey 
will  not  be  officially  filed  until  the  day 
after  all  protests  have  been  accepted  or 
dismissed  and  become  final  or  appeals 
from  the  dismissal  affirmed. 

These  surveys  were  executed  at  the 
request  of  the  District  Manager,  Miles 
City  District  Office. 

EFFECTIVE  DATE:  December  28, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  222  North 
32nd  Street,  P.O.  Box  36800,  Billings, 
Montana  59107-6800. 

Dated:  December  31, 1992. 

Robert  H.  Lawton, 

State  Director. 

(FR  Doc.  93-818  Filed  1-13-93;  8:45  am) 
BILUNG  CODE  4310-0N-M 
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Minerals  Managamant  Sarvlca 

Outer  Continental  Shaif  (OCS)  Oil  and 
Gas  Information  Program; 

Repubiication 

Editorial  Note:  FR  Doc.  93-11  was 
originally  published  at  page  352  in  the  issue 
of  Tuesday,  January  5, 1993.  In  that 
publication  some  paragraphs  were  omitted. 
The  correction  document  is  republished 
below  in  its  entirety. . 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Notice  of  availabiKty. 

SUMMARY:  Notice  is  hereby  given  that 
the  Minerals  Management  Service  has 
recently  released  a  publication  entitled 
“Accidents  Associated  with  Oil  and  Gas 
Operations.  Outer  Continental  Shelf, 
1956-1990,  OCS  Report  MMS  92- 
0058.”  This  324-page  report  is  a 
compilation  of  descriptions  of  all 
blowouts,  explosions  and  fires,  pipeline 
breaks  or  leaks,  significant  pollution 
incidents,  and  major  accidents  that 
occurred  on  federally  leased  offshore 
lands  for  1956  through  1990. 

The  report  identifies  accidents  by 
area,  block  number,  lease  number, 
platform  number,  well  number,  and 
operator.  It  describes  the  type  of 
accident,  corrective  action  taken,  and 
the  amount  of  pollution.  It  provides 
figures  on  fatalities,  injuries,  and 
property  and  environmental  damage. 
ADDRESSES:  This  OCS  REPORT,  MMS 
92-0058,  is  available  for  inspection  at 
the  Technical  Communication  Services; 
Document  Distribution  Center;  Minerals 
Management  Service,  Mail  Stop  4530; 
381  Elden  Street,  room  1317;  Herndon, 
Virginia  22070-4817,  telephone  (703) 
787-1080.  Copies  of  this  report  can  be 
obtained  from  the  same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lloyd  M.  Tracey;  Engineering  and 
Standards  Branch;  Minerals 
Management  Service,  Mail  Stop  4700; 
381  Elden  Street;  Herndon,  Virginia 
22070-4817,  telephone  (703)  787-1600. 
S  IPPLEMENTARY  INFORMATION:  This 
n  port  is  published  pursuant  to  30  CFR 
part  252-— OCS  Oil  and  Gas  Information 
Program,  44  FR  46408,  August  7, 1979. 
An  outline  of  the  contents  of  the  report 
is  set  forth  below. 

Accidents  Associated  with  Oil  and  Gas 
Operations  in  the  OCS. 

I.  Introduction 

II.  Gulf  of  Mexico  (COM)  OCS  Region 

Table  1,  Crude  Oil  and  Condensate 
Spill  Incidents  of  200  or  More  Barrels, 
OCS— COM. 

Table  2-A,  Accidents  Associated  with 
Oil  and  Gas  Operations  on  the  OCS, 
COM,  Blowouts. 


Table  2-B,  Accidents  Associated  with 
Oil  and  Gas  Operations  on  the  OCS. 
COM,  Explosions  and  Fires. 

Table  2-C,  Accidents  Associated  with 
Oil  and  Gas  Operations  cm  tlw  OCS. 
COM,  Pipeline  Breaks  or  Leaks. 

Table  2-D.  Accidents  Associated  with 
Oil  and  Gas  Operations  on  the  OCS, 
COM,  Significant  Polluftion  Incidents, 

59  bbl  (2,100  gal)  or  More. 

Table  2-E.  Accidents  Associated  with 
Oil  and  Gas  Operations  on  the  OCS, 
COM,  Major  Accidents. 

ni.  Pacific  OCS  Region 

Table  3,  Crude  Oil  aiul  Condensate 
Spill  Incidents  of  200  or  More  Barrels, 
OCS — ^Pacific. 

Table  4-A,  Accidents  Associated  with 
Oil  and  Gas  Operations  on  the  OCS, 
Pacific,  Blowouts. 

Table  4-B,  Accidents  Associated  with 
Oil  and  Gas  Operations  on  the  OCS, 
Pacific.  Explosions  and  Fires. 

Table  4-C.  Accidents  Associated  with 
Oil  and  Gas  Operations  oa  the  OCS, 
Pacific,  Pipeline  Breaks  or  Leaks. 

Table  4-D,  Accidents  Associated  with 
Oil  and  Gas  C^rations  on  the  OCS, 
Pacific.  Significant  Pollution  Incidents, 
50  bbl  (2,100  gal)  or  More. 

Table  4-E,  Accidents  Associated  with 
Oil  and  Gas  Operations  on  the  OCS, 
Pacific,  Major  Accidents. 

rv.  Alaska  OCS  Region 

Table  5-£,  Accidents  Associated  with 
Oil  and  Gas  Operations  on  the  OCS, 
Alaska,  Major  Accidents. 

V.  Atlantic  OCS  Region 

Table  6-E.  Accidents  Associated  with 
Oil  and  Gas  Operations  on  the  OCS, 
Atlantic,  Major  Accidents. 

VI.  Summary  Tables  for  the  Entire  OCS 

Table  7,  Summary  of  Crude  Oil  and 
Condensate  Spill  Incidents  of  200  or 
More  Barrels,  OCS. 

Table  8,  Summary  of  Accidents 
Associated  with  Oil  and  Gas  Operations 
on  the  OCS.  1956-1990. 

VII.  Graphs  of  Data  Pertaining  to 
Accidents  Associated  With  CMI  and  Gas 
Operations  on  the  OCS 

Figure  1,  Crude  &  Condensate 
Spills^200  bbl,  OCS— COM. 

Figure  2,  Crude  &  Condensate 
Spills^200  bbl.  OCS— Pacific. 

Figure  3,  Volume  of  Crude  & 
Condensate  Spilled,  OCS — COM. 

Figure  4,  Volume  of  Crude  k 
Condensate  Spilled,  OCS — ^Pacific. 

Figure  5,  Crude  4  Condensate 
Spills2;200  bbl.  OCS. 

Figure  6,  Volume  of  Crude  k 
Condensate  Spilled.  OCS. 


Figure  7.  Summary  of  Accidents 
Associated  with  Oil  and  Gas  Operations 
on  the  OCS. 

Dated:  Decemfea  23, 1992. 

Thomas  Gemhofer, 

Associate  Director  for  Offshore  Minerals 
Management 

,[FR  Doc.  93-11  Filed  1-4-93;  8:45aml 
BHUng  CoO*  ISQB-Ot-O 


National  Park  Service 

Native  American  Gravea  Protection 
and  Repatriation  Review  Committee: 
Meeting 

AGENCY:  National  Park  Service. 
Department  of  the  Interior. 

ACTION:  Notice  of  meeting  of  the  Native 
American  Graves  Protection  and 
Repatriation  Review  Committee. 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act,  5  U.S.C.  Appendix  (1988),  that  the 
Native  American  Graves  Protection  and 
Repatriation  Review  Committee  will 
meet  on  February  26  and  27, 1993,  on 
the  island  of  Oahu,  Hawaii. 

The  Committee  was  established  by 
Congress  to  monitor,  review,  and  assist 
in  implementation  of  the  inventory  and 
identification  process  and  repatriation 
activities  required  imder  the  Native 
American  Graves  Protection  and 
Repatriation  Act  (25  U.S.C.  3001-3013). 

The  Committee  will  meet  on  Friday, 
February  26, 1993,  at  the  Bishop 
Museum,  1525  Bernice  Street. 

Honolulu.  HI  96817-0916.  Matters  to  be 
discussed  will  include  a  dispute 
between  Hui  Malama  I  Na  Kupuna  ‘O 
Hawai'i  Nei  and  the  P.A.  Hearst 
Museum  of  Anthrc^ology,  Berkeley,  CA. 

The  Committee  will  meet  on 
Saturday,  February  27. 1993,  at  the 
Turtle  Bay  Hilton  Hotel,  57-091 
Kamehameha  Highway.  Kahuku,  HI 
96731.  Matters  to  be  discussed  will 
include:  1)  progress  made,  and  any 
barriers  encountered,  in  implementing 
the  statute  in  Hawaii,  and  2)  the 
Committee’s  1992  report  to  Congress. 
The  Committee  is  particularly  interested 
in  hearing  from  representatives  of 
Native  Hawaiian  organizations, 
museums,  and  Federal  agencies  and 
from  membOTS  of  the  public  on  issues 
related  to  identification  of  Native 
Hawaiian  cultural  items  and  the 
determination  of  cultural  affiliation. 

In  the  event  that  the  meeting  agenda 
is  not  completed  on  Fdsruary  27. 1993, 
the  Committee  will  reccmvene  Sunday. 
February  28. 1993,  at  the  Turtle  Bay 
Hilton.  Kahuku,  HI. 

Meetings  will  begin  each  day  at  8:30 
a.m.  and  conclude  not  later  than  5:00 
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p.m.  Meetings  will  be  open  to  the 
public.  However,  fedlities  and  space  for 
accommodating  members  of  the  public 
are  limited  and  persons  will  be 
accommodated  on  a  first-come,  first- 
served  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  with  Dr. 
Francis  P.  McManamon,  Departmental « 
Consulting  Archeologist. 

Persons  wishing  further  information 
concerning  this  meeting,  or  who  wish  to 
submit  written  statements  may  contact 
Dr.  Fiancis  P.  McManamon, 
Departmental  Consulting  Archeologist, 
Ar^eological  Assistance  Division, 
National  Park  Service,  P.O.  Box  37127, 
Washington,  D.C.  20013-7127, 
Telephone  (202)  343-4101.  Draft 
summary  minutes  of  the  meeting  will  be 
available  for  public  inspection  a^ut 
eight  weeks  ^er  the  meeting  at  the 
office  of  the  Departmental  Consulting 
Archeologist,  room  210,  800  North 
Capitol  Street,  Washington,  DC. 

Dated:  January  7, 1993. 

Francis  P.  McManamon, 

Departmental  Consulting  Archeologist, 

Chief.  Archeological  Assistance  Division. 

(FR  Doc.  93-691  Filed  1-13-93;  8:45  am) 
BtLUNO  CODE  4310-70-M 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  listed 
below  has  been  submitted  to  the  Office 
of  Management  and  Budget  for  approval 
imder  the  provisions  of  ffie  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
Copies  of  the  proposed  collection  of 
information,  related  form  and 
explanatory  material  may  be  obtained 
by  contacting  the  Bureau’s  clearance 
officer  at  the  phone  number  listed 
below.  Comments  and  suggestions  on 
the  requirements  should  be  made 
directly  to  the  Bureau  clearance  officer 
and  to  the  Office  of  Management  and 
Budget,  Paperwoiic  Redu^on  Project 
(1029-0039),  Washington,  DC  20503, 
telephone  202-395-7340. 

Title:  Undergroimd  Mining  Permit 
Applications — Minimum 
Requirements  for  reclamation  and 
Operation  Plan — 30  CFR  part  784 
OMB  Number:  1029-0039 
Abstract:  Sections  507,  508  and  516  of 
Public  Law  95-87  require 
I  underground  coal  mine  permit 
applicants  to  submit  an  operations 
and  reclamation  plan  and  establish 
performance  standards  for  the  mining 


operation.  Information  submitted  is 
used  by  the  regulatory  authority  to 
determine  if  the  applicant  can  comply 
with  the  applicable  performance  and 
environmental  standards  in  Public 
Law  95-87. 

Bureau  Form  Number:  None 
Freqeuency:  On  occasion 
Description  of  Respondents: 

Underground  C^  Mining  Operators 
Estimated  Completion  Time:  25  hours 
Annual  Responses:  3.017 
Annual  Burden  Hours:  75,792 
Bureau  Clearance  Officer:  John  A. 
Trelease,  (202)  343-1475 
Dated:  October  16, 1992. 

John  P.  Mosesso, 

Chief,  Division  of  Technical  Services. 

(FR  Doc.  93-902  Filed  1-13-93;  8:45  am] 

BNJJNO  CODE  4StO-4S-M 

Infonnation  Collection  Submitted  to 
the  Office  of  Menegement  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information, 
related  form  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau’s  clearance  officer  at  the  phone 
nvimber  listed  below.  Comments  and 
suggestions  on  the  requirements  should 
be  made  directly  to  the  Biireau 
clearance  officer  and  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (1029-0038), 
Washington,  I)C  20503,  telephone  202- 
395-7340. 

Title:  Underground  Mining  Permit 
Applications — Minimiun 
R^viirements  for  Information  on 
Environmental  Resources,  30  CFR 
part  783 

OMB  Number:  1029-0038 
Abstract:  Applicants  for  imderground 
coal  mining  permits  are  reqxiired  to 
provide  adequate  descriptions  of  the 
environmental  resources  that  may  be 
affected  by  proposed  imderground 
coal  mining  activities. 

Bureau  Form  Number:  None. 
Frequency:  On  occasion 
Description  of  Respondents: 

Underground  C^  Mining  Operators 
Estimated  Completion  Time:  21  hours 
Annual  Responses:  662 
Annual  Burden  Hours:  14,092 
Bureau  Clearance  Officer:  John  A. 
Trelease,  (202)  343-1475 


Dated;  October  16, 1992. 

John  P.  Mosesso, 

Chief,  Division  of  Technical  Services. 

(FR  Doc.  93-903  Filed  1-13-93;  8:45  am] 
BILUNO  CODE  M10-OS-M 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Pajierwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  form  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau’s  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget 
Paperwork  Reduction  Project  (1029- 
0036),  Washington,  DC  20503, 
telephone  202-395-7340. 

Title:  Surface  Mining  Permit 
Applications — Minimum 
Requirements  for  Reclamation  and 
Operation  Plan — 30  CF’R  part  780 
OMB  Number:  1029-0036 
Abstract:  Sections  507(b),  508(a)  and 
515(b)  and  (d)  of  Public  Law  95-87 
require  applicants  for  surface  mine 
permits  to  provide  a  description  of 
each  existing  structure  proposed  to  be 
used  in  the  mining  and  reclamation 
operation  and  a  compliance  plan  for 
structures  proposed  to  be  modified  or 
constructed  for  use  in  the  operation. 
This  information  is  used  by  the 
regulatory  authority  in  determining  if 
the  applicant  can  comply  with  the 
applicable  performance  and 
environmental  standards. 

Bureau  Form  Number:  None 
Frequency:  On  occasion 
Description  of  Respondents:  Surface 
Coal  Mining  Operators 
Annual  Responses:  7,487 
Annual  Burden  Hours:  213,078 
Average  Burden  Hours  Per  Response:  28 
Bureau  Clearance  Officer:  John  A. 
Trelease  (202)  343-1475 

Dated;  October  16, 1992. 

John  P.  Mosesso, 

Chief,  Division  of  Technical  Services. 

(FR  Doc.  93-904  Filed  1-13-93;  8:45  am] 
WLUNO  CODE  431<MIS-M 
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Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  form  may  be  obtained  by 
contacting  the  Bureau’s  clearance  officer 
at  the4)hone  number  listed  below. 
Comments  and  suggestions  on  the 
proposal  should  be  made  directly  to  the 
bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1029- 
0035),  Washington,  DC  20503, 
telephone  202-395-7340.  j 

Title:  Surface  Mining  Permit 
Applications — ^Minimum 
Requirements  for  Environmental 
Resources,  30  CFR  part  779. 

OMB  approval  number:  1029-0035. 
Abstract:  Applicants  for  surface  coal 
mining  permits  are  required  to 
provide  an  adequate  description  of 
the  environmental  resources  that  may 
be  affected  by  proposed  surface 
mining  activities.  The  information 
will  be  used  by  the  regulatory 
authority  to  determine  if  the  applicant 
can  comply  with  environmental 
protection  performance  standards. 
Bureau  Form  Number:  None. 

Frequency:  Oh  occasion. 

Description  of  Respondents:  Coal  Mine 
Operators. 

Annual  Responses:  1,530. 

Annual  Bu^en  Hours:  145,344. 
Estimated  Completion  Time:  95  hoiirs. 
Bureau  clearance  officer:  John  A. 
Trelease  202-343-1475. 

Dated:  October  16, 1992. 

John  P.  Mosesso, 

Chief,  Division  of  Technical  Services. 

(FR  Doc.  93-908  Filed  1-13-93;  8:45  am] 
BiLUNQ  CODE  4310-06-M 


INTERNATIONAL  TRADE 
COMMISSION 

(Investigation  No.  731-TA-622  (Final)] 

Dry  Film  Photoresist  From  Japan 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  and  scheduling  of  a 
final  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigation  No.  731-TA- 
622  (Final)  under  section  735(b)  of  the 


Tariff  Act  of  1930  (19  U.S.C.  1673d(b)) 
(the  Act)  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Japan  of  dry  film 
photoresist,  provided  for  in  subheading 
3707.90.30  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS). 

(Dry  film  photoresist  may  also  be 
entering  under  subheading  3702.39.00, 
3702.42.00,  3702.43.00,  3702.44.00,  and 
3702.95.00  of  the  HTS). 

For  further  information  concerning 
the  conduct  of  this  investigation, 
hearing  procedures,  and  rules  of  general 
application,  consult  the  Commission’s 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201),  and  part  207,  subparts  A  and  C  (19 
CFR  part  207). 

EFFECTIVE  DATE:  December  30, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Reavis  (202-205-3185),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission’s  'TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  ^ould  contact  the  Office 
of  the  Secretary  at  202-205-2000. 

SUPPLEMENTARY  ^FORMATION: 
Background 

This  investigation  is  being  instituted 
as  a  result  of  an  affirmative  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  dry  film 
photoresist  from  Japan  are  being  sold  in 
the  United  States  at  less  than  fair  value 
within  the  meaning  of  section  733  of  the 
Act  (19  U.S.C.  1673b).  The  investigation 
was  requested  in  a  petition  filed  on  July 
16, 1992,  by  E.I.  Du  Pont  de  Nemours 
&  Co.,  Wilmington,  DE;  Morton 
International,  Inc.,  Tustin,  CA;  and 
Hercules  Incorporated,  Middleton,  DE. 

Participation  in  the  Investigation  and 
Public  Service  List 

Persons  wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§  201.11  of  the  Commission’s  rules,  not 
later  than  twenty-one  (21)  days  after 
publication  of  tMs  notice  in  the  Federal 
Register.  The  Secretary  will  prepare  a 
public  service  list  containing  the  names 
and  addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  this 


investigation  upon  the  expiration  of  the 
period  for  filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  §  207.7(a)  of  the 
Commission’s  rules,  the  Secretary  will 
make  BPI  gathered  in  this  final 
investigation  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigation,  provided  that  the 
application  is  made  not  later  than 
twenty-one  (21)  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  tmder 
the  APO. 

Staff  Report 

The  prehearing  staff  report  in  this 
investigation  will  be  placed  in  the 
nonpublic  record  on  February  26, 1993, 
and  a  public  version  will  be  issued 
thereafter,  pursuant  to  §  207.21  of  the 
Commission’s  rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  this  investigation 
beginning  at  9:30  a.m.  on  March  11, 

1993,  at  ffie  U.S.  International  Trade 
Commission  Building.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Se<^tary  to  the 
Commission  on  or  before  March  4, 1993. 
A  nonparty  who  has  testimony  that  may 
aid  the  Commission’s  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  March  9, 1993, 
at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
§§  201.6(b)(2),  201.13(f),  and  207.23(b) 
of  the  Commission’s  rules.  Parties  are 
strongly  encouraged  to  submit  as  early 
in  the  investigation  as  possible  any 
requests  to  present  a  portion  of  their 
hearing  testimony  in  camera. 

Written  Submissions 

Each  party  is  encouraged  to  submit  a 
prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  §  207.22  of  the 
Commission’s  rules;  the  deadline  for 
filing  is  March  5, 1993.  Parties  may  also 
file  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  §  207.23(b)  of  the 
Commission’s  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
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piovisiaas  of  §  207.24  of  the 
Conunission's  rules.  The  deadline 
filing  posthearing  briefs  is  March  19, 
1993;  witness  testimony  must  be  filed 
no  later  than  three  (3)  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  at  appearance  as  a  party 
to  the  investigation  may  submit  a 
written  statement  of  information 
pertinent  to  die  subject  of  the 
investigation  on  or  before  March  19, 
1993.  All  written  submissions  must 
conform  widi  die  provisions  of  §  201.8 
of  the  Commission's  rules;  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
§§201.6,  207.3,  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tarifi  Act 
of  1930,  title  VIL  This  notice  is  published 
pursuant  to  §  207.20  of  the  Coomission's 
rules. 

Issued:  January  8, 1993. 

By  order  of  the  Cocunission. 

Paul  R.  Bwdos, 

Acting  Secretary 

IFRDoc.  93-825  Filed  1-13-93;  8:45  am) 
BILUNG  CODE  702(M»-tl 


Pnvestigation  Nos.  731-TA-548, 550,  and 
551  (Final)] 

Sulfur  Dyes  From  China,  India,  and  the 
United  Kingdom;  Commission 
Determination  to  Conduct  a  Portion  of 
the  Hearing  in  Camera 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Closure  of  a  portion  of  a 
Commission  hearing  to  the  public. 

SUMMARY:  Upon  request  of  re^ondents 
in  the  above-captioned  final 
investigation,  the  Commission  has 
determined  to  conduct  a  portion  of  its 
hearing  scheduled  for  January  13, 1992, 
in  Camera.  See  Commission  rules 
207.23(a),  201.13,  and  201.35  through 
201.39  (19  CFR  207.23(a),  201.12,  and 
201.35  through  201.39).  The  remainder 
of  the  hearing  will  be  open  to  the 
public.  Tlie  Commissiaa  also  has 
determined  that  the  10-day  advance 
notice  of  the  change  to  a  meeting  was 
not  posable.  See  ^mmission  rules 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32226] 


201JI5(c)(l)  and  201.37(b)  (19  CFR 
201.35(cKl)  end  201.37(b)). 

FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  M.  Jones.  Office  of  the 
General  Counsel,  U.S.  Intarnatimul 
Trade  Commissicm,  500  £  Street.  SW., 
Washington,  DC  20436,  telephone  202- 
205-3097.  Hearing  impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Commission’s  TTD  tmminal  on  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  believes  that  good  cause 
exists  in  this  investigation  to  hold  a 
short  portion  of  the  hearing  in  camera. 
The  in  camera  portion  of  the  hearing 
will  be  for  the  purpose  of  addressing 
business  proprietary  information  (BPI) 
as  part  of  respondents’  presentation  in 
chief,  and  therefore  properly  the  subject 
of  an  in  camera  hearing  pursuant  to 
Commission  rule  201.36(b)(4)  (19  CFR 
201.36(d)(4)).  In  making  this  decision, 
the  Commission  nevertheless  reaffirms 
its  belief  that  wherever  possible  its 
business  should  be  conducted  in  public. 

The  hearing  will  include  public 
presentations  by  petitioner  and 
respondents,  with  questions  fiom  the 
Commissicm.  After  re^cmdents’  public 
presentation,  the  Commission  will  hold 
an  in  camera  session,  during  which  time 
respondents  will  continue  their 
presentation  to  the  Commission  and 
cover  business  proprietary  information, 
followed  by  questioning  hy  the 
Commissioners  and  time  for  rebuttal  by 
petitioners  regarding  sucdi  information. 
For  the  in  camera,  portion  of  the  hearing, 
the  room  will  be  cleared  of  all  persons 
except  those  who  have  been  granted 
access  to  BPI  under  a  Commission  APO 
service  list  in  this  investigation.  See 
Conunission  rule  201.35(b)  (19  CFR 
201.35(b)).  All  those  plaiming  to  attend 
the  in  camera  portion  of  the  hearing 
would  should  be  prepared  to  present 
proper  identification. 

Authority:  The  General  Counsel  has 
certified,  pursuant  to  Conunission  Rule 
201.39  (19  CFR  201.39),  that  in  her  opinion, 
a  portion  of  the  Commission’s  hearing  in 
Sulfiu  Dyes  from  China,  India,  and  the 
United  Kingdom,  inv.  Nos.  731-TA-548,  550 
ft  551  (Final),  may  be  dosed  to  the  public  to 
prevent  disdosure  of  business  proprietary 
information. 

Issued:  January  8, 1993. 

By  order  of  the  (Commission. 

Paul  R.  Baxdse, 

Acting  Secretary. 

(FR  Doc  93-826  Piled  1-13-93;  MS  am] 
MUJNQ  CODE  Toae-oa-M 


Central  Vermont  RaUtway.  Inc.; 
AcquieiUon  Exemption;  Canadian 
National  RaUwey  Co. 

Central  Vermont  Railway,  Inc.  (CV).  a 
wholly  owned  subsidiary  of  the 
Clanadian  National  Railway  Company 
(CN)i  has  filed  a  verified  notice  of 
exemption  to  acquire:  (1)  CN’s  Rouse 
Point  Subdivision  between  mileport  1.2, 
at  the  U.S. — C)anadian  border,  and 
milepost  0.0,  at  Rouse  Point.  NY,  and 
related  trackage  used  to  interchange 
traffic  with  the  Delaware  and  Hudson 
Railway  (Company;  and  (2)  CN’s 
Swanton  Subdivision  between  milepost 

15.6  at  East  Alburg,  VT,  and  milepost 

18.7  at  Alburg  Springs,  VT,  at  the  U.S. — 
dlanadian  border.  The  transaction  was  to 
be  consummated  on  December  31, 1992. 

This  is  a  transaction  within  a 
corporate  family  of  the  type  specifically 
exempted  from  the  necessity  of  prior 
review  and  approval  under  49  CFR 
1180.2(d)(3).  It  will  not  result  in  adverse 
changes  in  service  levels,  significant 
operational  changes,  or  a  change  in  the 
competitive  balance  with  carriers 
outside  the  corporate  family. 

As  a  condition  to  use  of  tnis 
exemption,  any  employees  affected  by 
the  transaction  will  be  protected  by  the 
conditions  set  forth  in  New  York  Dock 
Ry. — Control — Brooklyn  Eastern  Dist., 
360  I.C.C.  60  (1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on;  Robert  P 
vom  Eigen  and  Richard  J.  Arsenault, 
Hopkins  and  Sutter.  888  Sixteenth 
Street,  NW.,  Suite  700,  Washington,  DC 
20006. 

Decided:  Jaauaiy  8, 1993. 

By  the  Commission,  David  M.  Koost^mik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  )r.. 

Secretary. 

[FR  Doc.  93-879  Filed  1-13-93;  8:45  am) 
BtLUNG  CODE  703$-01-M 


[Directed  Service  Order  No.  1512] 

Request  for  Directed  Service — 
Authorizing  the  Great  Western  Railway 
Company  cVb/a  Piatt  Vattey  Raihiray  To 
Operate  Lines  of  DenYM-  Raitway, 

Inc. — Denver,  Colorado— as  Olractad 
Carrier 

AGENCY:  Interstate  Commerce 
Commission. 
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ACTION:  Directed  service  order. 


SUMMARY:  Pursuant  to  49  U.S.C. 

11125(a).  the  Commission  is  authorizing 
The  Great  Western  Railway  Company 
(GWRC/PVR)  d/b/a/  the  Platt  Valley 
Railway  (PVR)  to  operate  as  a  “Directed 
Rail  Carrier”  (DRC) — uncompensated 
and  without  Federal  subsidy  under  49 
U.S.C.  11125(b)(S) — over  the  Denver 
Railway,  Inc.  (DRI)  for  a  period  of  60 
days. 

This  rmsubsidized  and 
rmcompensated  directed  service  order  is 
based  on  the  representation  by  DRI  that 
the  railroad’s  cash  position  does  not 
permit  the  acquisition  of  locomotive 
equipment  at  this  time,  and  thereby  its 
continued  operation  over  its  lines  in 
order  to  relieve  the  present  cessation  of 
service.  To  assure  continued  service  to 
shippers  that  are  affected  by  the 
discontinuance  of  operations,  the 
Commission  is  authorizing  GWRC/PVR 
as  DRC  to  provide  directed  service  over 
DRTs  two  line  segments  in  Denver,  CO 
for  60  days.  See  49  U.S.C.  11125(a)  (1) 
and  (3). 

DATES:  Effective  Date:  Directed  Service 
Order  No.  1512  shall  become  effective  at 
12:01  p.m.,  EST,  January  8, 1993. 
GWRC/PVR  shall  notify  DRI  and  the 
Commission  of  the  date  on  which  it 
commences  operations  imder  this 
authority. 

Expiration  Date:  Unless  otherwise 
modified  by  order  of  the  Commission. 
Directed  Service  Order  No.  1512  will 
expire  at  11:59  a.m.,  March  9, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Gaillard  (202)  927-5500  or 
Melvin  F.  Clemens,  Jr.  (202)  927-5538. 
[FAX  (202)  927-5529)  [TDD  for  hearing 
impaired:  (202)  927-5721) 
SUPPLEMENTARY  INFORMATION:  On 
December  9,  and  December  28, 1992, 
Rocky  Mountain  Pipe  Company/Fagan 
Iron  &  Metal,  Inc./I>ry  Wall  Products  of 
Denver,  Inc./Christian  Salvesen  Inc./ 
Power  Assist  Co./Crystal  Packaging, 
Inc./Firestone  Building  Products 
Company  (shippers),  filed  requests  with 
the  Commission  for  directed  service  and 
in  support  of  an  authorization  for 
GWRC/PVR  to  provide  directed  service 
over  the  fines  of  the  Denver  Railway, 
Inc.  (DRI)  in  Denver,  CO,  due  to  an 
inability  of  DRI  to  serve  shippers  on  its 
fines  since  November  1992,  tod  an 
absence  of  regular  service  since  April 
1992. 

DRI  operates  two  fine  segments  in  an 
industrial  area  of  Denver,  CO,  the 
Stockyards  segment  of  3.2  miles,  which 
connects  with  the  Burlington  Northern 
Railroad  Company  (BN),  and  the 
Airlawn  segment  of  8.03  miles,  which 
connects  with  the  Denver  and  Rio 


Grande  Western  Railroad  Company 
(DRGW).  The  two  fine  semnents  do  not 
connect,  and,  as  operated  by  DRI,  they 
must  be  operated  with  separate 
locomotives.  However,'  in  preparation 
for  the  directed  service  operation. 
GWRC/PVR  has  negotiatto  an 
agreement  with  DRGW  for  the 
replacement  of  a  switch  that  will  allow 
operation  between  the  two  fine 
segments  by  a  single  locomotive  and 
crow* 

Pumuant  to  49  U.S.C.  11125(a).  the 
Commission  may  issue  a  directed 
service  order  for  up  to  60  days  when  it 
finds  that  a  rail  carrier  cannot  transport 
traffic  offered  to  it  because  — ( 1)  its  cash 
position  makes  its  continuing  operation 
impossible:  (2)  transportation  has  been 
discontinued  under  court  order;  or  (3)  it 
has  discontinued  transportation  without 
obtaining  a  required  certificate  under  49 
U.S.C.  10903,  (emphasis  added).  Any 
Commission  order  under  these 
provisions  requiring  a  carrier  to  provide 
directed  service  also  requires  Federal 
compensation  to  the  DRC  for  those 
operations.  However,  this  provision  also 
allows  the  Commission  to  authorize  a 
carrier  to  provide  imcompensated 
directed  service  if  the  carrier  is  willing 
to  accept  that  responsibility  imder  those 
terms. 

The  Commission  has  determined, 
horn  shippier  statements  and  statements 
by  the  DRI,  and  through  its  Office  of 
Compliance  and  Consumer  Assistance 
(OCCA),  that  the  DRI’s  operations  have 
been  sporadic  at  best  since  last  April 
1992  due  to  the  absence  of  suitable 
locomotive  eouipment  with  which  to 
provide  switcning  service  to  shippers. 

In  April.  DRI  service  was  discontinued 
and  then  resumed  temporarily  on  the 
basis  of  negotiations  between  DRI,  the 
shippers.  OCCA,  and  the  Class  I 
connections  that  resulted  in  the  lease  of 
locomotives  to  DRI  by  the  Class  I 
connections  (BN  &  DRGW)  for  its 
operations.  However,  the  leasing 
carriers  have  since  terminated  those 
leases  and  required  the  return  of  the 
leased  locomotives,  allegedly  due  to 
DRI’s  failure  timely  to  compensate  the 
carriers  for  the  leased  locomotives. 
Moreover,  DRI  has  been  unsuccessful  in 
acquiring  additional  or  replacement 
locomotive  equipment  from  other 
sources,  or  in  maintaining  its  owned 
equipment  in  acceptable  condition  to 
meet  the  Federal  Railroad 
Administration’s  (FRA)  requirements. 

As  a  result,  OCCA  was  again  botified  on 
December  9, 1992,  that  service  to  DRI 
shippers  had  been  terminated  in  early 
November  1992.  As  contemplated  by  the 
statute,  this  cessation  of  service  without 
authority  meets  the  requisite  criteria  for 
directed  service.  Moreover,  the  GWRC/ 


PVR  has  indicated  that,  in  response  to 
DRI  shippers,  it  is  amenable  to  serving 
as  DRC  for  an  initial  period  of  60  days. 

Under  a  directed  service  order,  a  DRC 
may  voluntarily  provide  directed 
service  without  any  subsidy  or 
compensation  frcm  the  Federal 
Government  or  the  Commission.  See  St. 
Louis  S.W.  Ry.  Co. — Directed  Service — 
Chicago,  363  I.C.C.  1  (1980),  and 
Directed  Service  Order  No.  1504,  The 
New  York,  Susquehanna  and  Western 
Railway  Corporation — Directed 
Service — The  Delaware  and  Hudson 
Railway  Company,  (not  printed)  served 
June  22, 1988.* 

Considering  DRI’s  inability  to 
maintain  sufficient  equipment  to 
provide  continuous  rail  service,  and  its 
repeated  cessation  of  operations  without 
providing  a  suitable  alternative,  we  find 
that  DRI’s  current  situation  meets  the 
statutory  standards  of  49  U.S.C. 

11125(a)  (i)  and  (3). 

In  view  of  the  urgent  need  for 
continued  rail  service  over  fines  of  the 
DRI,  this  decision  grants  the  shippers’ 
request  and  authorizes  GWRC/PW  to 
provide  uncompensated  directed  service 
on  the  grounds  that  the  cessation  of 
service  by  DRI  creates  sufficient 
circumstances  to  meet  the  statutory 
requirements  for  such  an  order  and 
serves  the  public  interest. 

The  emergency  nature  of  this 
situation  compels  us  to  conclude  that 
advance  public  notice  and  hearings 
would  be  impractical  and  contrary  to 
the  immediate  public  interest  in 
assuring  the  resumption  of  essential  rail 
transportation  services.  Accordingly,  we 
exercise  our  authority  under  49  U.S.C. 
11125(a)  to  waive  advance  public  notice 
and  hearings  in  the  present 
circumstances. 

Section  11125  allows  the  Commission 
to  direct  service  for  an  initial  period  of 
not  more  than  60  days,  with  an  option 
to  extend  the  directto  service  period  for 
an  additional  180  days,  if  cause  exists. 
We  believe  directed  service  authority  to 
be  necessary  here  at  least  for  an  initial 
60  day  period.  During  this  60  day 
period,  any  interested  person  may  file 
comments  seeking  extension  of  this 
order  for  up  to  180  da3‘s. 

Terms  and  Conditions 

Effective  Date.  Directed  Service  Order 
No.  1512  shall  become  effective  at  12:01 
p.m.,  January  8, 1993.  GWRC/PVR  shall 
be  authorized  to  commence  operations 
on  this  date  and  shall  notify  the 


>  Likewise,  the  Coounission  may  authorize 
directed  rail  service  without  provision  for 
compensation  to  the  carrier  over  which  service  is 
directed.  See  Kansas  Gty  Terminal  Ry.  Co. — 
Operate— Chicago  H./.8-  P.,  360  I.C.C.  289  (1979). 
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Commission  and  DRI  immediately  that 
thm  have  done  so. 

Epilation  Date.  Unless  otherwise 
modified  by  the  Commission,  Directed 
Service  Order  Na  1512  will  expire  at 
11:59  a.m.,  March  9. 1993. 

Compensation.  GWRC/PVR’s 
authority  under  Directed  Service  Order 
No.  1512  is  e^mressly  conditioned  upon 
its  waiver  of  aU  compensation  under  49 
U.S.C  1112S(b)(5). 

Track  Sq^e^.  In  accordance  with  49 
U.S.C.  11125(bK2)(a),  GWRC/PVR  need 
not  operate  over  any  DRI  line  segment 
certified  by  the  FRA  as  being  unsafe  or 
that  it  believes  is  unsafe  for  its 
operations. 

Cars  and  operating  equipment.  In 
operating  DRTs  line,  GWRC/PVR  sball 
use  its  own  cars  and  operating 
equipment  unless  otherwise  authorized 
in  subsequent  orders  of  the 
Commission. 

Employees.  In  providing  service 
under  this  directed  service  order 
GWRC/PVR  Aall  comply  with  the 
requirements  of  49  U.S.C  1112S(bK4) 
with  respect  to  DRI  operating 
employees. 

Presavation  of  the  DRI  property. 
During  the  period  of  its  operation  of  the 
DRI  lines.  GWRC/PVR  shall  be 
responsible  for  performing  that  degree 
of  maintenance  necessary  to  avoid 
further  deterioration  of  t^  lines 
and  related  facilities. 

Rates.  GWRC/PVR  are  authorized  to 
act  on  behalf  of  I^  in  all  matters  of 
transpcatation.  Rates  and  charges 
applicable  to  the  line  shall  be  those  in 
effect  at  the  time  GWRC/PVR 
commences  operations  over  the 
respective  segments.  Ina«nuch  as  the 
rates  charged  to  DRI  shippers  are 
generally  for  switching  services  and  are 
contain^  in  the  respective  BN  and 
DRGW  tariSs,  GWRC/PVR  may  not  seek 
changes  in  those  rates  and  chmges 
except  by  application  to  the 
Commission  under  this  authority.  All 
revenues  from  such  charges  shall  accrue 
to  the  account  of  GWRC/PVR,  based  on 
their  respective  operations  during  the 
elective  period  of  this  order,  and  shall 
not  (xmstitute  assets  of  die  DRI. 

Liability  for  expenses.  Any 
rehabilitation,  opwational,  or  other 
costs  related  to  the  respective  (^rations 
is  authorized  shall  be  me  sole 
responsibility  and  liability  of  GWRC/ 
PVR.  Any  such  costs  or  expenditures 
shall  not  in  any  way  be  deemed  an 
obligation  or  l^ility  of  the  United 
States  Government.  GWRC/PVR  shall 
hold  the  United  States  Government 
harmless  from  any  and  all  claims  arising 
out  of  the  authmized  operations. 
However,  GWRC/PVR  shall  not  be  liable 
for  any  paymmts,  obligations,  fines. 


fees,  or  othm*  encumbrances  or 
obligations  assessed  or  assessable 
against  I^  at  the  time  directed  service 
operations  coounenoe  or  during  the 
p^od  of  directed  service,  nor  shall 
GWRC/PVR  be  responsible  to 
compensate  the  DU  or  any  othw  party 
of  interest  for  the  use  of  DRI  lines 
during  the  directed  service. 

Operational  difficulties.  Any 
operational  difficulties  associated  with 
the  authorized  operations  of  a  specific 
DRI  line  segment  shall  be  resoh^  by 
GWRC/PVR  through  negotiated 
agreement,  or  feil^  agremnent,  by  the 
commission.  Any  resumption  of 
operations  by  DU  during  the  effective 
pwiod  of  this  order  may  occur  only  aftw 
notice  to  the  Commission  and  thirty  (30) 
days  notice  to  the  ERIC. 

We  pnd:  1.  DU  has  discontinued 
service  ov«r  its  lines  without  authority 
due  to  the  unavailability  of  locomotive 
equipment,  aiKl  has  bera  given  an 
opportunity  to  establish  that  it  has  the 
ability  to  restore  full  operations.  DU  has 
foiled  to  demonstrate  why  the 
Commission  shtmld  not  ^ow  GWRC/ 
PVR  temporarily  to  provide  continued 
rail  service  over  those  lines  in  its  behalf, 
and  as  requested  by  its  shippers,  as  a 
DRC 

2.  In  order  to  prevent  further 
transportation  and  economic 
disruptions  due  to  DU's  cessation  of 
operaticxis,  it  is  necessary  for  the 
Commissian  to  authorize  GWRC/PVR  to 
operate  DU*s  lines  under  49  U.S.C 
11125  with  a  waiver  of  any 
compensati<m  from  the  Federal 
Government. 

3.  Our  action  in  this  decision  will  not 
substantially  impair  the  alnlity  of 
GWRC/PVR  to  serve  its  own  patrons 
adequately  or  to  meet  its  outstanding 
common  carrier  obligations,  and  will 
insure  continued  rail  service  to  affected 
shippers  on  the  DU.  See  49  U.S.C 
11125(b)(2)(B). 

This  action  will  not  significantly 
afiect  either  the  quality  ^  the  human 
environment  or  energy  conservation. 

It  is  ordered:  1.  Based  upon  its 
agreement  to  do  so  without  any  form  of 
compensation  from  the  Federal 
Government,  GWRC/PVR  is  authorized 
to  enter  upon  and  operate  DU’s  lines  at 
Denver,  00  pursuant  to  this  volxmtary 
directed  service  order  under  49  U.S.C. 
11125. 

(a)  Entry  by  GWRC/PVR  may  occur  (m 
the  date  this  ardm  is  effective  and  may 
continue  no  later  than  the  sixtieth  day 
after  the  effective  date  of  this  decision. 

(b)  GWRC/PVR  shall  inunediately 
nt^fy  the  Commission  and  the  parties 
to  this  proceeding,  in  writing,  of  the 
date  on  which  it  commences  operations 
under  this  order. 


(c)  Operations  under  this  mder  shall 
conform  to  the  directions  and 
conditions  prescribed  above  and 
contained  herein. 

2.  During  this  60  day  period,  any 
interested  person  may  file  comments 
seeking  extension  of  this  order  for  up  to 
180  days. 

3.  All  submissions  filed  in  tills 
proceeding  should  refer  to  DSO  No. 

1512  end  ^ould  be  sent  to  the 
Commission’s  headquarters  at  12th 
Street  and  Constitution  Avenue,  NW., 
Washington,  EX3  20423.  An  ceiginal  and 
10  copies  should  be  submitted. 

4.  *^0  provisions  of  this  decision 
shall  apply  to  intrastate,  interstate,  and 
foreign  commerce. 

5.  The  Commission  retains 
jurisdiction  to  modify,  supplement,  or 
reconsider  this  decision  at  any  time. 

6.  Notice  of  this  decision  shall  be 
given  to  the  general  public  by 
publication  in  the  F^eral  Register. 
This  decision  will  also  be  served  on  the 
Federal  Railroad  Administration,  the 
Association  of  American  Railroads,  the 
American  Short  Line  Railroad 
Association,  The  Railway  Labcu’ 
Executives’  Association,  the  DU,  and 
the  GWRC/PVR. 

7.  This  decision  and  mxier  shall 
become  effective  at  12K)1  p.m.,  January 
8, 1993. 

8.  Unless  otherwise  modified  by  tiie 
Commissioai,  this  order  will  expire  at 
11:59  a.m.,  March  9, 1993. 

Decided;  January  8, 1993. 

By  the  Commission,  Chairman  Phiibin, 
Vice  Chairman  Simmons,  Commissioners 
Phillips,  McDonald,  and  Walden. 
Commissioner  Walden  did  not  participate  in 
the  dispositicm  of  this  proceeding. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

(FR  Doc.  93-876  Filed  1-13-93;  8:45  ami 
BiUJNQ  CODE  TUS-at-U 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  HaaNh 
Adminiatration 

Shipyard  Employmant  Standarda 
Adviaory  Commlttaa;  Ma^ng 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  that 
the  Shipyard  Emplojqnent  Standards 
Advisory  Committee  (SESAC), 
established  imder  the  provisions  of  the 
Federal  Advisory  Committee  Act 
(FACA),  as  amended  (5  U.S.C,  App.  I) 
and  section  7(b)  of  the  Occupational 
Safety  and  H^th  Act,  29  U.S.C  656(b), 
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will  convene  on  February  18, 1993,  at 
8:30  a.ni.,  at  the  Sheraton  Inner  Haifoor 
Hotel,  300  South  Charles  Street, 
Baltimore,  Maryland,  21201.  The 
meeting  will  adjourn  cm  February  19, 
1993,  at  approximately  12:30  p.m.  The 
public  is  encouraged  to  attencf. 

The  agenda  is  as  follows: 

I.  Call  to  Order. 

n.  Review  of  transcripts  of  July  7-8, 
1992  and  September  2-3, 1992 


meetup, 
in.  Discussicm  of  the  following 
standards: 

(a)  29  CFR  part  1915,  subpart  F, 
General  Working  Ccmditions. 

(b)  29  CFR  part  1915,  subpait  L, 
Electrical. 

(1) .  Temporary  Services  (Power/ 
Wiring) 

(2) .  Scope  and  Application 

(c)  29  CFTt  part  1915,  subpart  U, 
Surface  Preparation  and 
Preservation. 

IV.  New  Business.  Discussicm  of  the 
following  standards,  as  time 


permits. 

(a;  29  CFR  part  1915,  subpart  J,  Ships 

(b)  29  ^W^ut  1915?^>I]^  S, 
Compressed  Gas  and  Compressed 
Air  Equipment. 

(c)  29  Cro  part  1915,  subpart  O, 
Occupational  Health  and 
Environmental  Control. 


Public  Participation:  Time  permitting, 
the  Committee  will  consider  c^ 
presentations  relating  to  the  agenda 
items.  Persons  wishing  to  adcbress  the 
Committee  should  submit  a  written 
request  to  Mr.  Thomas  Hall  (address 
below)  by  the  close  of  business, 
February  5, 1993.  The  recpiest  must 
include  the  name  and  address  of  the 
person  wishing  to  appear,  tlm  capacity 
in  which  the  appearance  udll  be  made, 
a  short  summary  of  the  intmided  ^ 
presentation,  and  an  estimate  of  the 
amount  of  time  needed.  Disabled 
individuals  wishing  to  attend  should 
ccmtad  Mr.  Thomas  Hall  at  the  address 
listed  below  to  obtain  appropriate 
accommcxlations.  Individuals  or 
organizations  wishing  to  submit  written 
statements  should  send  5  copies  to  the 
address  below. 


FOR  FURTHER  INFORUATION  0)NTACT: 

Mr.  Thomas  Hall,  U.S.  Department  of 
Labor,  Occupational  Safety  and  Health 
Administration,  Office  of  Information 
and  Consumer  Affairs,  room  N-3647, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210,  (202)  219-8617. 


.  Signed  at  Washington.  DC,  this  8th  day  of 
I  January,  1993. 

Dorothy  L.  Strunk, 

Acting  Assistant  Secretary  Labor. 

]  IFR  Doc.  93-816  Filed  1-13-93;  8:45  am)  . 
BtUMO  CODE  4StO-aS-ll 


NATIONAL  LABOR  RELATIOHS 
BOARD 

Appolwtiwnte  of  IndIvkkMto  To  Serve 
ee  Membert  of  Perfownence  Review 
Boenie 

5  U.S.C  4314(cM4)  lecjuires  that  the 
appointments  of  individuals  to  serve  as 
members  of  performance  review  boards 
be  published  in  the  Federal  Register. 
Therefore,  in  compliance  with  this 
recjuirement,  notira  is  hereby  gfven  that 
the  individuals  whose  names  and 
position  titles  appear  below  have  been 
appointed  serve  as  members  of 
performance  review  boards  in  the 
National  Labcff  Relations  Board  fat  the 
rating  year  beginning  October  1, 1991 
and  ending  Septembm  30, 1992. 

Name  and  Title 

Robert  E.  Allen — ^Asscxdate  General 
Counsel,  Advice 

Harold  J.  Data — Chief  Counsel  to  Board 
Member 

Yvcmne  T.  Dixcm — ^Acting  Deputy 
General  Cbunsel 

Frederick  Fi^licher — Chief  Counsel  to 
Board  Motnber 
John  E.  Hig^s— SoUdtor 
Susan  Houk — Chief  Counsel  to  Board 
Member 

Gloria  Joseph— Director  of 
AdministratiaD 

Nidiolas  E.  Kandinoe— Acting  Asscxdate 
General  Counsel,  Enf.  lit 
Barry  J.  Kearney — Deputy  Asscxdate 
General  Counsel,  Advira 
Joseph  E.  Moore — Deputy  Executive 
Secretary 

W.  Garrett  Stack — ^Associate  Genwal 
Counsel,  Operatioos-ManagMnent 
Elinor  H.  Stilunan— Chief  Counsel  to 
the  Chairman 

Berton  B.  Subrin — ^Director,  Office  of 

John  C.  Truesdale-^^^utive  Secret^ 
Melvin  J.  Welles— Chief  Administrative 
Law  Judge 
John  C  Tmesdale, 

Executive  Secretary. 

(FR  Doc.  93-950  Filed  1-13-93;  8:45  am) 
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NATIONAL  SaENCE  FOUNDATION 

Special  Eraphaiais  Panel  In  Materiaia 
Reaeareh;  Mealing 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Date  and  time:  February  8-9, 1993;  8  a.m. 
to4  pJD. 

Place:  Florida  State  University, 
Tallahassee,  FL  (February  Bth)  Cm  Alamos 


National  Laboratory,  Los  Alamos,  NM 
(February  9th). 

Type  of  Meeting;  Qoeed. 

Contact  Person:  Dr.  Adtiaan  M.  de  Giaef. 
Deputy  Division  Director,  Division  of 
Materials  Research,  room  408,  National 
Science  Foundation,  1800  G  ^  NW., 
Washington,  DC  20550,  Tel^ihone:  (202) 
357-9794;  FAX  (202)  357-7959. 

Purpose  ofMeetingrTo  provide  advice  and 
recommendations  concerning  die  contiiraed 
support  for  the  NatkmalHi^  Magnetic  Field 
Laboratory  (NHMPL)  being  eetebHehed  by 
Florida  State  University,  the  University^ 
Florida,  and  Los  Alamos  National  Labmtory. 

Agenda:  To  review  and  evahiate  tiw 
progress  report  and  proposal  for  continued 
funding  for  the  NHMFL. 

fieason  for  Closing:  The  ptogreea  report 
being  reviewed  includes  information  of  a 
proprietary  or  confidential  nature,  including 
technical  informatiem;  financial  data,  such  u 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposal.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Govemmant 
in  the  Sunshine  Act 

Dated:  January  11, 1993. 

M.  Rffoecca  Wiakler, 

Committee  Management  Officer. 

[FR  Doc.  93-847  Filed  1-13-93;  8:45  amj 

BUXmQ  CODE  7SS»-01-« 


Special  Emphasis  Panal  tgJisIworhIng 
and  Communicationa  neaeareh  and 
Infrastructure;  Meeting 

In  accordance  with  the  Federal 
Advisory  Ckimmittee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Networking  and  Communications  Research 
and  Infiastructure. 

Date  and  Time:  February  1-3, 1993;  8:30 
a.m.  to  5  p.m. 

Place:  Room  536,  National  Science 
Foundation,  1800  G  Street.  NW.,  Washington, 
DC  2O550. 

Type  of  Meeting:  Qosed. 

Q>ntact  Person:  Dr.  Aubrey  Bush, 
Networking  and  Communicatioiu  Research 
Program,  National  Science  Foundation,  room 
416,  Washington.  DC  20550  (202  357-9717). 

Purpose  of  Meeting:  To  pi^de  advice  a^ 
recommendations  concerning  ptt^xwals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evahiate  propoeals 
submitted  to  the  Networking  and 
Communications  Research  Program. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
prqprietaiy  or  cmifidential  nature,  indnding 
technical  infaimation;  financial  data,  such  as 
salaries,  ind  personal  infonnatkni 
concerning  individuals  associated  with  the 
proposals. 

These  matters  are  exempt  under  5 
U.S.C.  552  b.  (c)  (4)  and  (6)  of  the 
Government  in  Sunshine  Act. 
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Dated:  January  11, 1993. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

IFR  Doc.  93-849  Filed  1-13-93;  8:45  am] 
BKlMa  COOC  7S6S-01-M 


Expert  Panel  of  the  Federal 
Coordinating  Council  for  Science, 
Engineering  and  Technology 
'(FCCSET);  Committee  on  Education 
and  Human  Resources  (CEHR); 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foxmdation  announces  the  following 
meeting. 

Dates  and  Times:  February  15, 1993, 8:15 
a.in.  to  6  p.m.,  February  16, 1993, 8:15  a.m. 
to  3  p.m. 

Place:  Washington  DC.  Call  contact  person 
for  location. 

Type  of  the  Meeting:  Open 
Contact  Person:  Mr.  James  S.  Dietz, 
Program  Analyst,  the  Division  of  Research, 
Evaluation  and  Dissemination,  the 
Directorate  of  Hiunan  Resources,  National 
Science  Foundation,  room  1249, 1800  G 
Street,  NW.,  Washington,  DC  20550. 
Telephone:  (202)  357-7425. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  oftheMeeting:  The  National 
Science  Foundwon  acting  through  the 
FCCSET/CEHR  established  an  E^^rt  Panel 
to  review  the  status  of  Federal  Science, 
Mathematics,  Engineering,  and  Technology 
(SMET)  programs  of  member  agencies.  The 
Expert  Panel  provides  advice  and 
recommendations  to  FCCSET/CEHR  on  the 
status  of  Federal  SMET  education  programs. 

Agenda:  Mission  Discussion. 

Panel  Discussion  on  Data  Update  Mission 
Subpanels  Discussion  for  K-12  Programs, 
Program  Evaluation  and  Undergraduate 
Programs 

Discussion  on  Reform  in  Science  Education 
and  the  Federal  Role 
Subpanel  Discussion  on  Graduate/Public 
Literacy  Programs  Roundtable  Panelists 
Report  on  Program  Topics  Sununary 
Discussions  and  Closure 
Dated:  January  11, 1993. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

IFR  Doc.  93-848  Filed  1-13-93;  8:45  am] 
Btumo  CODE  7S56-«1-«I 


NUCLEAR  REGULATORY 
COMMISSION 

Availability  of  Staff  Technical  Poaition 
on  Geologic  RepoaHoiy  Operatlona 
Area  Underground  Facility  Design- 
Thermal  Loads 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  availability. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  is  announcing  the 
availability  of  NUREG-1466,  “Staff 
Technical  Position  (STP)  on  Geologic 
Repository  Operations  Area 
Underground  Facility  Design — ^Thermal 
Loads.”. 

ADDRESSES:  Copies  of  NUREG-1466. 
including  the  staff  disposition  of 
comments,  can  be  pui^ased  from  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office,  P.O.  Box 
37082,  Washington.  D.C.  20013-7082. 
Copies  are  also  available  from  the 
National  Technical  Information  Service, 
5285  Port  Royal  Road,  Springfield,  VA 
22161.  A  copy  of  NUREG-1466  is  also 
available  for  public  inspection  and/or 
copying  at  the  NRC  Public  Document 
Room.  2120  L  Street  (Lower  Level), 

NW.,  Washington,  DC  20555. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anne  E.  Garcia,  Repository  Licensing 
and  Quality  Assurance  Project 
Directorate,  Division  of  Hi^-Level 
Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards.  Nuclear 
Regulatory  Commission,  11555 
Rockville  Pike,  Rockville,  MD  20852. 
Telephone  301/504-2438. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  STP  is  to  provide  the 
U.S.  Department  of  Energy  (DOE)  with 
a  methc^ology  acceptable  to  the  NRC 
staff  for  demonstrating  compliance  with 
10  CFR  60.133(i).  The  Nuclear 
Regulatory  Commission  staff’s  position 
is  ffiat  DOE  should  develop  and  use  a 
defensible  methodology  to  demonstrate 
the  acceptability  of  a  geologic  repository 
operations  area  (GROA)  underground 
facility  design.  The  staff  anticipates  that 
this  methodology  will  include 
evaluation  and  development  of 
appropriately  coupled  models,  to 
account  for  ffie  thermal,  mechanical, 
hydrological,  and  chemical  processes  • 
that  are  induced  by  repository-generated 
thermal  loads.  Wiffi  respect  to  10  CFR 
60.133(i).  the  GROA  xmderground 
facility  design:  (1)  Should  satisfy  design 
goals/criteria  initially  selected,  by 
considering  the  performance  objectives; 
and  (2)  must  satisfy  the  performance 
objectives  10  CFR  60.111,  60.112,  and 
60.113.  The  methodology  in  this  STP 
suggests  an  iterative  approach  suitable 
for  the  imderground  facility  design. 

On  August  2, 1991,  the  Nuclear 
Regulatory  Commission  published,  in 
the  Federal  Register,  the  “Notice  of 
Availability”  for  the  draft  STP  and 
solicited  public  comments  (see  56  FR 
33478).  Approximately  50  comments 
were  received  from  two  different 
parties.  On  March  17, 1992,  the  staff 
conducted  a  technical  exchange  with 
DOE.  the  State  of  Nevada,  and  DOE 


program  participants  to  discuss  the 
intent  of  the  draft  STP.  Following  the 
March  1992  technical  exchange,  and  a 
review  of  the  public  comments, 
significant  changes  and  clarifications 
were  incorporated  into  the  revised  STP. 
Staff  responses  to  the  public  comments 
were  documented  separately  as 
appendix  D  to  NUREG-1466. 

On  July  29, 1992,  the  NRC  staff 
briefed  the  Advisory  Committee  on 
Nuclear  Waste  (ACNW)  on  the  revised 
STP  and,  as  a  result,  the  staff  received 
a  number  of  comments.  The  staff’s 
responses  to  the  ACNW’s  comments  are 
documented  separately,  as  Appendix  E 
to  NUREG-1466. 

Dated  at  Rockville,  Maryland  this  8th  day 
of  November,  1992. 

For  the  Nuclear  Regulatory  Commission, 
Robert  M.  Bemero, 

Director,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

IFR  Doc.  93-913  Filed  1-13-93;  8:45  am) 
BILUNG  CODE  759(M>1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-31697;  File  No.  SR-CBOE- 
92-05] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  the  Addition  of  New 
Strike  Prices  for  Index  Options 

January  7, 1993. 

I.  Introduction 

On  February  7, 1992,  the  Chicago 
Board  Options  Exchange,  Inc.  (“CBOE” 
or  “Exchange”)  submitted  to  the 
Securities  and  Exchange  Commission 
(“SEC”  or  “Commission”),  pursuant  to 
section  19(b)  of  the  Securities  Exchange 
Act  of  1934  ("Act”) '  and  Rule  19b-4  - 
thereunder,^  a  proposal  to  enable  the 
Exchange  to  list  additional  strike  prices 
for  Exchange-traded  index  options. 
Specifically,  imder  the  proposal  the 
CBOE  may  add  up  to  four  strike  prices 
above  and  below  the  current  index  price 
when  a  new  options  series  is  opened,  up 
to  five  strike  prices  above  and  below  the 
current  index  price  when  the  current 
index  price  reaches  an  existing  strike 
price,  and  up  to  six  strike  prices  above 
and  below  the  current  index  price  wher 
unusual  market  conditions  warrant.® 


>  15  U.S.C.  78s(b)(l)  (1982). 

*  17  CFR  240.19b-4  (1991). 

’  The  CBOE  originally  proposed  that  the 
Exchange  may  add  up  to  four  strike  prices  when  a 
new  series  is  opened,  up  to  six  strike  prices  when 
th%  current  index  price  reaches  an  existing  strike 
price,  and  up  to  seven  strike  prices  when  unusual 
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Notice  of  the  {»oposed  rule  dtange 
was  published  for  comment  and 
appeared  in  the  Federal  Register  on 
May  12, 1992.^  Three  comments  were 
received  in  connection  with  the 
proposaL^  This  order  approves  the 
proposal. 

n.  Description  of  the  Prepoeel 

Under  existing  Interpretation  .01  to 
CBC^  Rule  24.9,  three  situations  permit 
the  Exchange  to  add  additional  strike 
prices  for  index  options:  (1)  When  a 
new  series  of  indm  opdcm  contracts 
with  a  new  expiration  month  are 
opened;  (2)  when  the  vahie  of  the  index 
underlying  a  class  of  index  options 
reaches  an  existing  strike  price;  and  (3) 
when  unusual  market  conditions  mdst.^ 
Currently,  two  strike  prices  above  and 
below  the  cvirrent  index  price  may  be 
added  when  a  new  expiration  month  is 
added,  and  up  to  three  strike  prices 
above  and  below  the  current  index  price 
may  be  added  when  the  index  price 
reaches  an  existing  strike  price.  In 
addition,  up  to  four  strike  prices  above 
and  below  the  current  index  price  may 
be  added  in  unusual  market  omditions. 

The  CBOE  proposal  would  permit  the 
Exchange  to  increase  the  number  of 
strike  prices  available  for  Exchange- 
trade  index  options  in  the  following 
manner: 

(1)  When  a  new  series  of  index  option 
contracts  with  a  new  expiration  cycle 
month  are  opened  for  trading,  four 
strike  prices  above  and  below  the 
current  index  price  may  be  added; 

(2)  When  the  value  of  the  index 
underl}ring  a  class  of  index  options 
reaches  a  strike  price,  the  Exchange  may 
add  one  or  more  additional  strike  prices 
such  that  there  are  up  to  five  strike 


prices  and  five  strike  prices  below 
the  strike  price  which  has  been  readied; 
and 

(3)  bi  unusual  maricet  conditions,  the 
Exchange  may  add  additioiial  series  of 
index  option  contracts  up  to  six  strike 
prices  alxive  and  six  strike  prices  below 
the  current  index  price. 

As  described  above,  the  CBOE 
proposes  to  increase  the  number  of 
strike  prices  available  for  trading, 
which,  the  Exchange  argues,  wiU 
enhance  liquidity,  marii^  depth  and 
open  interest  The  CBOE  indicates  that 
the  additional  strike  prices  are 
necessitated  by  current  maricet 
conditions  and  customer  demand.  In 
addition,  the  Exchange  believes  that 
additional  strike  prices  for  its  index 
option  contracts  will  provide  increased 
flexibility  for  market  participants, 
thereby,  permitting  options  positions  to 
be  more  finely  tailor^  to  achieve  their 
intended  investment  objectives. 

m.  Discusuon 

The  Commission  finds  that  the  CBCK 
proposal  is  consistent  with  the 
requirmnents  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  the  reqxiirements  of  section  6. 
Specifically,  the  Commission  believes 
that  the  proposal  is  consistent  with 
section  6(b)(5)  of  the  Act  because,  by 
offering  investors  more  flexibility  in  the 
trading  of  index  options,  it  will  protect 
investors  and  further  the  public  interest 
by  allowing  them  to  establirii  options 
positions  that  are  better  tailored  to  meet 
their  investment  objectives. 

The  Commission  also  believes  that  the 
CBOE  proposal  strikes  a  reasonable 
balance  between  the  Exchange's  needs 
to  accommodate  market  participants  by 
offering  a  wide  array  of  investment 
opportunities  and  the  need  to  avoid 
excessive  proliferation  of  options  series. 
The  Commission  notes  that  the  CBOE 
proposal  permits  a  relatively  small 
increase  in  the  absolute  number  of 
index  options  series  that  may  be 
outstanding  at  any  one  time. 
Specifically,  the  proposal  permits  the 
introduction  and  continu^  listing  of 
only  two  additional  strikes  or  options 
series  above  those  currently  allowed 
rmder  the  CBCK's  rules  and  policies. 
The  proposal  also  sets  the  maximum 
permissible  number  of  strike  prices, 
with  the  Exchange  retaining  mscretion 
to  list  fewer  stril^  than  allowed. 
Finally,  CBOE  rules  allow  the  Exchange 
to  delist  an  options  series  with  no  open 
interest.  Therefore,  if  the  CBCS!  lists  an 
option  series  in  anticipation  of  a  large 
market  movement  that  does  not 
materialize,‘the  CBOE  would  be  able  to 


d^ist  such  series  if  it  attracts  no  trading 
interest. 

In  addition,  based  on  repieaentationa 
from  the  Options  Plica  Rqxuting 
Authority  ("OPRA").  the  Commission 
believes  that  OPRA  will  have  adequate 
cmnputer  processing  capacity  to 
accommoaate  the  additional  strike 
prices.  Specifically,  CK*RA  represented 
that  "(tjhe  additicm  of  four,  six  and 
seven  OEX  series  as  pr(q[)osed  in  CBOE's 
rule  filing  SR-CBO&-92-05  vrill  have  no 
material  impact  on  OPRA3  capacity.’*' 
The  CBOE  riso  represmita  that  its 
current  system  capacity  ia  sufficient  to 
meet  the  expected  demands  of  the 
additi(mal  strike  prices.*  Nevertheless, 
the  Commission  requests  that  the 
Exchange  monitor  the  volume  of 
additional  options  series  listed  as  a 
result  of  this  rule  change  and  the  eKsct 
of  these  additional  series  on  the 
capacity  of  the  CBOE’s,  OPRA's  and 
vendors’  autcmiated  systems.* 

Lastly;  as  reflected  m  the  comment 
letters  received  in  connecticm  with  the 
proposal,  there  is  evidence  that 
sufficient  demand  exists  for  index 
options  series  that  are  four  strike  prices 
away  from  the  market.*®  Accordingly, 
we  do  not  anticipate  that  the  new  st^e 
prices  likely  will  diminish  thd  liquidity 
in  Exchange-traded  OEX  index 
options.**  In  addition,  in  light  of  the 
increased  short-term  volatiUty  of  stock 
indexes  due  to  market  conditions,  the 
Commission  believes  the  CBOE’s 
proposal  will  help  to  ensure  that  strike 


'  S«e  Memorandum  from  Joseph  P.  Corrigan, 
Executive  Director,  OPRA,  to  Joanne  Moffi^iWer, 
CBOE,  dated  August  20. 1992  which  is  enclosed  in 
a  letter  from  Joanna  Mt^c-Sihrer.  AaeociW 
General  Counsel  A  Chiet  EnfoicesneBl  Attotiiejr. 
CBOE,  to  Thomas  Gira,  Branch  Chiet  Diviskm  of 
Market  Regulation,  SE^  dated  Augtiat  21. 1992 
("CBOE  Utter"J. 

*  See  Memorandum  from  Kruno  Hultzlngh, 
Executive  Vice  President,  Systems  Otviiian,  CBOE, 
to  Joanne  Mc^Bc-SiWer,  Asaociata  Ganara)  Connsat 
a  Chief  Enibrcemant  Attorney,  CBOE,  datod  Augposft 
21, 1992  which  is  enclosed  in  the  CBOE  Lattai, 
supra  note  7. 

°  See  note  11.  in/m. 

'"The  level  of  t^  OEX  Index  haa  suhetMitially 
increased  from  the  data  that  dw  Coasmisakto 
originally  approved  the  CBOE’s  strike  price  policy. 
See  Securities  Exchange  Act  Release  tio.  21794 
(February  28, 1985),  90  PR  8691.  In  particular,  die 
OEX  Index  was  at  176.12  in  March,  1969  and  now 
stands  at  395.79  (over  a  50%  inaaaaa). 
Accordingly,  the  increase  in  the  OEX  Index  valne 
supports  the  potential  listing  of  additional  strikes 
by  the  Exchange. 

”  We  note  that  the  CBCK  has  stated  that  it  may 
want  the  Commiaaian  to  consider  additional 
increases  in  allowable  strikes.  In  this  isgard,  the 
CBOE  has  stated  that  it  will  monitor  the  inqiact  of 
the  additional  strikes  over  the  next  six  months  and 
will  report  to  the  Commission  the  reaaHa  incfatding 
any  advmsa  coasaquancaa.  and  die  impact  on  dto 
orderliness  of  opening  rotations.  'Iha  laport  should 
also  spacifrcally  inchida  any  adverse  impact  on  the 
liquidity  of  outstanding  strikes  in  OEX  index 
options  in  addition  to  the  efiacts  on  c^Mcity  as 
described  above. 


market  conditions  warrant  The  Exchange 
subsequently  amended  die  proposal  as  noted  above. 
See  letter  from  Joanns  Mo^-Silvet,  Associate 
General  Counsel  A  Chief  Enforcement  Attorney, 
CBOE,  to  Shmtm  Lawson,  Assistant  Director,  STC, 
dated  October  6, 1992  ("AnMardment  No.  1'*). 
Because  this  amendment  is  minor  in  nature  it  has 
not  been  separately  noticed  for  comment 

*  See  Securities  Exchange  Act  Release  No.  30668 
(May  6, 1992J,  57  FR  20308. 

*  Prior  to  submitting  the  proposal  to  the 
Commission,  the  CBOE  receiv^  three  comment 
letters  on  the  need  to  increaM  strika  prices.  The 
commentators  focused  on  the  need  uf  market 
participants  to  have  additional  strike  prices 
available  in  OEX  index  options,  nd,  therefore, 
these  commentators  support  the  CBOE’s  initiatives 
to  enhance  its  aUlity  to  add  additional  strika  prices. 
See  letters  from  Richard  L.  Spraker.  Senior  Vice 
President,  Investments,  Bateman.  Bchler,  HOI  k 
Richards,  to  Jack  Callahan,  Chairman,  OEX  Floor 
Procedure  Committee,  CBOE,  dated  August  9, 1991 
and  December  24, 1991;  and  letter  from  Louis 
Brisgel,  Senior  Vice  President/Financial  Consultant, 
Shearson  Lehman  BrotliOTS,  to  Jack  Callahan,  Index 
Floor  Procedures,  CBC^,  dated  October  31. 1991. 

*  Interpretation  .01  to  CBOE  Rule  24.9  provides 
that  the  strike  price  interval  for  OEX  options  with 
a  strike  price  above  200  is  $5. 
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prices  reasonably  related  to  the  market 
and  attractive  to  investors  are  available. 
The  ability  of  the  CBOE  to  add 
additional  strike  prices  as  market 
conditions  dictate  will  enhance  the 
flexibility  of  the  Exchange  in  response 
to  varying  economic  and  market  events. 

In  sum,  the  Commission  finds  the 
CBOE  proposal  should  not  result  in  a 
substantial  increase  in  the  number  of 
index  options  series  outstanding,  and 
should  help  to  ensure  the  constant 
availability  of  various  stock  index 
option  that  are  attractive  to  investors. 

For  these  reasons,  the  Commission  finds 
that  the  benefits  to  be  derived  from  this 
proposal  in  accommodating  market 
participants*  investment  needs  and 
objectives  outweigh  the  possible  adverse 
efiects  on  market  liquidity  due  to  the 
dispersion  of  trading  interest  in  more 
options  series. 

It  is  therefore  ordered,  piusuant  to 
section  19(b)(2)  of  the  Act,'^  that  the 
proposed  rule  change  (SR-CBOE-92- 
05),  is  approved. 

For  the  Commission,  by^the  Division  of 
Maiket  Regulation,  pursuant  to  delegated 
authority.*® 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  93-831  Filed  1-13-93;  8:45  am) 
BtUJNO  CODE  M10-01-M 


DEPARTMENT  OF  STATE 
Office  of  Defense  Trade  Controls 
(Public  Notice  1753] 

Munitions  Exports  Involving  Armour  of 
America  or  Arthur  Q.  Schrelber 

agency:  Office  of  Defense  Trade 
Controls,  Department  of  State. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that  all 
existing  licenses  and  other  approvals, 
granted  pursuant  to  section  38  of  the 
Arms  E]^rt  Control  Act,  that  authorize 
the  export  or  transfer  by,  for  or  to. 
Armour  of  America,  Inc.  and  any  of  its 
subsidiaries  or  associated  companies, 
and  Arthur  G.  Schreiber,  of  defense 
articles  or  defense  services  are 
suspended.  In  addition,  it  shall  be  the 
policy  of  the  Department  of  State  to 
deny  all  export  uoense  applications  and 
other  requests  for  approvm  involving, 
directly  or  indirectly,  the  above  cited 
entities.  This  action  also  precludes  the 
use  in  connection  with  such  entities  of 
any  exemptions  from  license  or  other 
approval  included  in  the  International 

» is  U.S.C  78a(bM2)  (1062). 

17  CFR  200.30-3(aKl2)  (1091). 


Traffic  in  Arms  Regulations  (ITAR,  22 
CTR  parts  120-130). 

EFFECTIVE  DATE:  December  31, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clyde  G.  Bryant,  Jr.,  Chief,  Compliance 
Analysis  Division,  Office  of  Defense 
Trade  Controls,  Center  for  Defense 
Trade.  Bureau  of  Politico-Military 
Affairs,  Department  of  State  (703:875- 
6650). 


Dated:  December  31, 1992. 

William  B.  Robinson, 

Director,  Office  of  Defense  Trade  Controls, 
Bureau  of  Politico-Military  Affairs, 
Department  of  State. 

(FR  Doc.  93-907  Filed  1-13-93;  8:45  am) 
Biumo  CODE  4710-2S-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


SUPPLEMENTARY  MFORMATION:  The 
Department  of  State  has  a  reasonable 
basis  to  believe  that  Armor  of  America, 
Inc.  and/or  Arthur  G.  Schreiber,  have 
violated  section  38  of  the  Arms  Export 
Control  Act  (AECA,  22  U.S.C.  2778)  and 
its  implementing  regulations,  the  ITAR 
(22  CFR  parts  120-130)  by  attempting  to 
export  from  the  United  States  defense 
articles  without  the  requisite  approval 
of  the  Department  of  State  (22  - 

127.1(a))  and/or  by  using  an  export 
control  document  containing  a  false 
statement  or  misrepresenting  or 
omitting  a  material  fact  for  the  purpose 
of  exporting  defense  articles  (22  CFR 
127.2(a)). 

On  December  31, 1992,  the 
Department  of  State  suspended  all 
licenses  and  other  written  approvals 
(including  manufecturing  license  and 
technical  assistance  agreements) 
concerning  exports  of  defense  articles 
and  defense  services  to  Armour  of 
America.  Inc.,  Los  Angeles,  (California, 
and  Arthur  G.  SchreilMr,  President  and 
Chief  Executive  Office  of  Armour  of 
America.  Inc. 

This  action  has  been  taken  pursuant 
to  sections  38  and  42  of  the  AECA  (22 
U.S.C  2778  A  2791)  and  section 
126.7(a)(2)  of  the  ITAR  (22  C3=R 
126.7(a)(2)).  It  will  remain  in  force  until 
rescinded. 

Exceptions  may  be  made  to  this 
policy  on  a  case-by-case  basis  at  the 
discretion  of  the  Office  of  Defense  Trade 
Controls.  However,  such  an  exception 
would  be  granted  only  after  a  full 
review  of  all  circumstances,  paying 
particular  attention  to  the  following 
fectors:  whether  an  exception  is 
warranted  by  overriding  foreign  policy 
or  national  security  interests;  whether 
an  exception  would  further  law 
enforcement  concerns;  and  whether 
other  compelling  circtunstances  exist 
which  are  not  inconsistent  with  the 
foreign  policy  or  national  sectuity 
interests  of  the  United  States,  and  which 
do  not  conflict  with  law  enforcement 
concerns. 


[Summary  Notice  No.  PE-03-3] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Diepositione  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA)  (DOT). 

ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA’s  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  C]FR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 

The  purpose  of  this  notice  is  to  improve 
the  public’s  awareness  of,  and 
participation  in,  this  aspect  of  FAA’s 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  (Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  February  2, 1993. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Coimsel,  Attn;  Rule  Docket  (ACX- 

10),  Petition  Diocket  No. _ ,  800 

Independence  Avenue,  SW., 
Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGG-10),  room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Jeanne  Trapani,  Office  of  Rulemaking 
(ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-7624. 
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This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  DC,  on  January  6, 
1993. 

Donald  P.  B]mie, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  26734. 

Petitioner:  Shannon  Engineering,  Inc. 
Sections  of  the  FAR  Affected:  14  CFR 
gi.g(a)  and  gi.531(a)(l). 

Description  of  Relief  Sought:  To 
extend  the  termination  date  of 
Exemption  No.  5517,  which  expires 
September  30, 19g4,  and  which  allows 
a  reduction  in  the  500  hours  required  as 
pilot  in  command  or  copilot  of  turbojet 
airplanes  in  exchange  for  turbo-powered 
fli^t  time. 

Dispositions  of  Petitions 

Docket  No.:  25351. 

Petitioner:  USAir.  _ 

Sections  of  the  FAR  Affected:  14  CFR 
121.378  and  121.378(a). 

Description  of  Relief  Sou^t/ 
Disposition:  To  allow  USAir  to  utilize 
certain  foreign  orimnal  equipment 
manufactiuers  and  related  repair 
facilities  to  perform  maintenance, 
preventive  maintenance,  and  alterations 
of  the  components,  parts,  and 
appliances  that  are  produced  by  these 
foreign  manufactxuers  and  used  on  the 
British  Airspace,  BAC-111,  BAE-146, 
Boeing  B-737-300,  B-737-400,  B-757, 
B-767-200ER,  Fokker  F-28,  and  F-lOO 
aircraft  operated  by  USAir. 

Grant,  December  28, 1992,  Exemption 
No.  5005C 

Docket  No.:  26961. 

Petitioner:  Regional  Airline 

Association.  _ 

Sections  of  the  FAR  Affected:  14  CFR 
gi.205(b)(ll). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  operation  of 
multi-engine  turboprop  airplanes 
without  pyrotechnic  signaling  devices 
when  operated  over  water  beyond 
power-off  gliding  distance  from  shore. 

Denial,  December  24, 1992,  Exemption 
No.  5581 

IFR  Doc.  93-fl04  Filed  1-13-93;  8:45  am] 
MUMO  cooe  4S10-1S-M 

RTCA,  Inc.,  Fifth  Meeting  of  Speclel 
Committee  172;  Future  Air-Qround 
Communicatione  in  the  VHF 
Aeronautical  Band  (118-137  MHZ); 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 


L.  92-463, 5  U.S.C.,  appendix  I),  notice 
is  hereby  given  for  Sn^al  Committee 
172  meeting  to  be  held  January  26-29, 
1993,  at  the  RTCA  conference  room, 

1140  Connecticut  Avenue,  NW.,  Suite 
1020,  Washington,  DC  20036 
commencinB  at  9:30  8.m. 

The  agenda  for  this  meeting  is  as 
follows: 

(1)  Qiairman's  Remarks; 

(2)  Approval  of  the  four&  meeting’s 
minutes; 

(3)  Working  Groups  Reports: 

(a)  VHF  Commimications  System 
Recommendations  Working  Group 
(WG-1);  and 

(b)  VHF  Data  Radio  Signal-in  Space 
MASPS  Working  Group  (WG-2); 

(4)  Technica^resentations; 

(5)  Working  Group  Sessions.  Review 
Ciirrent  Draft  Material; 

(6)  Back  in  plenary: 

(a)  Review  Working  Group  Progress; 
and 

(b)  Task  Assignment; 

(7)  Other  Business;  and 

(8)  Date  and  place  of  next  meeting. 

Attendance  is  open  to  the  interested 

public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020,  Washington.  DC 
20036;  (202)  833-9339.  Amy  member  of 
the  public  may  present  a  written 
statement  to  the  committee  at  any  time. 

Issued  in  Washington,  DC,  on  January  7, 
1993. 

Joyce  ).  Gillen, 

Designated  Officar. 

[FR  Doc.  93-808  Filed  1-13-93;  8:45  am] 
BILUNa  COOC  4S10-1S-M 

RTCA,  Inc.;  Hrst  MccUng  of  Special 
Committee  177,  Teeting  Criteria  and 
Guidance  Relative  to  Portable 
Electronic  Devicea  Carried  on  Board 
Aircraft;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463,  5  U.S.C.,  Appendix  I),  notice 
is  hereby  given  for  Special  Committee 
177  meeting  to  be  held  January  26, 1993, 
at  the  RTCA  conference  room,  1140 
Connecticut  Avenue,  NW.,  suite  1020, 
Washington,  DC  20036,  commencing  at 
9:30  a.m. 

The  agenda  for  this  meeting  is  as 
follows: 

(1)  Introductory  Remarks; 

(2)  Develop  proposed  terms  of 
reference.  R^ew  recommendation  of 
ad  hoc  group; 

(3)  Develop  initial  work  program  and 
determine  milestones; 


(4)  Nominate  recommended  Special 
Committee  177  Chairman; 

(5)  Assignment  of  tasks; 

(6)  Other  business;  and 

(7)  Date  and  place  of  next  meeting. 
Attendance  is  open  to  the  interested 

public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RCTA 
Secretariat,  1140  Connecticut  Avenue, 
NW..  suite  1020,  Washington.  DC  20036; 
(202)  833-9339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington,  DC,  on  January  7, 
1993. 

Joyce  J.  Gillen, 

Designated  Officer. 

[FR  Doc.  93-809  Filed  1-13-93;  8:45  am) 
MUJNO  CODE  4ei0-1S-M 

Intent  to  Rule  on  Application  to  bnpoae 
and  Uae  the  Revenue  From  a 
Paaaenger  Faciiity  Charge  (PFC)  at 
Chautauqua  County/Jameatown 
Airport,  Jamestown,  NY 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Chautauqua 
County/Jamestown  Airport  imder  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1960  (Title 
IX  of  the  Oiiwibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  February  16, 1993. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address;  Manager  New  Yoric  Airports 
District  Office,  181  South  FrankUn 
Avenue,  room  305,  Valley  Stream,  New 
York,  11581.  In  addition,  one  copy  of 
any  comments  submitted  to  the  FAA 
must  be  mailed  or  delivered  to  Keimeth 
B.  Brentley,  Manager  of  Airports  for  the 
Coimty  of  Chautauqua,  New  York,  at  the 
following  address:  Coimty  of 
Chautauqua,  P.O.  Box  51,  Falconer,  New 
York  14733. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  County  of 
Chautauqua,  New  York  under  §  158.23 
of  part  158. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Brito,  Manager  New  York 
Airports  District  Office.  181  South 
Franklin  Avenue,  room  305,  Valley 
Stream.  New  York,  11581  (718-553- 
1882).  The  application  may  be  reviewed 
in  person  at  tffis  same  location. 
SUPPLEMENTARY  MFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Chautauqua  Coimty/Jamestown  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  DC  of  the  Omnibus  Budget 
Recoi^liation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviaticm  Regulations  (14  CFR  part  158). 

On  November  18, 1992,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  County  of  Chautauqua 
was  substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 

The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  March  2, 1993. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
December  1, 1992. 

Proposed  charge  expiration  date: 
December  30, 1996. 

Total  estimated  PFC  revenue: 
$447,810. 

Brief  description  of  proposed  projects: 
The  PFC  funds  will  be  utilized  to  fund 
the  local  share  of  the  following 
proposed  AIP  projects. 

— ^Tenninal  Building  expansion  and 

reconstruction 
— Overlay  commuter  ramp 
— Extend  taxi  way  D 
— Snow  Removal  Equipment 
— Rebuilt  entry  road 
— Overlay  nmway  7/25 
— Remove  obstructions  (impose  only) 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  All  air  taxi/ 
commercial  operators  filing  form  1800- 
31.  Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  imder  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  office  located  at: 
Fit^erald  Federal  Building.  John  F. 
Kennedy  International  Airport,  Jamaica. 
New  York,  11430. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Chautauqua 
Coimty/Jamestown  Airport. 


Issued  in  Jamaica,  New  Yoric  on  December 
29. 1992. 

Patar  A  Nelson, 

Assistant  Manager,  Airports  Division.  Eastern 
Region. 

(FR  Doc.  93-607  Filed  1-13-93;  8:45  am] 
BIUJNQ  cooa  4ai4-1S-M 


Federal  Railroad  Admlntetridion 

Petition  for  Exemption  or  Waiver  of 
Complianoe;  Michigan  Shore  Railroad 
etaL 

In  accordance  with  49  CFR  211.9  and 
211.41,  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  (FRA) 
has  received  requests  for  exemptions 
from  or  waivers  of  complianc^vdth  a 
requirement  of  its  safety  standards.  The 
individual  petitions  are  described 
below,  including  the  party  seeking 
relief,  the  regulatory  provisions 
involved,  and  the  nature  of  the  relief 
being  requested. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  RSGM-92-1) 
and  must  be  submitted  in  triplicate  to 
the  Docket  Clerk.  Office  of  Chief 
Counsel,  Federal  Railroad 
Administration.  Nassif  Building,  400 
Seventh  Street.  SW.,  Washington,  DC 
20590.  Communications  received  before 
February  22. 1993  will  be  considered  by 
FRA  before  final  action  is  taken. 
Comments  received  after  that  date  will 
be  considered  as  far  as  practicable.  All 
written  conununications  concerning 
these  proceedings  are  available  for 
examination  during  regular  bxisiness 
hoiirs  (9  a.m.-5  p.m.)  in  room  8201, 
Nassif  Building,  400  Seventh  Street, 
SW.,  Washi^on,  DC  20590. 

The  individual  petitions  seeking  an 
exemption  or  waiver  of  compliance  are 
as  follows: 

Michigan  Shore  Railroad 

IWaiver  Petition  Docket  Number  RSGM-92- 
1) 

In  early  1992  the  Michigan  Shore 
Railroad  (MS)  was  granted  a  waiver  of 
complianoe  %irith  certain  provisions  of 
the  ^fety  Glazing  Standards  (49  CFR 


part  223)  for  two  loccnnotives  under 
Dodcet  Number  RSGM-92— 1.  The  MS 
states  there  have  been  no  incidents 
involving  glazing  and  have  requested  a 
waiver  for  one  additional  locomotive 
which  is  based  at  Muskegon,  Michigan. 

Mid  Atlantic  Railroad  Company 

(Waiver  Petition  Docket  Number  RSGM  92- 
21] 

The  Mid  Atlantic  Railroad  Company 
(MRR)  seeks  a  permanent  waiver  of 
compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (49  CFR 
part  223)  for  one  passenger  car.  The  car, 
which  was  built  in  1955/56,  is  to  be 
used  for  excursions,  special  events  and 
school  field  trips.  The  MRR  operates 
76.5  miles  of  track  between  Mullins. 
South  Carolina  and  Whiteville,  North 
Carolina  and  between  Chadboum,  North 
Carolina  and  Conway,  South  Carolina. 
Speed  does  not  exceed  25  mph. 

Texas  Parts  and  Wildlife  Department 

(Waiver  Petition  Docket  Number  RSGM-92- 

24] 

The  Texas  Parks  and  Wildlife 
Department  (TPWX)  seeks  a  permanent 
waiver  of  compliance  with  certain 
provisions  of  the  Safety  Glazing 
Standards  (49  CFR  part  223)  for  three 
locomotives.  The  locomotives  are  used 
in  road  and  yard  service  between  Rusk 
and  Palestine,  Texas,  a  distance  of 
approximately  25.5  miles.  The  railroad 
states  that  the  area  is  sparsely  populated 
and  there  has  never  been  any 
vandalism.  The  locomotives  are 
currently  etmipped  with  1/4-inch 
shatterproof  safety  glass. 

Pacific  Rail  Services 

(Waiver  Petition  Docket  Number  RSGM-92- 

25] 

Pacific  Rail  Services  (PRSX)  seeks  a 
permanent  waiver  of  compliance  with 
certain  provisions  of  the  Safety  Glazing 
Standards  (49  CFR  part  223)  for  two 
locomotives.  The  locomotives  are  used 
in  switching  service  at  the  South 
Intermodal  Yard  in  Tacoma, 

Washington.  PRS  crosses  one 
intersection  with  the  remainder  of  the 
tracks  being  on  private  property. 

San  Francisco  Belt  Railroad 

(Waiver  Petition  Docket  Number  RSGM-92- 

26] 

Kyle  Railways,  Inc.,  on  behalf  of  their 
subsidiary  San  Francisco  Belt  Railroad 
(SFBR),  seeks  a  permanent  waiver  of 
compliance  with  certain  provisions  of 
the  ^fety  Glazing  Standards  (49  CFR 
part  223)  for  two  locomotives.  The  SFBR 
operates  approximately  15  miles  of  track 
in  an  industrial  area  of  San  Francisco. 
Approximately  5  miles  of  the  track  is 
located  in  an  interchange  yard.  2  miles 
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in  a  storage  yard  and  the  remaining  8 
miles  are  spur  tracks  running  into  three 
separate  piers  on  San  Francisco’s 
southern  waterfront.  The  railroad  states 
there  have  been  no  inddeuts  involving 
glazing  and  the  expense  of  installing 
certifiM  glazing  would  be  an  undue 
burden. 

Nationcd  Railroad  Passenger 
Corporation 

[Waiver  Petition  Docket  Number  H-92-S] 

The  National  Railroad  Passenger 
Corporation  (Amtrak)  seeks  a  one  year 
test  waiver  of  compliance  from  certain 
provisions  of  the  Power  Brake  and 
Drawbars  Regulations  (49  CFR  part  232). 
Amtrak  is  requesting  that  it  be  permitted 
to  extend  the  clean,  oil,  test  and  stencil 
(COT&S)  period  from  36  months  to  48 
months  on  73  Bi-Level  passenger  cars, 

21  of  which  are  “Cab  Cars’’,  owned  by 
the  Joint  Powers  Board’s  Peninsula  Rail 
Commute  Operation.  The  cars,  which 
were  built  in  the  mid-1980’s,  are 
managed  and  maintained  by  Amtrak 
and  operate  in  commuter  service 
between  San  Frandsco  and  San  Jose, 
California. 

The  cars  are  equipped  with  36-C  type 
brake  equipment  and  are  in  relatively 
light  service.  Each  car  travels  about 
40,000  miles  per  year  at  speeds  up  to  70 
mph.  The  cars  are  captive  to  this  service 
and  are  tested  prior  to  each  trip.  Amtrak 
feels  that  the  COT&S  period  of  three 
years  is  too  short  for  this  service  and 
proposes  to  extend  the  COT&S 
requirement  to  four  years  as  long  as  the 
failure  rate  of  any  of  the  following  air 
brake -components  does  not  exceed  5%; 
26-C  Service  Portion;  Emergency 
Portion;  J-1  Relay  Valve;  No.  8  Vent 
Valve;  B-3  Brake  Application  Valve; 
and  B-3-B  Condudors  Valve. 

Cab  car  equipment  would  continue  to 
be  maintained  imder  49  CFR  part  229. 
Amtrak  proposes  that  all  records  for  the 
test  cars  would  be  maintained  in  San 
Francisco  and  be  available  for  FRA 
review  at  any  time. 

Issued  in  Washington,  DC,  on  January  8, 
1993. 

Phil  Olekszyk, 

Deputy  Associate  Administrator  for  Safety. 
[FR  Doc.  93-897  Filed  1-13-93;  8:45  am] 
BiLUNG  CODE  4910-06-M 


Petition  for  Exemption  or  Waiver  of 
Compliance;  Parr  Terminal  Railroad  at 
al. 

In  accordance  with  49  CFR  211.9  and 
211.41,  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  (FRA) 
has  received  requests  for  exemptions 
from  or  waivers  of  compliance  with  a 
requirement  of  its  safety  standards.  The 


individual  petitions  are  described 
below,  including  the  party  seeking 
relief,  the  regulatory  provisions 
involved,  and  the  nature  of  the  relief 
being  requested. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  periM  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Wavier 
Petition  Docket  Number  RSGh4-89-ll) 
and  must  be  submitted  in  triplicate  to 
the  Docket  Qerk,  Office  of  Qiief 
Coimsel,  Federal  Railroad 
Administration,  Nassif  Building,  400 
Seventh  Street,  SW.,  Washington,  DC 
20690.  Communications  received  before 
February  22, 1993  will  be  considered  by 
FRA  before  final  action  is  taken. 
Comments  received  after  that  date  will 
be  considered  as  far  as  practicable.  All 
written  communications  concerning 
these  proceedings  are  available  for 
examination  during  regular  business 
hours  (9  a.m.-5  p.m.)  in  room  8201, 
Nassif  Building,  400  Seventh  Street, 
SW.,  Washington,  DC  20590. 

The  individual  petitions  seeking  an 
exemption  or  waiver  of  compliance  are 
as  follows: 

Parr  Terminal  Railroad 

[Waiver  Petition  Docket  Number  RSGM-89- 
111 

In  1990  the  Parr  Terminal  Railroad 
(PRT)  was  granted  a  waiver  of 
compliance  with  certain  provisions  of 
the  ^fety  Glazing  Standards  (49  CFR 
part  223)  for  locomotive  PRT  1402 
under  Docket  Number  RSGM-89-11. 
The  PRT  states  there  have  been  no 
incidents  involving  glazing  and  has 
requested  a  waiver  for  two  additional 
locomotives. 

Mobil  Mining  and  Minerals  Company 

[Waiver  Petition  Docket  Number  RSGM  92- 
51 

The  Mobil  Mining  and  Minerals 
Company  (ZMMC)  seeks  a  permanent 
waiver  of  compliance  with  certain 
provisions  of  the  Safety  Glazing 
Standards  (49  CFR  part  223)  for  one 
locomotive.  The  locomotive  is  used 
between  their  phosphate  rock  mine  and 
processing  facility  at  Nichols,  Florida. 


Wisconsin  Trolley  Museum 

[Waiver  Petition  Docket  Number  RSGM-92- 
161 

The  Wisconsin  Trolley  Museum 
(WTMX)  seeks  a  permanent  waiver  of 
compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (49  CFR 
part  223)  for  one  locomotive.  The 
electric  locomotive  is  used  to  move  20 
to  30  carloads  of  frei^t  ^  year.  'The 
museum  states  their  been  no 
vandalism  in  the  9  years  they  have  been 
associated  with  the  railroad. 

Central  of  Tennessee  Railway  and 
Navigation  Company 

[Wavier  Petition  Docket  Number  RSGM-92- 
171 

The  Central  of  Tennessee  Railway  and 
Navigation  Company,  Inc.  (CTRN)  seeks 
a  permanent  waiver  of  compliance  with 
certain  provisions  of  the  Safety  Glazing 
Standards  (49  CFR  part  223)  for  one 
locomotive.  The  CIRN  operates 
approximately  28  miles  of  track  between 
Nashville  and  Ashland  City,  Tennessee. 
The  locomotive  was  built  in  1955  and 
rebuilt  in  February,  1991.  The  railroad 
states  there  have  been  no  incidents  or 
vandalism  related  to  glazing. 

Utah  Central  Railway  Company 

[Waiver  Petition  Docket  Number  RSGM-92- 
181 

The  Utah  Central  Railway  Company 
(UCRY)  seeks  a  permanent  waiver  of 
compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (49  CFR 
part  223)  for  two  locomotives.  The 
locomotives  operate  in  an  industrial 
park  at  Ogden,  Utah  at  a  maximum 
speed  of  10  mph.  One  locomotive  is 
used  five  days  per  week  and  the  other 
on  an  as  needed  basis.  Roimd  trip 
mileage  each  day  is  approximately  10 
miles.  The  railrc^d  reports  there  ^ve 
been  no  incidents  of  vandalism  relating 
to  glazing. 

PL&W  Railroad,  Inc. 

[Waiver  Petition  Docket  Number  RSGM  92- 
19J 

The  PL&W  Railroad,  Inc.  (PLWX) 
seeks  a  permanent  waiver  of  compliance 
with  certain  provisions  of  the  Safety 
Glazing  Standards  (49  CFR  part  223)  for 
one  locomotive.  The  previous  owner  of 
the  locomotive,  Youngstown  and 
Southern  Railway  Company,  had  been 
granted  Waiver  RSGM-i9-17.  The 
primary  use  for  the  locomotive  Mrill  be 
for  tourist  excursions  with  occasional 
backup  for  freight  operations.  The 
locomotive  Mull  operate  in  rural  and 
suburban  areas  of  western  Pennsylvania 
and  eastern  Ohio. 
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Nicolet  Badger  Northern  Railroad 

(Waiver  Petition  Docket  Number  RSGM  92- 
20] 

The  Nicolet  Badger  Northero 
Railroad.  Inc.  (NB^l  seeks  a 
permanent  waiver  of  compliance  with 
certain  provisions  of  the  Safety  Glazing 
Standard  (49  CFR  part  223)  for  four 
passoigw  cars  whi^  are  owned  by 
Golden  State  Ltd.  and  Great  Lakes 
Central.  Ltd.  The  cars  will  be  operated 
in  excursion  service  cm  the  NBNR  at  a 
mammum  speed  of  30  mph.  The 
railroad  states  there  is  potential  to  use 
the  equipment  on  portions  of  the 
Wisconsin  Central.  The  areas  to  be 
included  are  northern  Wisconsin,  upper 
Michigan  and  eastern  Wisconsin. 

St  Louis  o/id  Chain  of  Rocks  RaiJroad 

(Waiver  Petition  Docket  Number  RSGM-92- 
22] 

The  St.  Louis  and  Chain  of  Rocks 
Railroad  (SLCR)  seeks  a  permanent 
waiver  of  compliance  with  certain 
provisions  of  die  Safety  Glazing 
Standards  (49  CFR  part  223)  for  two 
locomotives,  two  passenger  cars  and 
two  cabooses.  Free  excursion  trains  are 
operated  on  the  three  mile  museum 
railroad  on  one  Sunday  per  month 
between  April  and  October.  Maximum 
speed  is  5  mph  through  the  city 
riverfrcmt  park. 

Smoky  Hill  Railway  and  Historical 
Society 

(Waiver  Petition  Docket  Number  PB-92-2] 
The  Smoky  Hill  Railway  and 
Historical  Scxnety  (SHRX)  seeks  a 
permanent  waiver  of  compliance  with 
certain  provisions  of  the  Railroad  Power 
Brakes  and  Drawbars  Regulations,  49 
CFR  part  232.  The  SHRS  seeks  relief 
from  the  present  requirements  for  clean, 
oil.  test  and  stencil  (COT&S)  of 
passenger  car  air  Inake  equipment  as 
covered  in  §  232.17(b)(2).  The  majority 
of  their  cars  are  equipped  with  U-12 
valves  which  must  be  cleaned  every  15 
months  at  a  minimum  expense  of  $500 
per  car.  There  is  only  <me  known  source 
for  this  repair  work.  Newer  air  brake 
valves  can  be  cleaned  locally  at  less 
expense.  The  equipment  operates  in 
captive  smvice  on  a  muset^tourist 
railroad  at  speeds  less  than  20  mph.  The 
railroad  states  tliat  an  initial  terminal  air 
brake  test  and  inspection  is  performed 
on  the  cars  each  day  they  are  in  use. 

National  Railroad  Passenger 
Corporation 

(Wthrer  Petition  Docket  Number  PB-92-3] 
The  National  Railroad  Passenger 
Corporation  (Amtrak)  seeks  a  permanent 
waiver  of  compliance  with  certain 
provisions  of  the  Power  Brake  and 


Drawbars  Regulations  (49  CFR  part  232). 
Amtrak  plans  to  extend  Trains  1  and  2. 
which  presently  run  from  Los  Angeles 
to  New  Orleans,  to  Miami,  Florida.  This 
extends  the  trip  by  1040  miles  to  a  total 
of  3073. 1000-mile  inspectitxis  are 
ctirrently  performed  at  El  Paso  and  San 
Antonio,  Texas.  The  distance  from  Los 
Angeles  to  El  Paso  is  855  miles,  from  El 
Paso  to  San  Antonio  is  605  miles  and 
San  Antonio  to  New  Orleans  is  573 
miles.  When  the  trip  is  extended  to 
Miami,  a  1000-mile  inspection  will  be 
performed  at  Mew  Orleans,  the  distance 
nom  New  Orleans  to  Miami  is  1040 
miles. 

Amtrak  is  requesting  a  waiver  of  the 
1000-mile  inspection  requirement  (49 
CFR  232.12(b))  for  the  New  Orleans  to 
Miami  segment  of  the  trip.  This  will 
exceed  the  remiirement  by  40  miles. 
Amtrak  feels  ^t  the  three  Inspections 
will  be  adequate.  Service  is  expected  to 
begin  in  early  spring,  1993. 

Issued  in  Washington,  DC,  on  January  8, 
1993. 

PhilOlekszyk, 

Deputy  Associate  Administrator  for  Safety. 

(FR  Doc.  93-899  Filed  1-13-93;  8:45  am] 
eaiMO  cooc  4S10-0S-H 

Petition  for  Walvert  of  Compliance; 
Wheeling  and  Lake  Erie  Railway  Co. 

In  accordance  with  49  CFR  211.9  and 
211.41,  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  (FRA) 
has  received  a  request  for  waivers  of 
compliance  with  certain  requirements  of 
the  Federal  railroad  safety  laws  and 
regulations.  The  individual  petitions  are 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested  and  the  petitioner’s  argument 
in  favor  of  relief. 

Wheeling  and  Lake  Erie  Railway 
Company 

(Waiver  Petition  Docket  Numbers  LI-92-6 
and  RSOP-92-1] 

The  Wheeling  and  Lake  Erie  Railway 
Company  (W$L£)  requests  waivers  of 
compliance  with  certain  provisions  of 
49  part  229,  Locomotive  Safety 
Standards,  and  49  CFR  part  218, 

Railroad  Operating  Prat^cee.  The  W&LE 
is  testing  a  number  of  prototype 
locomotives  equipped  with  a  remote 
control  system  manufactured  by  Vectron 
Corporation,  called  the  VR 10  Radio 
Controls  for  Locomotives.  The  W&LE 
states  that  use  of  the  VR  10  will  result 
in  reduced  operating  expenses  without 
compromising  the  s^ety  of  the 
operation. 

The  VR  10  system  contains  several 
components,  which  includes  a  battery 


operated,  portable  transmitter, 
measuring  8  inches  by  6  inches  bv  5.5 
inches,  weighing  6V^  pounds,  and  is 
worn  by  the  operator.  The  VR  10  system 
provides  the  following  functions: 

Seven  step  throttle;  Five  step 
independent  brake;  Three  speed 
automatic  brake;  Horn,  bell,  and  sander 
controls;  Headlight  control;  Tilt  switch/ 
Tilt  bypass  control;  Electronic  deadman; 
and  other  featiuos  available  as  options. 

The  system  also  contains  two 
locomotive  moimted  electronic  and 
pneumatic  ccmtrol  panels,  which  can  be 
installed  in  8  to  10  days,  according  to 
the  manufacturer.  When  the  locomotive 
is  being  operated  from  the  remote 
control  transmitter,  the  operator  may  be 
at  any  location  either  on  the  train  or  on 
the  ground.  Positive  visual 
conformation  of  the  radio  control 
commands  is  provided  by  a  feedback 
system  using  two  banks  of  four  colored 
lights  secured  to  the  roof  of  the 
locomotive  aboAm  the  cab  front 
windows.  The  W&LE  Operator’s 
Manual/Remote  Control  Locomotives 
fully  describes  the  operational  and 
feedback  functions  and  signals  of  the 
VR  10  system. 

The  W&LE  states  that  currently  there 
are  no  Federal  Railroad  Administration 
regulations  to  govern  operating 
locomotives  from  outside  the 
[locomotive]  cab.  Section  229.5(b) 
defines  “cab”  as  that  portion  of  the 
[locomotive]  superstructure  designed  to 
be  occupied  by  the  crew  operating  the 
locomotive.  The  railroad  says  that  this 
definition  is  used  in  a  number  of  ' 
regulations  with  the  location  within  a 
“cab”  of  various  controls,  gauges, 
alarms,  and  cutoff  devices.  These 
requirements  are  complied  with  when 
the  locomotive  is  being  operated  with 
the  engineer  occupying  his  normal 
position  in  the  cab.  When  the 
locomotive  is  operated  with  a  remote 
control  from  outside  the  “cab”,  the 
regulations  are  not  being  complied  with. 

It  is  because  of  this  noncompliance 
when  the  VR  10  system  is  being  used  to 
remotely  control  a  locomotive  that  the 
W&LE  is  petitioning  the  FRA  for  a 
waiver  from  the  following  Locomotive 
Safety  Standards  regulations: 

Section  229.13  Control  of  locomotives. 

Except  when  a  locomotive  is  moved 
in  accordance  with  §  229.9,  whenever 
two  or  more  locomotives  are  coupled  in 
remote  or  mxiltiple  control,  the 
propulsion  system,  the  senders,  and  the 
power  brake  system  of  each  locomotive 
shall  respond  to  control  from  the  “cab” 
of  the  controlling  locomotive.  If  a 
dynamic  brake  rar  regenerative  brake 
system  is  in  use.  that  portion  of  the 
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system  in  use  shall  respond  to  control 
the  "cab”  of  the  controlling 
locomotive. 

Section  229.53  Brake  gauges. 

All  gauges  used  by  the  engineer  for 
braking  the  train  or  locomotive  shall  be 
located  so  that  they  may  be 
conveniently  read  from  the  engineer’s 
usual  position  in  the  "cab”.  An  air 
gaugb  may  not  be  more  than  three 
pounds  per  square  inch  in  error. 

Section  229.93  Safety  cut-off  device. 

The  fuel  line  shall  have  a  safety  cut¬ 
off  device  that — 

(a)  Is  located  adjacent  to  the  supply 
tank  or  in  another  safe  location. 

(b)  Closes  automatically  when  it  trips 
and  can  be  set  without  hazard;  and 

(c)  Can  be  hand  operated  from  clearly 
marked  locations,  one  inside  the  "cab” 
and  one  on  each  exterior  side  of  the 
locomotive. 

Section  229.115  Slip/slide  alarms. 

(a)  Except  from  MU  locomotives,  each 
locomotive  in  road  service  shall  be 
equipped  with  a  device  that  provides  an 
audible  or  visual  in  the  "cab”  of  either 
slipping  or  sliding  wheels  on  powered 
axles  imder  power.  When  two  or  more 
locomotives  are  coupled  in  multiple  or 
remote  control,  the  wheel  slip/slide 
alarm  of  each  locomotive  sh^l  be 
shown  in  the  "cab”  of  the  controlling 
locomotive. 

(b)  Except  as  provided  in  §  229.9,  an 
equipped  locomotive  may  not  be 
dispatched  in  road  service,  or  continue 
in  road  service  following  a  daily 
inspection,  unless  the  wheel  ship/slide 
protective  device  of  whatever  type — 

(1)  Is  functioning  for  each  powered 
axle  under  power;  and 

(2)  Would  function  on  each  powered 
axle  if  it  were  under  power. 

(c)  Elective  January  1, 1991,  all  new 
locomotives  capable  of  being  used  in 
road  service  shall  be  equipped  with  a 
device  that  detects  wheel  slip/slide  for 
each  powered  axle  when  it  is  under 
power.  The  device  shall  produce  an 
audible  alarm  or  visual  alarm  in  the 
"cab”. 

The  W&LE  is  also  requesting  a  waiver, 
FRA  Docket  No.  RSOP-92^1,  with 
certain  provisions  of  49  CFR  part  218, 
Railroad  Operating  Practices.  Subpart 
B — ^Blue  Signal  Protection  of  Workmen, 
§§  218.23,  218.25,  218.27,  and  218.29 
set  forth  the  regulations  pertaining  to 
blue  signal  display.  Basically  the 
regulations  require  that  when  the  rolling 
equipment  to  1^  protected  includes  one 
or  more  locomotives,  a  blue  signal  must 
be  attached  to  the  controlling 
locomotive  where  it  is  readily  visible  to 
the  engineman  or  operator  at  the 


controls  of  that  locomotive.  The  relevant 
portion  of  each  of  the  sections  for  which 
the  W&LE  are  seeking  relief  are  as 
follows: 

Section  218.25  Workmen  on  main  track. 

When  workman  are  on,  under,  or 
between  rolling  equipment  on  a  main 
track; 

(b)  If  the  rolling  equipment  to  be 

{>rotected  includes  one  or  more 
ocomotives,  a  blue  signal  must  be 
attached  to  the  controlling  locomotive  at 
a  location  where  it  is  readily  visible  to 
the  engineman  or  operator  at  the 
controls  of  that  locomotive. 

Section  218.27  Workman  on  track  other 
than  main  track. 

When  workman  are  on,  imder,  or 
between  rolling  equipment  on  a  main 
track: 

(e)  If  the  rolling  equipment  to  be 
protected  includes  one  or  more 
locomotives,  a  blue  simal  must  be 
attached  to  ^e  controlling  locomotive  at 
a  location  where  it  is  readily  visible  to 
the  engineman  or  operator  at  the 
controls  of  that  locomotive. 

Section  218.29  Ahemate  methods  of 
protection. 

Instead  of  providing  blue  signal 
protection  for  workman  in  accordance 
with  §  218.27,  the  following  methods  for 
blue  flag  protection  may  be  used: 

(a)(3}  A  blue  signal  must  be  attached 
to  each  controlling  locomotive  at  a 
location  where  it  is  readily  visible  to  the 
engineman  or  operatcnr  at  the  controls  of 
that  locomotive. 

(d)  When  emergency  repair  woric  is  to 
be  done  on,  imder  or  between  a 
locomotive  or  one  or  more  cars  coupled 
to  a  locomotive,  and  blue  signals  are  not 
available,  the  engineman  or  operator  at 
the  controls  of  t^t  locomotive  must  be 
notified  and  efiective  measures  must  be 
taken  to  protect  the  workmen  making 
the  repairs. 

A  waiver  would  permit  the  operation 
of  a  remote  controlled  locomotive  from 
outside  the  cab  by  an  engineer,  who 
then  would  not  be  at  the  controls  to 
observe  a  readily  visible  blue  signal. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  idews,  data,  or 
comments.  FRA  does  not  antidpate 
scheduling  a  public  hearing  in 
connection  with  these  proraedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  parties  desire’ 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  peri^  and 
spedfy  the  basis  for  their  request 
All  communications  concerning  these 
proceedings  should  identify  the 


appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  U-92~6)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel, 
Federal  Railroad  Administration,  Nas^ 
Building,  400  Seventh  Street  SW., 
Washington.  DC  20590. 
Communications  received  before 
February  22, 1993  will  be  considered  by 
FRA  before  final  action  is  taken. 
Comments  received  after  that  date  will 
be  considered  as  fisr  as  practicd>le.  All 
written  communications  omceming 
these  proceedings  are  available  for 
examination  during  regular  business 
hours  (9  a.m.  to  5  p.m.)  in  room  8201, 
Nassif  Building,  400  Seventh  Street, 
SW.,  Washington.  DC  20590. 

Issued  in  Washington,  DC,  on  January  8. 
1993. 

Phil  Olekszyk, 

Deputy  Associate  Administrator  for  Safety. 
(FR  Doc.  93-896  Filed  1-13-93;  8:45  am] 
BIUINO  CODE  4t1(MIS-«l 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

January  8. 1993. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0807. 

Reguiation  ID  Number:  TD  7533  and 
7896  Final  R^ulations  (LR  2013). 

Type  of  Renew:  Extension. 

Title:  Time  for  Filing  Returns  of 
Corporations. 

Description:  Section  6072(b),  (c),  (d) 
and  (e)  of  the  Internal  Revenue  Code 
(IRC)  deals  with  the  filing  dates  of 
certain  corporate  returns.  Regulation 
section  1.6072-2  providm  additional 
information  concerning  these  filing 
dates.  The  information  is  used  to  insure 
timely  filing  of  corporate  income  tax 
returns. 

Respondents:  Businesses  or  other  for* 
rofit,  non-profit  institutions,  small 
usinesses  or  organizaticms. 
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Estimated  Number  of  Respondents:  1. 
Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  On  occasion 
and  annually. 

Estimatea  Total  Reporting  Burden:  1 
hour. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Simderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
LokK.  Holland, 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  93-892  Filed  1-13-93;  8:45  am] 
BIUJNQ  CODE  4S30-01-M 


Public  Information  Coileetion 
Requirements  Submitted  to  OMB  for 
Re\^w 

January  8, 1993. 

The  Department  of  the  Treasury  has 
.submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 

Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

U.S.  Customs  Service 

OMB  Number:  1515-0087. 

Form  Number:  CF  255. 

Type  of  Review:  Extension. 

Title:  Declaration  for  Unaccompanied 
Articles. 

Description:  Customs  Form  255  is 
completed  by  each  arriving  person  for 
each  parcel  or  container  which  is  to  be 
sent  ^m  an  insular  possession  at  a  later 
date.  It  is  used  for  claim  of  benefit 
purposes  to  determined  a  traveler’s 
allowable  exemption. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
7,500. 

Estimated  Burden  Hours  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
1,250  hoiirs. 

Clearance  Officer:  Ralph  Meyer  (202) 
927-1552,  U.S.  Customs  Service, 
Paperwork  Management  Branch,  room 


6316, 1301  Constitution  Avenue,  NW., 
Washin^on,  DC  20229. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
LokK.  Holland, 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  93-893  Filed  1-13-93;  8:45  am] 
BMiJNO  CODE  4ai0-02-M 


UNITED  STATES  INFORMATION 
AGENCY 

Recruitmont  for  and  Managament  of 
Central  and  Eaatam  European  EFL 
Fellow  Program  and  Ruaala  and 
Ukraine  Feiiowa 

AGENCY:  United  States  Information  ^ 
Agency. 

ACTION:  Notice — request  for  proposals. 

SUMMARY:  The  U.S.  Information  Agency 
(USIA)  solicits  interest  from  U.S.  not- 
for-profit  institutions/organizations  in 
conducting  the  recruitment,  placement, 
and  administration  of  up  to  50  English 
as  a  Foreign  Language  (EFL)  Fellows 
and  English  for  Specific  Pii^oses  (EFL/ 
ESP)  Fellows  for  a  special  Eastern 
European  EFL  Fellow  program  to 
provide  EFL  teacher  trainers  for  teachers 
of  English  and  ESP  teachers  in  Albania, 
Poland,  Hungary,  the  Czech  Republic, 
Slovakia,  Romania,  Bulgaria,  Slovenia, 
Estonia,  Latvia.  Lithuania,  Qroatia,  and 
Macedonia.  This  program  is  subject  to 
the  availability  of  funds  from  Support 
for  Eastern  European  Democracy  IV 
(SEED  IV)  funding  for  Fiscal  Year  1993. 
In  addition,  the  organization  will  recruit 
and  place  up  to  ten  Fellows  in  Russia 
and  Ukraine  and  supervise  the 
administration  of  their  grants.  The 
Fellows  recruited  for  Russia  and 
Ukraine  will  be  supported  by  special 
USIA  funding  for  Newly  Independent 
States  (NIS)/^ntral  and  Eastern 
European  (CEE)  Initiatives. 

DATES:  Deadline  for  proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington,  DC  time  on  Friday, 
February  12. 1993.  Faxed  documents 
will  not  be  accepted,  nor  will 
documents  postmarked  on  Friday. 
February  12, 1993  but  received  at  a  later 
date.  It  is  the  responsibility  of  each 
grant  applicant  to  ensure  that  proposals 
are  received  by  the  above  deadline.  The 
grant  should  begin  on  or  about  15  March 
1993. 

ADDRESSES:  The  original  and  10  copies 
of  the  completed  application,  including 
required  forms,  should  be  submitted  by 
the  deadline  to:  U.S.  Information 
Agency,  Ref.:  Recruitment  for  and 


Management  of  Central  and  Eastern 
European  EFL  Fellow  Program,  Office  of 
Grant  Management,  E/XE,  room  336, 

301  4th  St.,  SW,  Washington,  DC  20547. 
FOR  FURTHER  INFORMATION  CONTACT: 
Interested  organizations/institutions 
should  contact  Richard  A.  Murphy  at 
U.S.  Information  Agency,  301  4th  St., 

SW,  Office  of  Cultural  Centers  and 
Resources,  English  Language  Programs 
Division,  E^CE,  room  304,  Washington, 
DC  20547,  Telephone  (202)  619-5869  to 
request  detailed  application  packets, 
which  include  award  criteria  additional 
to  this  announcement,  all  necessary 
forms,  and  guidelines  for  preparing 
proposals,  including  specific  budget 
preparation  information. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Bureau’s  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social  and  cultural 
life. 

Overview 

The  U.S.  Information  Agency  (USIA) 
is  soliciting  proposals,  from  U.S. 
professional,  not-for-profit  institutions/ 
organizations  to  recruit  and  place  up  to 
50  EFL  Fellows  and  to  supervise 
attendant  administration,  including 
travel  arrangements  and  payment  of 
stipends,  for  a  special  Eastern  European 
EFT  Fellow  program.  The  program  is 
meant  to  provide  teacher  trainers  and 
ESP  teachers  for  Albania,  Poland. 
Hungary,  the  Czech  Republic,  Slovakia, 
Romania,  Bulgaria,  Slovenia,  Estonia, 
Latvia,  Luthania,  Croatia,  and 
Macedonia.  Additionally,  the  grantee 
organization  will  recruit,  place  and 
administer  up  to  10  EFL  Fellows  for 
Russia  and  IHuaine.  Recruitment  will  be 
conducted  to  fill  positions  in 
accordance  with  the  basic  objective  of 
USIA’s  EFL  Fellow-program  for  Central 
and  Eastern  Europe  and  the  Baltic 
States,  which  is  to  promote  the  teaching 
of  English  as  a  vehicle  to  develop 
democracies  throughout  the  region.  The 
Eastern  European  EFL  Fellow  Program, 
initiated  in  1991  and  continued  in 
19i92,  was  a  response  to  the  dramatic 
increase  in  the  demand  for  English 
caused  by  the  political  changes  in 
Eastern  Europe  and  the  shift  in 
intellectual  input  from  East  to  West.  The 
1993  program,  while  continuing  the 
effort  to  promote  English  teaching  in 
Central  and  Eastern  Europe,  extends  it 
to  the  former  Soviet  Republics  of  Russia 
and  Ukraine. 

As  in  the  first  two  years  of  the  Eastern 
European  EFL  Fellow  Program,  USIA 
proposes  to  focus  its  resources  on  two 
areas: 
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(a)  in-service  teacher  training; 

(b)  English  for  specific  purposes  (ESP) 
EFL  Fellows  will  coordinate  and 
implement  the  teacher  training  program 
as  well  as  teach  individual  language 
courses  in  ESP. 

Guidelines 

Among  the  responsibilities  of  the 
institution/organization  receiving  the 
assistance  award  will  be: 

1.  Recruiting  and  placing  Fellows. 

This  will  include  the  following: 

— ^EKsseminate  information  through 
domestic  and  international  mailings 
and  other  means  concerning  the 
Eastern  E\m>pean  Fellow  program. 

— Place  a  public  announcement  in 
various  professional  )oumals, 
including  the  Chronicle  of  Higher 
Education,  the  Commerce  Business 
Daily,  and  the  TESOL  Placement 
Bulletin. 

— Respond  to  CVs  and  letters  of  inquiry 
with  an  “applicant  package'’  of 
application  materials,  designed  in 
consultation  with  USIA. 

— Conduct  all  correspondence  necessary 
to  complete  professional  dossiers  of 
each  FEl,  Fellow  candidate  to  be 
interviewed. 

— Receive  and  process  applications  from 
candidates,  screening  for  acceptable 
qualifications  set  fordi  above. 

— ^^ter  data  from  applications/CVs  into 
an  EFL  applicant  database,  using 
Paradox  3.5  or  higher  software, 
sorting  for  degree,  experience, 
language,  and  area  preference. 

— Arrange  for  and  carry  out  interviews 
of  all  candidates  having  acceptable 
qualifications  at,  but  not  limited  to, 
the  annual  TESOL  convention  in 
Atlanta,  Georgia  April  13-17, 1993  in 
collaboration  with  USIA’s  English 
Language  Programs  Division.  (At  least 
two  TEFL/TESL  qualified 
interviewers  should  be  assigned  to 
this  task.) 

— Establish  and  define  duties  expected 
of  each  EFL  Fellow  at  the  institution 
assigned,  through  correspondence 
.  with  that  institution  in  the  particular 
cormtry  and  in  consultation  with 
USIA’s  English  Language  Programs 
Division. 

— Select  up  to  50  EFL  Fellows  for 
teacher  training  and  English  for 
Special  Purposes  in  Eastern  Europe, 
including  up  to  eight  coordinators. 
Additionally,  select  up  to  ten  Fellows, 
including  one  coordinator  for  Russia 
and  Ulcr^e.  Each  Fellow  will  receive 
a  grant  from  USIA  for  one  year — with 
the  possibility  of  renewal.  The 
recruiting/management  organization 
will  be  provided  with  the  exact  mix 
of  Fellow  type  after  the  grant  is 
awarded.  Coordinators,  when  selected 


for  a  country,  will  develop  a  country¬ 
wide  program  for  the  Fellows  and 
oversee  administrative  matters 
connected  with  the  program. 

— Contact  candidates  in  a  timely  fashion 
in  priority  order  for  acceptances  based 
on  best  aggregate  qualifications. 

— ^Print  andmail  Terms  and  Conditions 
of  the  individual  EFL  Fellow  grant 
— Provide  letter  of  appointment,  tax 
information,  health  insurance 
information  and  certificate  to  the 
nominee. 

— ^Provide  candidates  with  background 
information  on  visas  and  monitor 
their  securing  of  visas. 

— Secxire  the  signed  terms  and 
conditions  and  the  health  certificate. 

2.  Finances  and  Payments. 

—Make  all  financial  arrangements,  and 

process  the  EFL  Fellow  payments, 
distributing  the  first  stipend  check  to 
the  fellows  before  the  Washington 
orientation  session  and  the  remaining 
checks  during  the  course  of  their 
grant. 

— ^Maintain  detailed  accoimting  records 
using  IBM  compatible  softwm. 

3.  Book  Allowance  for  Fellows. 

— ^Process  and  ship  EFL  books  ordered 
by  Fellows  from  American  publishers 
up  to  a  total  value  of  $700  plus 
shipping  for  each  Fellow. 

4.  Travel. 

— ^Make  all  travel  arrangements  for  the 
Fellows  to  include  travel  from  their 
residence  to  Washington  for 
orientation,  to  place  of  assignment 
and  return  to  residence,  including 
finalizing  their  itineraries,  booking, 
and  mailing  tickets  and  orientation 
letter  to  them.  Oversee  their  departure 
to  post. 

5.  Orientation. 

— In  consultation  with  USIA’s  English 
Language  Programs  Division,  arrange 
for  and  implement  a  four-day 
orientation  program  for  Fellows  in 
Washington,  D.C.,  utilizing  both 
outside  experts  and  USIA  officers. 

— Finalize  the  agenda;  design,  type,  and 
print  handouts;  type,  insurance  cards 
for  Fellows. 

6.  Review. 

Prepare  and  submit  an  evaluation 
report  to  USIA  at  mid-point  and  at  the 
conclusion  of  tha  moject. 

Note:  Proposal  snould  include 
allowance  for  a  representative  from  the 
recipient  institution/organization  to 
visit  assignment  sites  proposed  for  the 
Fellows  in  order  to  become  familiar 
with  conditions  at  the  host  institutions. 

Qualifications  Required  of  the 
Responding  Organization:  To  carry  out 
the  above  tasks  tbe  institution/ 
organization  must  be  a  not-for-profit  or 


educational  organization.  K  must  have 
four  years  of  intematicmal  experience 
and  possess  a  proven  ability  to  networic 
that  provides  and  allows  for  the  greatest 
dissemination  of  information  to  and 
among  the  profession  of  Teadrers  of 
Engli^  as  a  Second  or  Foreign 
Language.  It  must  be  d)le  to  provide 
knowledgeable,  TEFL-qualified, 
experienced  st^  capable  of 
interviewing  candidates  and  evaluating 
their  qualifications  for  teaching, 
developing  materials,  or  conducting 
teacher-training  in  the  context  of 
English  as  a  fordgn  language. 

Proposed  Budget 

The  grantee  organization  will  be 
requir^  to  submit  two  comprehensive 
line  item  budgets:  One  for  up  to  50 
Fellows  for  E^em  Europe  and  one  for 
up  to  10  Fellows  for  Russia  and 
Ukraine.  Specific  details  for  these 
budgets  are  available  in  the  application 
packet.  Froposals  requesting  mme  than 
20%  of  USIA  funds  for  administrative 
costs  will  not  be  accepted. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  application  packet. 
Eligible  proposals  will  be  forwarded  to 
panels  of  USIA  officers  for  advisory 
review.  All  eligible  proposals  will  also 
be  reviewed  by  the  appropriate 
geographic  area  office,  and  the  budget 
and  contracts  offices.  Proposals  may 
also  be  reviewed  by  the  Agency’s  Office 
of  General  Counsel.  Funding  decisions 
are  at  the  discretion  of  the  Associate 
Director  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
grant  awards  resides  with  USIA’s 
contracting  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  following  criteria: 

1.  Quality  of  program  idea:  Proposals 
should  exhibit  originality,  substance, 
rigor,  and  relevance  to  Agency  mission. 

2.  Program  planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  rigor  and 
logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

3.  Ability  to  achieve  program 
objectives:  Objectives  shouid  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program’s  objectives  and  plan. 
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4.  Multiplier  effect/impact:  Proposed 
program  ^ould  strengthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

5.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adeqtiate  and  appropriate  to 
achieve  the  program  or  project’s  goals. 
Proposal  should  present  clear  evidence 
of  the  ability  to  efficiently  recruit  and 
place  suitable  grantees  for  the  Eastern 
European  Fellow  Program.  This 
includes  demonstrate  ability  to  gain 
access  to  and  network  with  EFL/ESL 
professionals  and  programs.  The 
proposal  should  include  evidence  of 
strong  administrative  and  managerial 
capabilities  and  project  management 
experience.  At  least  two  persons  should 
be  assigned  to  the  recruiting  and 
placement  of  the  Fellows  at  the  1993 
TESOL  convention  in  Atlanta,  GA  and 
afterwards. 

6.  Institution's  Track  Record/Ability: 
Proposals  should  demonstrate  a  track 
record  of  successful  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 


requirements  for  past  Agency  grants  as 
determined  by  USIA’s  Office  of 
Contracts  (M/KG).  The  Agency  will 
consider  the  past  performance  of  prior 
grantees  and  the  demonstrated  potential 
of  new  applicants. 

7.  Follow-on  Activities;  Proposal 
should  provide  a  plan  for  continued 
follow-on  activity  (without  USIA 
support)  which  insures  that  USIA 
supported  programs  are  not  isolated 
events. 

8.  Evaluation  Plan:  Proposals  should 
provide  for  a  quarterly  formative 
evaluation  by  the  grantee  institution  and 
a  summative  evaluation  at  the 
conclusion  of  the  project. 

9.  Cost-effectiveness:  The  overhead 
and  administrative  components  of 
grants,  as  well  as  salaries  and  honoraria, 
should  be  kept  as  low  as  possible.  All 
other  items  would  be  necessary  and 
appropriate.  Administrative  costs 
exceeding  20%  of  USIA  funds  will  not 
be  accepted. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 


Explanatory  information  provided  by 
the  Agency  that  contradicts  publish^ 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  Final  award  cannot  be 
made  until  funds  have  been  fully 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
March  12, 1993.  Awarded  grants  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements.  The  successful 
organization  may  be  awarded  renewal 
grants  for  up  to  three  years,  depending 
on  program  performance  and 
evaluations  conducted  by  USIA. 

Dated;  January  8, 1993. 

Barry  Fulton, 

Acting  Associate  Director,  Bureau  of 
Educational  and  Cultural  Affairs. 

(FR  Doc.  93-817  Filed  1-13-93;  8:45  am) 
BtUJNO  cooe  S230-01-M 
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Sunshine  Act  Meetings 


Federal  Regietar 

Vol.  58,  No.  9 

Thursday,  January  14,  1993 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  ‘^vemment  in  the  Sunshine  Act”  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 
"FEDERAL  REGISTER"  OTATION  OF 
PREVKHISANNOUNCEMENT:  58  FR  375, 
January  5, 1993. 


PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF  Dated:  January  11, 1993. 


THE  MEETING:  11:00  a.m.,  Monday, 
January  11, 1993. 

CHANGES  M  THE  MEETING:  Addition  of  the 
following  closed  item(s)  to  the  meeting: 

Federal  Reserve  Bank  and  Branch  director 
appointments. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 


Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

IFR  Doa  93-1017  Filed  1-12-93;  9:06  ami 
BILUNO  CODE  SSIO-OI-M 
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Department  of  Labor 

Occupational  Safety  and  Health 
Administration 


29  CFR  Parts  1910 
Permit-Required  Confined  Spaces  for 
General  Industry;  Final  Rule 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 
[Doctet  No.  S>019] 

RIN  1218>AA51 

Permit-Required  Confir>ed  Spaces 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  U.S. 

Department  of  Labor. 

ACTION:  Final  rule. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  hereby 
promulgates  safety  requirements, 
including  a  permit  system,  for  entry  into 
those  confined  spaces,  designated  as 
permit-required  confined  spaces  (permit 
spaces),  which  pose  special  dangers  for 
entrants  because  their  configurations 
hamper  efforts  to  protect  entrants  from 
serious  hazards,  such  as  toxic,  explosive 
or  asphyxiating  atmospheres.  The  new 
standard  provides  a  comprehensive 
regulatory  fitimework  within  which 
employers  can  effectively  protect 
enmloyees  who  work  in  permit  spaces. 

Pew  OSHA  standeuds  specificmly 
address  permit  space  hazards.  These 
standards,  in  turn,  provide  only  limited 
protection.  OSHA  has  determined, 
based  on  its  review  of  the  rulemaking 
record,  that  the  existing  standards  do 
not  adeouately  protect  workers  in 
confined  spaces  from  atmospheric, 
mechanical  and  other  hazard.  The 
Agency  has  also  determined  that  the 
ongoing  need  for  monitoring,  testing 
and  communication  at  woricplaces 
which  contain  entry  permit  confined 
spaces  can  be  satisfied  only  through  the 
implementation  of  a  comprehmsive 
confined  space  entry  program.  OSHA 
anticipates  that  compliance  with  the 
provisions  of  this  standard  will 
effectively  protect  employees  who  work 
in  permit-  required  confined  spaces 
from  injury  or  death. 

EFFECTIVE  DATE:  This  final  rule  will 
become  effective  on  April  15, 1993. 
ADDRESSES:  In  compliance  with  28 
U.S.C.  2112(a),  the  Agency  designates 
for  receipt  of  petitions  for  review  of  the 
standard,  the  Associate  Solicitor  for 
Occupational  Safety  and  Health,  Office 
of  the  Solicitor,  Room  S-4004.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
)ames  F.  Foster,  U.S.  Department  of 
Labor,  Occupational  Saraty  and  Health 
Administration,  Office  of  Information 
and  Consumer  Affairs,  Room  N3647, 
Washington,  DC  20210,  (202)  523-8151. 


SUPPLEMOITARY  INFORMATION: 

L  Background 

Many  workplaces  contain  spaces 
which  are  considered  “confined" 
because  their  configurations  hinder  the 
activities  of  any  employees  who  must 
enter,  work  in,  and  exit  them.  For 
example,  employees  who  work  in 
process  vessels  generally  must  squeeze 
in  and  out  through  narrow  openings  and 
perform  their  tasks  while  cramped  or 
contorted.  For  the  purposes  of  this 
rulemaking,  OSHA  is  using  the  term 
“confined  space”  to  describe  such 
spaces.  In  addition,  there  are  many 
instemces  where  employees  who  work  in 
confined  spaces  face  increased  risk  of 
exposure  to  serious  hazards.  In  some 
cases,  confinement  itself  poses 
entrapment  hazards.  In  other  cases, 
confined  space  work  keeps  employees 
closer  to  hazards,  such  as  asphyxiating 
atmospheres  or  the  moving  parts  of  a 
mixer,  than  they  would  be  c^erwise. 

For  the  purposes  of  this  rulemaking, 
OSHA  is  using  the  term  “permit- 
required  confined  space”  (permit  space) 
to  describe  those  spaces  which  both 
meet  the  definition  of  “confined  space” 
and  pose  health  or  safety  hazards. 

In  its  June  5, 1989  NPkM  (54  FR 
24080),  OSHA  determined,  based  on  its 
review  of  accident  data,  that 
asphyxiation  is  the  leading  cause  of 
death  in  confined  spaces.  The 
asphyxiatitms  that  have  occurred  in 
permit  spaces  have  generally  resulted 
from  oxygen  deficiency  or  ^m 
exposure  to  toxic  atmospheres.  In 
addition,  there  have  been  cases  where 
employees  who  were  working  in  water 
towers  and  bulk  material  hoppers 
slipped  or  fell  into  narrow,  tapering, 
discharge  pipes  and  died  of 
asphyxiation  due  to  compression  of  the 
torso.  Also,  employees  working  in  silos 
have  been  asphyxiated  as  the  result  of 
engulfrnent  in  finely  divided  particulate 
matter  (such  as  sawdust)  that  blocks  the 
breathing  passages. 

The  Agency  has,  in  addition, 
documented  confined  space  incidents  in 
which  victims  were  burned,  ground-up 
by  auger  type  conveyors,  or  crushed  or 
battei^  by  rotating  or  moving  parts 
inside  mixers.  Failure  to  deenergize 
equipment  inside  the  space  prior  to 
employee  entry  was  a  factor  in  many  of 
those  accidents.  OSHA  notes  that  the 
NPRM  (54  FR  24080-24085)  discussed 
the  hazards  which  confront  employees 
who  enter  permit  spaces  and  the 
inadequacy  of  existing  relation  in 
greater  detail.  Additionally,  Section  II  of 
this  preamble.  Hazards,  presents  a 
detailed  discussion  of  the  hazards  to 
which  permit-space  entrants  have  been 
exposed,  demonstrating  that  this  final 


rule  is  reasonably  necessary  to  protect 
affected  employees  firom  significant 
risks. 

OSHA  has  determined,  based  on  its 
review  of  the  rulemaking  record, 
including  investigation  reports  covering 
“permit  space”  fatalities  (Exhibits  (Ex.) 

10  througb  13  and  16),  that  many 
employers  have  not  appreciated  the 
degree  to  which  the  conditions  of 
permit  space  work  can  compound  the 
risks  of  exposure  to  atmospheric  or 
other  serious  hazards.  Further,  the 
elements  of  confinement,  limited  access, 
and  restricted  air  flow,  can  result  in 
hazardous  conditions  which  would  not 
arise  in  an  open  workplace.  For 
example,  vapors  whicn  might  otherwise 
be  released  into  the  open  air  can 
generate  a  highly  toxic  or  otherwise 
harmful  atmosphere  within  a  confined 
space.  Unfortimately,  in  many  cases, 
employees  have  died  because  employers 
improvised  or  followed  “traditional 
methods”  rather  than  following  existing 
OSHA  standards,  recognized  s^e 
industry  practice,  or  common  sense. 

The  Agency  notes  that,  as  documented 
in  the  NPRM,  many  of  the  employees 
who  died  in  permit  space  incidents 
were  would-be  rescuers  who  were  not 
properly  trained  or  equipped. 

In  addition,  OSHA  believes  that,  as 
noted  in  the  I^RM  (54  FR  24098),  the 
failure  to  take  proper  precautions  for 
permit  space  entry  operations  has 
resulted  in  fatalities,  as  opposed  to 
injuries,  more  frequently  than  would  be 
pr^ict^  using  the  applicable  Bureau  of 
Labor  Statistics  models.  The  Agency 
notes  that,  by  their  very  nature  and 
configuration,  many  permit  spaces 
contain  atmospheres  which,  unless 
adequate  precautions  are  taken,  are 
immediately  dangerous  to  life  and 
health  (IDLH).  For  example,  many 
confined  spaces  are  poorly  ventilated — 
a  condition  that  is  favorable  to  the 
creation  of  an  oxygen  deficient 
atmosphere  and  to  the  accumulation  of 
toxic  gases.  Furthermore,  by  definition, 
a  confined  space  is  not  designed  for 
continuous  employee  occupemcy;  henCe 
little  consideration  has  been  given  to  the 
preservation  of  human  life  within  the 
confined  space  when  employees  need  to 
enter  it 

Accordingly,  the  Agency  has 
determined  that  it  is  necessary  to 
promulgate  a  comprehensive  standard 
to  require  employers  to  take  appropriate 
measures  for  the  protection  of  any 
employee  assign^  to  enter  a  permit 
space.  OSHA  believes  this  new  standard 
will  help  eliminate  confusion  and 
misimderstanding  by  clearly  stating 
eii^loyer  responsibilities. 

The  record  and  determinations  that 
are  discussed  in  this  final  rule 
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culminate  a  seiiee  of  efforts  by  OSHA, 
tbe  National  institute  for  OccupetiQoed 
Safety  and  Health  (NIOSK),  the 
Americm  National  Standards  Institute 
(AN^)  Z117  Committee,  and  others  to 
address  permit  space  hazards.  The 
chronology  of  those  efforts  is  set  forth  in 
the  following  paragraj^s. 

On  July  24. 1975,  OSHA  issued  m 
Advance  Notice  of  Proposed 
Rulemaking  (ANPR),  “Standard  for 
Work  in  Confined  Spaces,’*  for  the 
piupose  of  (4)taining  data  and 
information  to  be  us^  in  developing  a 
confined  ^>aces  stanckrd  (40  FR  30mo). 
This  ANPR  sou^t  comments  on  14 
issues,  including  problems  with  existing 
regulations,  factms  involved  in  confined 
spece  injuries  and  deaths,  and  die  steps 
necessary  for  the  control  of  hazards  in 
confined  spaces. 

On  August  26, 1977,  ANSI  adopted 
ANSI  Z117.1-1977,  “Safety 
Requirements  for  Working  in  Tanks  and 
Other  Confined  Sices’*  (Ex.  13-5).  Hiat 
standard  set  “minimum  retirements 
for  safe  entry,  continued  work  in,  and 
exit  fit>m  tanks  and  other  confined 
spaces  at  normal  atmospheric  pressure.” 
The  ANSI  standard  defined  ccmfined 
spaces  as  enclosures  with  limited  means 
of  access  and  egress,  such  as  storage 
tanks,  open-topped  spaces  moret^ 
four  feet  in  depth  wim  poat  natural 
ventilation,  and  sewers.  Explanatory 
information  accompanying  the  standard 
stated  that  the  stan^rd  addressed 
atmosphOTic  hazards,  phy^cal  hazards, 
the  possibility  of  hquids,  gases,  or  soli^ 
entering  a  space  (e.g.,  drowning  or 
engulfinent  hazard)  and  isolation  of 
entrants  in  case  of  need  (e.g.,  hazard  of 
entrapmmit  due  to  configuratirm).  The 
ANSI  standard  set;  (1)  general 
precautions  (sudb  as  testing,  evaluation, 
ventilation  and  lockout)  to  be  followed 
before  entry,  (2)  procedures  to  be 
followed  when  confronting  particular 
environmental  hazards  (si^  as  oxygen- 
deficient,  flammable  and  toxic 
atmospheres,  noise,  and  radiaticm 
exposure),  (3)  entry  procedures 
(including  the  use  of  permit  to  authorize 
entry  and  illumination  of  the  spece), 
and  (4)  special  procedures  for  hot  work 
(e.g.,  welding)  or  removal  or  application 
of  preservative  coatings  or  linings 
pe^rmed  in  confined  spaces. 

Citing  both  “the  complexity  of  the 
issues  and  the  period  of  time  since  the 
previous  Advance  Notice,"  OSHA 
issued  another  ANTO,  “Entry  and  Work 
in  Confined  ^taces”  (44  FR  60334),  on 
October  19, 1979.  The  24  questions 
raised  in  the  1979  ANPR  were  simtler 
to.  but  more  detailed  than,  the  14  issues 
raised  in  the  1975  ANPR. 

The  1979  ANm  again  requested 
suggestkms  fm  a  definiticm  of  “confined 
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space,”  as  vrell  as  infcsinetion  i^aiding 
the  appit^uiate  procedurce  for 
addressing  confined  space  hazards,  and 
the  cost  of  those  procedures.  OSHA 
received  66  comments  in  response  to 
die  1979  ANPR.  These  comments,  while 
sunilar  to  those  received  in  response  to 
the  1975  ANPR,  broadened  the 
informatioBal  base  which  supTOrted 
OSHA  regulatory  action  to  address 
confined  spaces  hazards. 

Most  commenters  suggested  that 
OSHA  davehm  a  p«fbrmance-  oriented 
standard  similar  to  OSHA’S  “fire 
protectioa  standard”  (29  CFR  Pst  1910, 
Subparts  E,  H,  and  L),  which  was  then 
being  revised  and  whkdi  was 
subsequently  published  as  a  final  rule 
on  Septenfoer  12. 19«)  (45  FR  60704). 
Also,  many  ccKumenters  suggested  diat 
defining  the  hazards  confronted  in 
confined  spaces  was  more  important 
than  defining  the  term  “confined 
space.” 

In  Decemb^  1979,  NIOSH  issued  a 
criteria  document,  “Working  in 
Confined  Spaces”  (Ex.  13-9),  which 
recommended  procedures  fat  protecting 
employees  from  the  hazards  of  entwing, 
working  in,  or  exiting  confined  spaces. 
NIOSH  defined  the  term  “confin^ 
space”  to  mean  “a  space  vdiich  by 
d^i^  has  limited  openings  for  entry 
and  exit,  unfavorable  natujw  ventilation 
which  could  contain  at  produce 
dangerous  air  contaminants,  and  which 
is  not  intended  for  continuous  employee 
occupancy.”  The  criteria  document 
states:  "Tlte  standard  is  designed  not 
only  to  make  the  confined  ^lace  safe  for 
the  woricOT,  but  also  to  make  foe  worker 
cognizant  of  the  hazards  associated  with 
this  work  area  and  the  safe  woric 
practices  necessary  to  deal  with  these 
hazards.” 

The  NiOSH  recommended  standard 
included  provisions  for  permit  to 
authorize  entry,  testing  and  monitoring, 
precautions  (such  as  ventilation, 
purging  and  lockout),  medical 
surveilWce,  training,  labdiing  and 
pKMting  of  omfined  spaces,  entry 
procedures  (such  as  planning  for  mtry, 
standby  person,  communications,  and 
rescue),  personal  protective  equiimient, 
rescue  equipment  and  recordkeeping. 
NIOSH  would  require  enqxloyms  whose 
confined  spaces  were  immediately 
dangerous  to  life  or  health  (categcnized 
as  “Class  A”)  or  dangerous  (categorized 
as  “Class  B”)  to  impl^nent  all  of  these 
measures,  except  that  employers  with 
ChMS  B  confined  spaces  would  have  a 
qualified  person  determine  if  it  was 
necessary  to  conduct  monitoring. 
Employers  with  confined  spaces  “in 
which  the  potential  hazard  would  not 
require  any  special  modification  of  the 
work  procedure”  (categorized  as  “Class 


C”)  would  be  required  to  implement  a 
permit  system,  atmoqiback  testing, 
training,  lab^ing  and  posting,  eobcy 
pacooBduaes  (except  far  stationing  al 
standby  person),  and  leoHrdkoeping  and 
taptovideiiescue  equipment  Odter 
measures  would  be  tal^  if  a  qualified 
pamo  determined  that  they  were 
necessary. 

On  Mandt  25, 1980,  O^iA  issued  u 
ANPR  (CoBstnictiou  ANPR)  “Entry  and 
Woric  in  Qmfined  &>aca8”  (45  FR 
19266}.  to  obtain  information  which 
could  ^  used  “to  revise  its  existing 
standards  in  order  to  effectively  cow 
hazards  connected  with  these  ^nfined 
space)  activities  in  construction.”  The 
Agency  stated  its  beliaf  that  “the 
hazards  of  work  in  confined  spaces  are 
also  significant  in  the  construction 
industry.”  The  Ccmstruction  ANPR 
posed  31  questions,  similar  to  those 
presented  in  the  1979  General  Industry 
ANPR.  regarding  the  appropriate 
precautions  and  procedures  fat 
controlling  confined  space  hazards 
which  construction  workers  may 
confront  The  Agency  received  75 
comments,  most  of  which  restated 
general  industry-related  concerns  that 
were  raised  in  response  to  the  1979 
ANPR. 

On  April  4, 1980,  OSHA  scheduled 
public  meetings  (45  FR  22978)  where 
interested  parties  could  make  oral 
presentations  regarding  confined  space 
hazards  in  gene^  industry  and  In 
construction.  Those  meetings  were  held 
during  May  1980  in  Honstcm,  Texas,  in 
Denver,  Colorado,  and  in  Wariiington, 
D.C.  There  were  approximately  30 
participants  at  th^  meetings. 

In  January  1986,  NIOSH  puNished  an 
"Alert”  titiM  “Request  for  Assistance  in 
Preventing  Occupational  Fatalities  in 
Confined  Spaces”  (Ex  13—16).  The  Alert 
described  the  circumstances  under 
vdiich  16  workers  died  (14  of  them  due 
to  atmospfateic  hazards)  in  confined 
space  incidents.  NK3^  focused  on 
problems  emjrioyers  have  in  diree  srees; 
(1)  recognizing  confined  spaces;  (2) 
testing,  evaluating,  and  monitoring 
confined  space  atmosplreres;  and  (3) 
developing  and  impl^entiBg  rescue 
procedures.  It  was  noted,  for  mcample, 
that  “(m]ore  than  60%  of  confined  space 
fatalities  occur  among  would-be 
rescuers.”  The  Almt  lecoinraended  diat 
employers  protect  employees  who  enter 
omfin^  spaces  by  implementing 
meesures  similar  to  those  present  in 
the  1979  Criteria  Document. 

In  July  1987,  NIOSH  ptfolished  “A 
Gvnde  to  Safety  in  Confinad  &)aGe”  (Ex 
14-145).  The  Guide  addreMed 
identifiation  of  confined  q>acea, 
mMsures  to  take  when  a  confined  space 
presents  atmospheric  hazards,  and 
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incidents  where  “[l]ack  of  hazard 
awareness  and  unplanned  rescue 
attempts  led  to  [employee]  deaths." 
NIOSH  also  describe  other  potential 
confined  space  hazards  (temperature 
extremes,  engulfinent,  noise,  slick  or 
wet  surfaces,  and  falling  objects)  and 
provided  a  checklist  for  employers  to 
follow  in  evaluating  confined  spaces 
and  in  planning  entry  operations. 

In  addition,  NIOSH’s  Fatal  Accident 
Circumstances  and  Epidemiology 
(FACE)  project  focusM  much  of  its 
effort  on  confined  space-related 
fatalities  from  1984  to  1988  (Ex.  14- 
145).  Personnel  from  NIOSH’s  Division 
of  Safety  Research  evaluated  numerous 
incidents  and  prepared  reports  which 
contained  recommendations  for 
improved  employee  protection.  Those 
reports,  which  constituted  the  primary 
data  base  for  the  1986  "Alert"  and  the 
1987  "Guide",  contributed  significantly 
to  OSHA’s  luiderstanding  of  the  broad 
range  of  hazards  posed  by  confined 
spaces. 

In  May  1988,  the  ANSI  Z117.1 
Committee  withdrew  ANSI  Z117.1- 
1977  because  the  committee  had  not 
completed  action  to  renew  or  revise  the 
standard  within  the  5-yem  period 
required  by  ANSI  procedures  for  such 
action. 

On  June  5. 1989,  OSHA  issued  a 
notice  of  proposed  rulemaking  (NPRM) 
(54  FR  24080)  to  set  requirements  for 
the  protection  of  employees  who  work 
in  or  near  permit-reqviii^  confined 
spaces  (permit  spaces).  In  brief,  the 
proposal  requir^  employers  to  identify 
any  permit  spaces  in  their  workplaces, 
prevent  unauthorized  entry  into  such 
spaces,  and  protect  authorized  entrants 
from  permit  space  hazards  through  a 
permit  space  program.  As  proposed,  the 
permit  space  program,  in  turn,  required 
employers  to  control  hazards;  properly 
inform,  train  and  equip  affected 
employees;  document  compliance  with 
the  program  and  authorize  any  entry 
operations  through  written  permits; 
station  an  attendant  to  monitor  entry 
operations;  take  the  appropriate 
precautions  for  rescuing  entrants  from 
permit  spaces;  and  assist  any 
contractors  hired  for  entry  operations  in 
complying  with  the  program 
requirements  by  informing  them  of  the 
hazards  identified  and  any  procedures 
developed  for  dealing  with  them.  In 
addition,  the  NPRM  presented  18  issues 
regarding  which  OSHA  solicited 
comments  and  information.  Detailed 
discussion  of  the  proposed  rule  and 
issues  raised  during  tne  rulemaking  may 
be  found  in  Section  m.  Summary  and 
Explanation  of  the  Standard,  later  in 
this  preamble. 


The  NPRM  set  a  comment  period 
which  ended  on  August  4. 1989.  On  July 
21, 1989,  in  response  to  several 
requests,  OSHA  published  a  notice  (54 
FR  30557)  which  extended  the  time  in 
which  written  comments  and  requests 
for  hearing  could  be  submitted  through 

A  1QAQ 

On  September  1. 1989,  (54  FR  36644) 
the  Agency  promulgated  a  standard  for 
‘"nie  control  of  hazardous  energy 
(lockout/tagout)",  29  CFR  1910.147,  to 
address  "the  unexpected  energization  or 
start  up  of  machines  or  equipment,  or 
release  of  stored  energy  [uat]  could 
cause  injury  to  employees."  OSHA 
anticipates  that  compliance  with  the 
lockout/tagout  stanfWl,  in  conjunction 
with  the  permit-space  st€mdard,  will 
effectively  protect  employees  who  work 
in  {>ermit  spaces  from  mechanical  and 
other  energy  hazards.  (See  the 
discussion  of  issue  7  imder  NPRM 
Issues,  later  in  this  preamble,  for  further 
information  on  the  relationship  between 
the  two  standards.) 

On  October  5. 1989,  the  ANSI  Z117 
Committee  approved  ANSI  Z117.1- 
1989,  "Safety  Requirements  for 
Confined  Spaces."  The  1989  edition 
differs  from  the  1977  edition  in  two 
major  respects:  First,  it  distinguishes 
between  confined  spaces  based  on  their 
potential  to  pose  hazards.  Under  ANSI 
Z117.1-1989,  employers  would  not 
need  written  permits  to  authorize  work 
or  attendants  for  spaces  which  fit  the 
definition  of  permit-required  confined 
space  but  have  low  potential  to  pose 
hazards.  Second,  it  provides  more 
specific  guidance  regarding  the 
identification  and  evaluation  of 
confined  spaces,  the  training  of 
personnel,  and  the  appropriate 
procedures  for  having  contractors  work 
in  confined  spaces  and  for  providing 
rescue  and  emergency  services. 

On  October  10, 1989,  OSHA  issued  a 
notice  of  informal  public  hearing  (54  FR 
41461),  which  announced  that  hearings 
would  be  held  in  Washington,  D.C.  and 
in  Houston.  Texas.  The  notice  set  out  15 
issues  regarding  which  the  Agency 
solicited  testimony,  with  supporting 
information.  The  testimony  and  other 
information  received  regarding  those 
issues  are  discussed  in  Section  ni. 
Summary  and  Explanation  of  the 
Standard,  later  in  this  preamble.  In 
addition,  OSHA  extended  the  written 
comment  period  through  November  1, 
1989. 

On  November  14. 1989,  OSHA  issued 
a  notice  of  additional  hearing  site  (54  FR 
47498),  which  announced  that  the 
Agency  would  hold  a  hearing  in 
Chicago,  Illinois  to  facilitate 
participation  by  interested  parties  in  the 
Chicago  area. 


On  November  14-15, 1989,  OSHA 
convened  public  hearings  on  the  NPRM. 
with  Administrative  Law  Judge  Aaron 
Silverman  presiding.  Hea^gs  Were  also 
held  in  Houston,  Texas  (December  5-6, 
1989)  and  in  Chicago,  Illinois  (January 
30-Fobruary  2, 1990). 

At  the  conclusion  of  the  hearings. 
Judge  Silverman  set  a  post-  hearing 
period  for  the  submission  of  additional 
data  (ending  on  April  18, 1990)  and  for 
the  submission  of  additional  briefs, 
arguments  and  siunmations  (ending  on 
May  3. 1990).  On  April  11. 1990,  in 
response  to  requests  frum  several 
parties.  Judge  Silverman  extended  the 
post-hearing  comment  periods,  so  that 
hearing  participants  had  until  May  18, 
1990  to  submit  additional  data  and  until 
June  4. 1990  to  submit  briefs,  arguments 
or  summations.  On  November  9, 1990, 
Judge  Silverman  closed  and  certified  the 
hearing  record  for  the  rulemaking.  The 
rulem^ng  record  contains  137  exhibits 
and  2,279  pages  of  hearing  transcript. 
OSHA  received  227  comments  on  ue 
proposal  and  51  post-hearing  comments. 

In  the  course  of  drafting  the  final 
standard,  OSHA  has  carefully  reviewed 
the  record  for  this  rulemaking.  In 
addition  to  comments  and  testimony  at 
the  public  hearings,  the  Agency  has  also 
studied  confined  space  regulations 
generated  by  states  and  other  coimtries; 
materials  generated  by  NIOSH;  both 
editions  of  ANSI  Z117.1;  and  the 
guidelines  developed  by  other 
organizations  (such  as  me  American 
Petroleum  Institute  (Ex.  13-14)  and  the 
UAW-GM  Human  Resource  Center  (Ex. 
64,  65,  66,  67)). 

While  the  Agency  has  gained  many 
valuable  insights  from  the  documents 
reviewed,  OSHA  believes  that  some 
standard-setting  groups  have  not 
focused  sufficiently  on  non-atmospheric 
hazards  and  have  concentrated  largely 
on  air  contaminants  and  oxygen- 
deficient  atmospheres.  For  example, 
both  the  1979  NIOSH  Criteria  Document 
and  ANSI  Z117. 1-1989  require 
atmospheric  testing  before  entry  into  a 
"confined  space",  even  though  those 
standards  also  recognize  that  some  such 
spaces  will  pose  mechanical  and 
physical  hazards  rather  than 
atmospheric  hazards.  Consequently,  the 
OSHA  permit-required  confined  space 
standa^  diverges  fr'om  the  approaches 
taken  in  the  ANSI  and  NIOSH 
documents  as  necessary  to  indicate 
clearly  that  the  OSHA  standard  is 
intended  to  protect  employees  from 
exposure  to  all  permit  space  hazards. 

Section  6(b)(8)  of  the  Occupational 
Safety  and  Heal^  Act  of  1970  (the  OSH 
Act)  requires  OSHA  to  explain  "why  a 
rule  promulgated  by  the  Secretary 
differs  substantially  from  an  existing 
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national  consensus  standard,”  by 
publishing  ”  a  statement  of  reasons 
why  the  rule  as  adopted  will  better 
efiectuate  the  pinposes  of  the  Act  than 
the  national  consensus  standard.”  In 
compliance  with  that  requirement,  the 
Agency  has  reviewed  the  standards 
proposed  throu^  this  rulemaking  with 
reference  to  the  pertinent  consensus 
standards.  OSHA  discusses  the 
relationship  between  individual 
regulatory  provisions  and  the 
corresponc^g  consensus  standards  in 
Section  m.  Summary  aruJ  Explanation 
of  the  Standard,  later  in  this  preamble. 

The  materials  upon  which  OSHA  has 
reKed  in  drafting  this  final  rule  are 
available  for  review  and  copying  in  the 
OSHA  Docket  Office.  Those  materials 
indude,  among  others,  transcripts  of  the 
1989  and  1990  informal  public  hearings, 
documents  received  by  OSHA  at  the 
hearings  and  during  the  post-  hearing 
comment  periods,  public  commmts  on 
the  NPRM,  acddent  reports,  existing 
regulatory  language,  responses  to  the 
1975  and  1979  ANPRs,  transcripts  of  the 
1980  public  meetings  and  the  sources 
listed  in  the  ‘‘References’*  sections  of 
both  the  NPRM  and  this  final  rule. 

IL  Hazards 

OSHA  has  determined,  based  upon 
the  information  presented  in  this 
section  and  upon  the  complete  record 
developed  as  a  result  of  this  rulemaking, 
that  working  in  permit-required 
confined  spaces  invdves  significant 
risks  for  employees  and  that  fiiis 
standard  is  necessary  to  alleviate  or 
control  such  risks. 

Incident  Data  and  Confined  Space 
Hazards  Analysis, 

The  1379  NIOSU  Criteria  documaat, 
"Working  in  Ctmfinad  ^>aces”,  dtes  a 
study  by  the  Safety  Sciences  Division  of 
WSA,  Inc.,  San  Diego,  Califcunia,  which 
was  titled  “Search  of  Fatality  and  Injury 
Records  for  Cases  Related  to  Confin^ 
Spaces”.  The  Safety  Sciences  study 
reviewed  approximat^y  20,000  reports 
covering  indu^rial  accidents  n^onally 
for  the  period  1974— 1977.  Even  with 
this  limited  sample,  276  confined  space 
accidents  which  resulted  in  234  deaths 
and  193  injuries  were  identified.  Safety 
Sciences  conducted  its  study  to 
determine  if  regulatory  action  was 
needed  to  control  confined  space 
hazards,  not  to  identify  the  exact  causes 
of  death  and  injury.  OSHA,  in  turn,  has 
bem  unable  to  connect  the  234  fatalities 
and  193  injuries  to  specific  industry 
segments  (»*  work  activities. 

More  recently,  OSHA  examined  its 
records  of  accident  investigatioas  for 
fatal  confined  space  incidents.  In 
particular,  OSHA  sou^  to  identify  the 


specific  hazards  and  work  activities 
involved.  OSHA  concluded  during  this 
review  that,  where  multiple  deaths 
occurred,  the  majority  of  the  vfotims  in 
each  event  died  trying  to  reecue  the 
original  entrant  from  a  ccmfined  q>ace. 
This  determination  is  consistmt  with 
the  finding  by  NIOSH  in  its  1986 
“Alert”  that  “rescuers”  accounted  for 
mote  than  60  percent  crmfined  K>ace 
fetalities.  This  evidence  indicates  that 
imtrmned  or  poorly  trained  rescuers 
constitute  an  especially  important 
“group  at  risk.”  This  group  is  motected 
fimm  permit  space  hazards  un^  the 
terms  of  fiiis  final  rule. 

OSHA  has  also  gathered  inddent  data 
from  a  number  of  other  sources,  sudi  as 
the  Fatal  Accidents  Grcumstances  and 
Ejudemiol-  ogy  (FACE)  nqports 
produced  by  MOSH  and  reports 
produced  1^  the  states.  That 
informatkm  has  hem  very  useful  to 
O^A,  even  though  in  some  cases  there 
was  not  enou^  detail  for  OSHA  to 
evaluate  the  circumstances  of  the 
incidents. 

The  OSHA-investigated  c»ses  which 
OSHA  analyzed  to  determine  the  cause 
of  death  in  confined  spaces  have  hem 
compiled  in  four  reports  prepared  by 
OSHA’s  Office  of  Statistical  Studies  and 
Analyses.  These  are:  “Selected 
Occupational  Fatalities  Related  to  Fire 
and/or  Explosion  in  Confined  Wwk 
Spaces  as  Found  in  Repmls  of  OSHA 
Fatality/Catastrophe  Investigations”  (Ex. 
13-10),  “Selected  Occupational 
Fatalities  Related  to  Lo^out/Tagout 
Problems  as  Found  in  R^x>rts  of  OSHA 
Fatality/Catastrophe  Investigations’*  (Ex. 
13-11),  “Selected  Occupational 
Fatalities  Related  to  Grain  Handling  as 
Found  in  Reports  of  C^HA  Fatality/ 
Catastrophe  Investigations’’  (Ex.  13-12), 
and  “Selected  Occupational  Fatalities 
Related  to  Toxic  and  Asphyxiating 
Atmospheres  in  Qmfined  Work  Spaces 
As  Found  in  Reports  of  OSHA  Fatality/ 
Catastrophe  Investigations’*  (Ex.  13-15). 

These  four  reports  focused  on 
fetalities  because  OSHA  found  that  the 
reporting  of  injuries  from  permit  space 
incidents  was  frequently  incomplete. 
OSHA  (foserves  that  injuries  are  most 
hkefy  to  be  reported  when  they  occur  as 
part  of  an  incident  where  fetalities  do 
occur.  The  Agency  anticipates  that  this 
rulemaking  will  lead  to  improved  data 
collection  regarding  injuries  because 
employers  a:^  employees  are  being 
clearly  alerted  to  OSHA’s  concern  about 
permit  space  hazards. 

'  OSHA  analyzed  the  studies  to 
determine  foe  imderlying  causes  of  foe 
conditfona  ufokfo  existed  when 
confined  space  related  accidents 
occurred.  Fkom  this  information,  OSHA 
has  developed  measures  that  would 


have  prevented  virtually  all  of  foe 
acddKits  In  the  studiea  and  has  used 
thoaa  meosures  as  foe  basis  fru  bofo  foe 
proposed  stendud  and  the  final  rule. 
OSHA  notes  that  many  of  foe  lepocta 
did  not  folly  document  foe 
drcumsteneas  of  the  accidents  covered. 
The  Agency  has  detennined,  however, 
that  foe  available  acddent  data,  deVito 
its  limitetirais,  provides  foe  necessary 
basis  for  chaiacterizing  permit  qrace 
hazards  and  far  requiring  protedive 
measoies.  OSHA  hMcontiimed  to 
collect  accident  data  during  foe  course 
of  this  rulemaking. 

OSHA  has  detarmiiiad  that  a  variety 
of  ccmfined  space  hazards  have  caused 
deaths  and  infories.  ’Tbe  fallowing 
discussion  describes  foe  hazards 
identified  hy  OSHA.  Where  the  Agency 
has  obtained  incident  date  subsequent 
to  foe  publicalicm  of  the  NPRM.  the 
drcumstences  of  some  of  those 
inddents  axa  summarized  as 
“examples’*.  His  discussion  also 
references  foe  portions  of  foe  NPRM 
where  pertinent  inddents  were 
desc:ribed. 

1 .  Atmospheric  Hazards. 

OSHA’s  review  of  acxident  data 
indicates  that  most  confined  space 
deaths  and  injuries  are  ceused  by 
atmospheric  hazards.  OSHA  has 
classi&d  those  hazards  into  three 
cetegories:  toxic;  asphyxiating;  and 
flammable  or  explosive  atmospheres,  in 
order  to  accoimt  for  their  difiering 
effec^ts. 

Somecfoemical  substances  present 
multiple  atmospheric  hazards, 
depending  on  their  concentration. 
Methane,  for  example,  is  an  odorless 
substance  that  is  nontoxic  and  is 
harmless  at  some  concentrations. 
Methane,  however,  can  displace  all  or 
part  of  the  atmosphere  in  a  confined 
space; '  and  the  hazards  presented  by 
such  displacement  can  vary  greatly, 
depend!^  on  the  decree  of 
displacemenL  With  only  IQ  percent 
displacement,  methane  prcxiuces  an 
atmosphere  which,  while  adequate  for 
respiration,  can  explode  violently.  By 
contrast,  with  90  percent  displacement, 
methane  will  not  bum  or  explode,  but 
it  will  asph)rxiate  an  ui^irotected 
worker  within  about  5  minutes. 

OSHA  is  concerned  that  employees 
may  be  exposed  to  atmo^iheric  hazards 
because  the  employer  has  not  properly 


'  MathaiMUUghtar  than  air  both  ar»  at  the 

same  temperatoie  (tte  nonnat  caw),  and  the 
coofigiiraaoa  of  aone  coefiaed  spacaa  caa  trap 
acnimahtfiiis  lanthme  at  “ceiling**  lereL  Oq  ^ 
other  haad,  ia  than^ik^ewaot  that  liqvified 
methane  is  released  into  the  atmosphere  of  a 
confined  space,  the  methene  rriea^  would  be 
heevier  thn  afr  and  woaid  diaplece  the  ail  from  the 
“gronad"  totrel  np. 


4466 


Federal  Register  /  Vol.  58,  No.  9  /  Thursday,  January  14,  1993  /  Rules  and  Regulations 


evaluated  the  woiic  operations  or  the 
conditions  within  the  permit  space. 
Problems  can  arise,  for  example,  where 
an  employer  has  not  selected  the 
necessary  atmospheric  test  instnunents 
or  has  not  ensured  their  proper  use. 
Problems  have  arisen  because  most  of 
the  instruments  used  to  test  the 
flammability  of  a  permit  space 
atmosphere  do  not  identify  oxygen 
deficient  atmospheres.  In  fact,  b^use 
some  of  these  instruments  rely  on  the 
presence  of  oxygen,  their  readings  can 
be  inaccurate  in  oxygen-depleted 
atmospheres. 

*  For  example,  instruments  of  the  hot- 
platinum-filament  type  are  designed  to 
measure  flammable  gases  and  vapors  in 
air.  The  depend  on  oxidation  for  their 
operation,  and  normal  quantities  of 
oxygen  in  the  air  are  necessary  for  their 
correct  operation.  Any  reduction  in 
oxidation  caused  by  lack  of  oxygen  will 
result  in  a  lower  flammability  reading. 
Such  test  instruments  would  indicate 
the  absence  of  an  explosion  hazard 
simply  because  the  atmosphere  did  not 
contain  sufficient  oxygen  for 
combustion  but  would  not  indicate  the 
oxygen  deficiency  that  posed  an 
asphyxiation  risk. 

On  the  other  hand,  a  test  performed 
only  to  determine  the  oxygen  level 
mi^t  indicate  that  conditions  are 
acceptable  for  entry  without  respiratory 
protection,  despite  the  presence  of  10 
percent  methane,  an  explosive  level,  in 
the  atmosphere.  Therefore,  in  the  final 
rule,  OSHA  is  requiring  that  employers 
test  and  monitor  their  entry  spaces  with 
instruments  which  will  detect  all 
aspects  of  hazardous  atmospheres  that 
m^  be  encountered  in  the  spaces. 

OSHA  presents  the  following 
examples  regarding  atmospheric 
hazards  to  illustrate  how  a  relatively 
uncomplicated  series  of  events  can  lead 
to  workplace  deaths  and  injuries.  In 
each  case,  OSHA  believes  that  death 
and  injury  would  have  been  prevented 
if  the  procedures  and  safeguards 
required  in  this  rule  had  heen  used. 
OSHA  notes  that  the  hazards  confiented 
could  only  have  been  controlled 
effectively  through  the  use  of 
mechanical  veQtilation.  OSHA 
recognizes  that  inany  confined  space 
workplaces  present  situations  which  are 
more  complex  than  those  described  in 
the  following  discussion. 

a.  Fatalities  in  asphyxiating 
atmospheres.  In  its  analysis  of  these 
confined  space  incidents,  OSHA  uses 
the  term  “asphyxiating  atmosphere” 
when  referring  to  an  atmosphere  which 
contains  less  than  19.5  percent  oxygen. 
Oxygen  levels  under  19.5  percent  are 
inadequate  for  an  entrant’s  respiratory 
needs  when  performing  physical  work. 


even  if  the  space  contains  no  toxic 
materials. 

There  are  many  potential  causes  of 
asphyxiating  atmospheres.  For  example, 
the  oxygen  in  a  space  may  have  been 
absorl^  by  materials,  such  as  activated 
charcoal,  or  consumed  by  chemical 
reaction,  such  as  the  rusting  of  a  vessel 
or  container.  In  another  situation,  the 
original  atmosphere  in  the  space  may 
intentionally  have  been  wholly  or  partly 
inerted  using  such  gases  as  helium, 
nitrogen,  argon,  or  carbon  dioxide. 
Victims  of  asphyxiation  often  are 
\maware  of  their  predicament  xmtil  they 
are  incapable  of  saving  themselves  or 
even  calling  for  help. 

Three  incidents  involving  fatalities  in 
asphyxiating  atmospheres  were 
discussed  in  the  preamble  of  the  NPRM 
’  (54  FR  24083).  In  addition,  OSHA  has 
received  information  during  the 
rulemaking  (Ex.  14-159)  that  further 
documents  the  hazards  of  exposure  to 
asphyxiating  atmospheres  in  permit- 
reouired  confined  spaces. 

Example  f  1.  A  worker  at  a  Texas  steel 
mill  was  assimed  the  task  of  clearing  a 
blockage  at  Tne  No.  2  degasser  vessel 
dust  collector.  He  entered  the  vessel 
through  an  access  manhole  and 
proce^ed  to  clear  the  obstruction.  A 
coworker,  assigned  to  assist,  left  the  area 
to  locate  an  electrical  receptacle.  About 
10  or  15  minutes  later,  the  coworker 
returned  and  foimd  the  worker  who  had 
entered  the  vessel  vmconscious.  The 
coworker  was  able  to  remove  the 
unconscious  man  and  called  for 
assistance.  Unfortimately,  the  worker 
died.  An  oxygen  test  showed  a  level  of 
10%  oxygen  in  the  ves^l.  (The 
coworker  was  not  injtued.) 

Example  #2.  A  steel  worker  was 
asphyxiated  when  he  entered  a  tank  in 
the  reagent  storage  building.  There  were 
no  witnesses  to  the  incident,  but,  since 
the  tank  had  been  used  for  the  transport 
of  nitrogen,  it  was  assumed  that  the 
atmosphere  within  the  tank  was  oxygen 
deficient. 

b.  Fatalities  in  toxic  atmospheres.  The 
term  “toxic  atmospheres”  refers  to 
atmospheres  containing  gases,  vapors  or 
fumes  known  to  have  poisonous 
physiolomcal  effects.  The  toxic  effect  is 
inaependent  of  the  oxygen 
concentration.  The  most  commonly 
encotmtered  toxic  gases  are  carbon 
monoxide  and  hyd^en  sulfide. 

Some  toxic  atmospheres  may  have 
severe  harmful  effects  which  may  not 
manifest  tmtil  years  after  exposure, 
while  others  may  kill  quickly.  Some  can 
produce  both  immediate  and  delayed 
effects.  For  example,  while  carbon 
disulfide  at  low  concentrations  may 
exhibit  no  immediate  sign  of  exposure, 
it  can  cause  permanent  and  ciunulative 


brain  damage  as  a  result  of  repeated 
“harmless”  exposures.  At  hi^er 
concentrations,  it  can  kill  quickly. 

Two  incidents  involving  fatalities  in 
toxic  atmospheres  were  discussed  in  the 
preamble  of  the  NPRM  (54  FR  24083, 
24084).  In  addition,  OSHA  has  received 
information  during  the  rulemaking  (Ex. 
14-63, 14-159)  that  further  documents 
the  hazards  of  exposure  to  toxic 
atmospheres  in  permit-required 
confined  spaces. 

Example  #1.  A  worker  in  Maryland 
entered  a  6500  gallon  tank  trailer  to 
finish  cleaning  the  inside.  He  had  with 
him  a  bucket  containing  about  a  gallon 
of  a  cleaning  solvent  (identified  in  the 
accident  abstract  only  as  “Niagara  Trex 
1900  Presol”).  In  only  five  to  seven 
minutes  the  employee  passed  out  and 
fell  to  the  tank  bottom.  There  was  no 
ventilation,  respirator  or  safety  harness 
with  lifeline  provided.  The  outside 
“standby  man”  only  checked  the 
employee  periodically  (every  three  to 
five  minutes).  When  the  outside  man 
discovered  the  unconscious  employee, 
he  attempted  a  rescue  (vrithout  benefit 
of  any  protective  equipment  for  himself) 
but  was  unsuccess^.  He  left  the  tank 
and  called  emergency  personnel.  The 
imconsdous  employee  was  rescued  by 
emergency  personnel  and  immediately 
transported  to  a  hospital,  where  he  was 
declared  dead. 

Example  #2.  An  employee  of  a  zinc 
refinery  was  working  in  a  zinc  dust 
condenser  when  he  collapsed.  Another 
employee  donned  a  self-contained 
breathing  apparatus  (SCBA)  and 
attempted  to  enter  the  condenser  to 
rescue  the  downed  employee.  He  was 
not  able  to  fit  through  the  portal  wearing 
the  SCBA,  so  he  removed  it,  handed  it 
to  another  employee  and  then  entered 
the  condenser.  He  planned  to  have  the 
other  employee  hand  the  SCBA  to  him 
through  tne  portal,  re-don  it  and  then 
continue  wiffi  the  rescue.  He  collapsed 
and  fell  into  the  condenser  before  ne 
could  re-don  the  SCBA.  The  first 
employee  was  declared  dead  at  the 
scene;  the  would-be  rescuer  died  two 
days  later.  The  toxic  air  contaminant 
was  later  determined  to  be  carbon 
monoxide. 

c.  Fatalities  due  to  flammable  or 
explosive  atmospheres.  OSHA  considers 
an  atmosphere  to  pose  a  serious  fire  or 
explosion  hazard  if  a  flammable  gas  or 
vapor  is  present  at  a  concentration 
meater  than  10  percent  of  its  lower 
flammable  limit  or  if  a  combustible  dust 
is  present  at  a  concentration  greater  than 
or  equal  to  its  lower  flammable  limit. 
(See  the  definition  of  “hazardous 
atmosphere”  in  §1910.146(b)  and  the 
discussion  of  the  definition  of 
“hazardous  atmosphere”,  which 
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appears  in  Section  m.  Summary  and 
Explanation  of  the  Standard,  later  in 
this  preamble.)  This  category  of 
hazardous  atmospheres  includes 
atmospheres  containing  gases  such  as 
methane  or  acetylene;  vapors  of  solvents 
or  fuel  such  as  carbon  disulfide, 
gasoline,  kerosene,  or  toluene;  or 
combustible  dusts,  such  as  coal  or  grain 
dusts. 

An  incident  involving  five  fatalities  in 
flammable  or  explosive  atmospheres 
was  discussed  in  the  preamble  of  the 
NPRM  (54  FR  24084).  In  addition, 

OSHA  has  received  information  during 
the  rulemaking  (Ex.  14-145)  that  further 
documents  the  hazards  of  exposures  to 
flammable  or  explosive  atmospheres  in 
permit-required  confined  spaces. 

Example.  An  employee  of  a  trailer 
service  company  entered  a  8500  gallon 
cargo  tank  to  weld  a  leak  on  the  interior 
wall  of  the  tanker.  Despite  the  presence 
of  strong  fumes  of  lacquer-  thinner  (the 
material  previously  carried  in  the 
tanker)  the  welder  decided  to  proceed 
with  the  repairs  even  though  the  written 
company  safety  policy  required  the  use 
of  an  explosion  meter  at  that  point. 

When  he  began  welding,  an  explosion 
occurred.  The  employee  was  removed 
from  the  tank  and  taken  to  a  nearby 
hospital,  where  he  was  declared  dead  by 
the  attending  physician. 

2.  Other  Hazards. 

Fatalities  from  engulfment. 
“Engulfinent”  refers  to  situations  where 
a  confined  space  entrant  is  trapped  or 
enveloped,  usually  by  dry  bulk  * 

materials.  The  engulfed  entrant  is  in 
danger  of  asphyxiation,  either  through 
filling  of  the  victim’s  respiratory  system 
as  the  engulfing  material  is  inhded,  or 
through  compression  of  the  torso  by  the 
engulfing  material.  In  some  cases,  the 
engulfing  materials  may  be  so  hot  or 
corrosive  that  the  victims  sustain  fatal 
chemical  or  thermal  bums,  but  are  never 
buried  to  the  extent  that  they  cannot 
breathe. 

Two  incidents  involving  fatalities 
fi-om  engulfinent  were  discussed  in  the 
preamble  of  the  NPRM  (54  FR  24084). 

In  addition,  OSHA  has  received 
information  during  the  rulemaking  (Ex. 
14-159)  that  further  documents  the 
hazards  of  engulfment  in  permit- 
required  confined  spaces. 

Example.  Two  Ohio  foimdry 
employees  entered  a  sand  bin  to  clear  a 
jam.  While  they  were  working,  sand 
which  had  adhered  to  the  sides  of  the 
bin  began  to  break  loose  and  fall  on 
them.  One  employee  quickly  became 
buried  up  to  his  chest,  just  ^low  his 
armpits.  The  other  employee  left  the  bin 
to  okain  a  rope,  intending  to  use  it  to 
pull  his  coworker  out  of  the  sand.  He 


returned  to  the  bin,  tied  the  rope  around 
the  partially  buried  employee  and  tried 
to  puli  him  free.  He  was  unsuccessful. 
Diiring  his  attempted  rescue,  additional 
sand  fell,  completely  covering  and 
sufiocating  the  employee  who  had  been 
only  partially  buried. 

Fatalities  due  to  mechanical  hazards. 
OSHA  has  determined  that  accidents 
have  resulted  in  confined  spaces  when 
employers  failed  to  isolate  equipment 
wi^n  the  space  from  sources  of 
mechanical  or  electric  energy  or  when 
the  equipment  was  improperly  guarded. 
In  each  case  reviewed,  death  resulted 
finm  mechanical  force  injiuy,  such  as 
the  crushing  of  the  victim.  OSHA  has 
determined  from  its  review  of  accidents 
involving  mechanical  hazards  that  the 
correct  preventive  action  would  have 
been  to  secure  the  machinery  or 
equipment  so  that  it  would  not  have 
bmn  inadvertently  activated  while 
employees  were  exposed  to  it.  This 
procedure  is  commonly  called 
“lockout”. 

When  servicing  or  maintenance  work 
is  being  perform^  on  machinery  or 
equipment  located  in  a  confined  space, 
OSHA’s  standard  on  the  control  of 
hazardous  energy  sources  (lockout/ 
tagout),  §1910.147,  also  applies.  When 
work  inside  a  permit  space  does  not 
involve  servicing  or  maintenance  of 
machinery  or  equipment  in  the  permit 
space,  OSHA’s  standards  on  machine 
guarding,  in  Subpart  O  of  Part  1910, 
require  &e  equipment  to  be  guarded  to 
rotect  employees  from  any  mechanical 
azards  posed  by  the  machine.  In  any 
event,  this  final  rule  on  permit-requii^ 
confined  spaces,  §1910.146,  requires 
employers  to  evaluate  any  mechanical 
hazards  found  in  permit  spaces  and  to 
take  all  steps  necessary  to  protect 
entrants. 

An  incident  involving  a  fatality  due  to 
a  mechanical  hazard  is  discussed  in  the 
preamble  of  the  NPRM  (54  FR  24085). 

Fatalities  due  to  untrained  rescuers. 
As  noted  previously,  OSHA  has 
determined  that  a  high  percentage  of 
confined  space  accident  victims  have 
been  imtrained  rescuers.  Indeed,  in 
some  cases,  the  imsuccessful  rescuers 
have  died  while  the  initial  entrants  have 
recovered.  The  likelihood  that  good 
intentions  and  poor  preparation  will 
lead  to  tragedy  has  led  me  Agency  to 
establish  criteria  for  rescue  which  will 
protect  co-workers  or  volunteers  from 
accidental  injury  or  death. 

Two  incidents  involving  untrained 
rescuers  were  discussed  in  the  preamble 
to  the  NPRM  (54  FR  24085).  In  addition, 
OSHA  has  obtained  information  (Ex 
14-145)  during  the  rulemaking  that 
further  documents  the  hazards  of 


allowing  imtrained  rescuers  to  enter 
permit  spaces. 

Example.  A  maintenance  worker 
entered  a  sewer  manhole  to  repair  a 
pipe  and  collapsed  at  the  bottom.  A 
coworker,  who  had  been  observing  the 
initial  entrant,  entered  the  manhole,  lost 
consciousness,  and  fell  to  the  bottom.  A 
supervisor  looked  in  the  manhole,  saw 
the  would-be  rescuer,  and  entered  to 
attempt  rescue.  The  supervisor  became 
dizzy,  climbed  from  the  manhole,  and 
passi^  out.  When  he  regained 
consciousness,  the  supervisor 
summoned  rescue  ana  emergency 
services.  Both  the  initial  entrant  and  the 
first  would-be  rescuer  died  of  hydrogen 
sulfide  poisoning. 

Conclusion.  OSHA  has  determined, 
based  upon  the  information  presented 
in  this  section  of  the  preamble  and  upon 
the  complete  record  developed  as  a 
result  of  this  rulemaking,  that  working 
in  permit-required  conned  spaces 
involves  significant  risks  for  employees 
and  that  this  standard  is  necessary  to 
alleviate  or  control  such  risks.  This 
conclusion  is  further  supported  in  the 
next  section  of  this  preamble.  Summary 
and  Explanation  of  the  Standard. 

in.  Summary  and  Explanation  of  the 
Standard 

'The  following  discussion,  which 
tracks  the  final  rule  para^ph  by 
paragraph,  summarizes  me  significant 
substantive  differences  between  this 
final  rule  and  the  proposed  rule  and 
explains  how  OSHA  determined  what 
the  final  rule  would  require.  This 
section  covers  the  comments,  testimony, 
and  information  received  regarding  the 
proposed  standard,  the  18  issues  raised 
in  the  NPRM,  and  the  15  issues  raised 
in  the  hearing  notice.  Each  issue  is 
addressed  under  the  appropriate 
provision  of  the  final  nde  or,  if  the  issue 
does  not  relate  to  a  particular  provision 
of  the  standard,  in  a  separate  discussion 
at  the  end  of  this  section  of  the 
preamble.  References  in  parentheses  are 
to  exhibits  and  transcript  pages  ^  in  the 
rulemaking  record.  These  references  are 
not  meant  to  be  exhaustive  but  are 
examples  of  sources  that  support 
statements  made  in  the  preamble 
discussion. 

As  noted  in  Section  I,  Background, 
earlier  in  this  preamble,  section  6(b)(8) 
of  the  OSH  Act  requires  OSHA  to 
explain  why  a  rule  which  deviates 


3  Chicago  Tr.— Tranacript  paget  from  the  hearing 
held  in  Chict^,  IL.  on  January  30  to  February  2, 
1990. 

Houston  TS.^Transcript  pages  from  the  hearing 
hdd  in  Houston,  TX,  on  December  5-6, 1989. 

Washington  Tr.— Transcript  pages  from  the 
hearing  hdd  in  Washington,  DC,  on  November  14- 
15, 1989. 
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substantially  from  a  pertinent  consensus 
standard  better  effectuates  the  purposes 
of  the  Act.  In  a  case  where  the  A^ncy 
has  determined  that  ANSI  language 
should  be  adopted,  the  Summary  and 
Explanation  so  indicates.  In  addition, 
this  section  of  the  preamble  addresses 
any  case  where  the  Agency  has 
determined  that  adoption  of  the 
pertinent  ANSI  language  would  not 
provide  appropriate  requirements  for 
employee  safety. 

Paragraph  (a).  Scope  and  Application. 

Paragraph  (a)  states  that  §1910.146 
contains  requirements  for  practices  and 
procedures  to  protect  employees  frum 
the  hazards  of  entry  into  permit- 
required  confined  spaces.  This 
paragraph  explicitly  excludes 
agriculture,  amstruction,  and  shipyard 
employment  from  the  scope  of  the 
standard.  This  language  simplifies  and 
clarifies  the  prop<wed  provision.  The 
proposed  rule  stated  that  the  section  set 
requirements  for  permit-required 
confined  spaces  (PRCSs)  in  General 
Industry  that  could  **be  identified  by  an 
employer  exercising  reasonable  care.” 
Propo^  paragraph  (a)  also  would  have 
excluded  elecMc  power  generation  and 
transmission,  grain  handling  facilities, 
and  onshore  operations  of  the  maritime 
industry  from  the  scope  of  proposed 
§1910.146,  to  the  extent  that  PRCSs  in 
those  industries  vrare  “regulated  by  a 
more  specific  confined  space  entry 
standard.” 

As  discussed  in  the  preamble  of  the 
NPRM  (54  FR  24089),  OSHA  considered 
proposed  §1910.146  to  be  a  generic 
standard.  Therefore,  the  proposed  rule 
was  intended  to  apply  except  where 
superseded,  in  whole  or  in  part,  by 
industry-specific  regulations.  The  text  of 
propos^  paragraph  (a)  reflected  the 
Agency’s  understanding  of  the 
relationship  between  proposed 
§1910.146  and  the  other  OSHA 
standards.  OSHA  solicited  comments  on 
the  scope  of  the  standard  in  Issue  8  of 
the  NPRM  and  in  Issues  1  and  2  of  the 
hearing  notice. 

Some  rulemaking  pmrtidpants  (Ex. 
14-38,  14-41, 14-44,  14-54, 14-57, 14- 

61. 14- 63, 14-94, 14-127, 14-148, 14- 

151. 14- 163, 14-173, 14-208, 14-213, 
14-216;  Ctiicago  Tr.  220-222)  stated 
that  OSHA  should  expand  the  proposed 
scope.  These  commenters  asserted  that 
all  employees  who  work  in  “permit 
spaces”  should  be  afforded  the 
protection  provided  by  compliance  with 
proposed  §1910.146,  regardless  of  the 
classification  of  the  industry  in  which 
they  work.  One  commenter  (Ex.  14-61) 
stated: 

OSHA's  contention  that  the  excluded 
industries  are  adequately  covered  by  existing 


standards  Is  wishful  thinking  at  best.  The 
very  same  hazards  that  are  faced  by  general 
industry  are  found  in  the  agriculture, 
construicticm  and  maritime  sectors....  There 
are  (repeated)  references  in  the  news  madia 
about  confin^  space  accidents  in  all  three 
exempted  industries. 

Agreeing  with  this  point  of  view, 
another  commenter  (^.  14-54)  said: 

With  the  munerous  confined  spaces  in 
agriculture,  construction,  maritime,  electric 
generation  and  transmission  indusMes,  and 
grain  handling  facilities  and  the  number  of 
fetalities  that  occur  in  these  areas,  they 
should  not  be  exempt! 

Still  another  commenter  (Ex.  14-163), 
bolstering  his  arguments  with  OSHA 
statistics,  stated: 

I  find  it  a  grave  error  not  to  include 
construction  in  the  proposed  rulemaking.  As 
your  statistics  succinctly  point  out,  between 
1974  and  1977,  276  confined  space  accidents 
claimed  234  lives  and  in}ured  an  additional 
193  individuals.  Electrical,  Gas  and  Sanitary 
Services  recorded  the  highest  average  annual 
fetalities  of  all  industries  listed  in  the 
Average  Annual  Fatality  Table  in  this 
proposed  rule  making.  The  majority  of  the 
tasks  that  this  industry  performs  fells  into  the 
construction  field.  Based  upon  these  figures, 
why  would  you  want  to  exclude 
construction? 

Other  rulemaking  participants  (Ex. 
14-35, 14-43,  14-53, 14-101, 14-110, 
14-153,  14-165, 14-180, 14-226; 
Washington  Tr.  173, 176, 178-180, 182, 
199,  209-210)  stated  that  the  proposed 
scope  should  be  narrowed.  These 
commenters  believed  that  proposed 
paragraph  (a)  did  not  sufficiently  take 
into  account  other  OSHA  standards  that 
already  adequately  protected  employees 
in  certain  industries  from  confined 
space  hazards.  For  example,  some 
suggested  that  OSHA  exempt  all 
maritime  operations  because  there  was 
already  adequate  regulation  for  that 
industry  (Ex.  14-42, 14-58, 14-62, 14- 

198. 14- 212, 14-220).  Supporting  this 
view,  the  National  Fire  Protection 
Association  (NFPA,  Ex.  14-212)  stated; 

The  NFPA  feels  that  the  present  maritime 
industry  standard  addressing  entry  and  work 
in  confined  and  enclosed  spaces  exceeds  the 
provisions  of  the  generic  standard  and  has 
years  of  practical  application  evidence  to 
support  this  claim. 

Representatives  of  the 
telecommunications  industry  (Ex.  14- 

39. 14- 53, 14-104, 14-106, 14-110; 
Washington  Tr.  146-148, 174-183, 196- 
199)  formed  a  large  portion  of  the  group 
of  commenters  supporting  a  narrowing 
of  the  scope  of  §1910.146.  This  group 
insisted  that  confined  space  hazards 
found  in  telecommunications  work  are 
already  adequately  and  properly 
addressed  in  §1910.268(o),  covering 
work  in  manholes  and  unvented 


underground  vaults.  For  example,  Mr 
Donald  Espach,  testifying  on  behalf  of 
GTE  Service  Corporation  (Washington 
Tr.  175-182),  made  the  case  for  this 
industry’s  view.  He  noted  that  GTE  is  a 
multi-national  corporation  that  is  made 
up  of  three  core  businesses: 
telecommunications,  lighting  products, 
and  precision  materials.  He  maintained 
that  this  diversity  provided  a  imique 
perspective  on  OSHA’s  proposed 
permit-required  confined  space 
standard.  With  respect  to  the  proposal’s 
application  to  general  industry,  he 
stated: 

Based  on  our  experience  in  Towanda  and 
other  manufecUiring  sites  in  GTE.  GTE 
believes  that  procedfures  similar  to  the  OSHA 
proposals  are  appropriate  to  the  general 
industry.  The  OSHA  proposal  will  ensure 
that  facilities  without  ccHnprehensive 
confined  space  entry  program  will  develop  it. 
Compliance  with  such  programs  will  save 
lives. 

He  argued  that  applying  the  proposed 
rule  to  telecommunications  manhole 
entry  operations  was  not  appropriate,  as 
follows: 

But  there  are  huge  differences  in  confined 
spaces  in  chemical  and  manufecturing  plants 
in  telecommunication  manholes.  First  and 
foremost,  the  inherent  hazard  of 
telecommunications  manholes  is 
significantly  less.  Telecommunication 
manholes  are  not  designed  to  contain  any 
kind  of  chemical  or  hazardous  substance. 
They  do  not  contain  a  residual  hazardous 
atmosphere.  Telecommimication  manholes 
exist  to  provide  access  to  underground 
telephone  cables  and  conduits  during 
s{fi  icing,  testing,  maintenance  and  air 
pressurization  operations.  In  most  cases,  the 
atmosphere  in  telecommunication  manholes 
is  the  same  as  that  outside  the  manhole. 

Secondly,  telecommunications  manholes 
are  located  in  and  around  public  roads  and 
rights-of-way  all  over  the  United  States.  GTE 
alone  has  over  70,000  telecommunications 
manholes  and  the  entire  industry  probably 
has  about  1,000,000.  GTE  has  about  8,700 
employees  who  will  enter 
telecommunications  manholes  approximately 
320,000  times  a  year. 

While  there  is  no  question  as  to  the  need 
for  special  procedures  to  protect  employees 
who  enter  telecommimications  manholes,  to 
be  effective  in  saving  lives,  these  procedures 
must  reflect  the  difficulties  inherent  in 
having  such  a  large,  widely-scattered 
workforce.  Telecommunications  manhole 
entries  are  routine,  performed  on  a  daily 
basis  and,  based  on  data  in  OSHA’s  current 
record,  done  safely. 

The  third  major  difference  is  that  entry  into 
telecommunications  manholes  is  already 
regulated  by  OSHA.  Entry  into 
telecommunications  manholes  and  unvented 
cable  vaults  is  currently  regulated  by  Section 
1910.268(o}(2).  This  regulation  requires  that 
telecommunications  manholes  and  unvented 
cable  vaults  be  tested  for  combustible  gas  and 
provided  with  continuous  forced  ventilation 
to  assure  an  adequate  oxygen  supply  and 
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remove  any  contaminants  which  may  be 
present.  It  is  an  industry-specific  reflation, 
which  assures  the  safety  of  the  employees  of 
this  industry. 

Mr.  Espach  further  stated  that,  based 
on  GTE’s  experience  with  manhole 
operations,  which  included  4.5  million 
entries  with  no  deaths  or  serious 
injuries,  §1910.268(o)(2)  provided 
adequate  protection  to 
telecommunications  employees.  He 
contended  that  applying  §1910.146  to 
telecommimications  manhole  work 
would  be  unnecessary. 

A  third  group  of  commenters  (Ex.  14- 

42. 14- 55,  14-58, 14-62, 14-198, 14- 

212. 14- 220),  mainly  from  the 
construction  and  maritime  industries, 
stated  that  OSHA  should  promulgate  the 
scope  of  §1910.146  as  proposed, 
asserting  that  the  proposed  exclusions 
were  justified  by  differences  between 
the  included  and  excluded  industries. 
One  commenter  (Ex.  14-206)  from  the 
grain  handling  industry  explained: 

We  concur  with  the  scope  and  application 
in  the  proposal  which  exempts  confined 
spaces  in  grain  handling  facilities.  OSHA  has 
already  addressed  the  significant  confined 
space  entry  hazards  in  grain  handling 
facilities  through  29  CFR  1910.272(g)  which 
has  been  in  effect  since  March  30, 1988. 

Since  employers  in  the  grain  industry  are 
already  subject  to  an  industry-specific 
standard,  they  should  not  be  required  to 
implement  the  permit  system  set  out  in  the 
proposed  generic  standard. 

As  noted  earlier,  proposed  paragraph 
(a)  stated  “...this  section  [does  not] 
apply  to  confined  spaces  in  electric 
generation  and  transmission  industries, 
grain  handling  facilities,  or  onshore 
operations  of  the  maritime  industries 
wherever  these  confined  spaces  are 
regulated  by  a  more  specific  confined 
space  entry  standard."  Some  of  those 
commenting  on  the  scope  of  the 
proposal  mistakenly  assumed  that  the 
proposed  language  would  exempt  all 
confined  spaces  within  the  listed 
industries  and  no  others.  For  example, 
the  Tennessee  Valley  Authority  (Ex.  14- 
36)  indicated  that  it  imderstood  the 
language  of  proposed  paragraph  (a)  to  be 
an  unqualified  exclusion  of  electric 
generation  and  transmission  from  the 
scope  of  proposed  §1910.146.  On  the 
other  hand,  the  comments  from  the 
telecommunications  industry  clearly 
indicate  that  they  believe  their  manhole 
and  underground  vault  work  would 
have  been  covered  under  proposed 
§1910.146,  since  a  specific  exclusion 
was  not  given. 

The  language  proposed  in  paragraph 
(a)  clearly  indicated  that  the  exclusion 
of  the  pertinent  industries  is 
conditioned  upon  the  promulgation  of 
standards  which  specifically  address 


any  permit  spaces  found  in  those 
industries.  In  particular,  OSHA  notes 
that  the  Notice  of  Proposed  Rulemaking 
for  Electric  Power  Generation, 
Transmission,  and  Distribution  (54  FR 
5023)  stated  that  proposed  §1910.269 
addressed  “enclosed  spaces",  which  are 
defined  to  be  spaces  that  contain  no 
atmospheric  hazards  imder  normal 
conditions,  rather  than  “permit 
spaces".  ’  In  addition,  the  preamble  to 
proposed  §1910.269  explicitly  stated  (54 
FR  4984)  that  any  spaces  at  electric 
generation  or  transmission  facilities  that 
met  the  definition  of  “permit  space" 
would  be  regulated  vmder  proposed 
§1910.146. 

Unfortimately,  in  spite  of  the  language 
of  the  two  proposals  (§§1910.146  and 
1910.269),  a  few  commenters  appeared 
to  be  confused  by  the  extent  of  the 
exclusionary  language  in  proposed 
§1910. 146(a).  Therefore,  the  Agency 
believes  the  best  approach  is  not  to 
carry  forward  the  proposed  scope 
language  that  appeared  to  exclude  all 
permit  spaces  in  industries  that  are  or 
are  to  be  covered  by  other  sections  of 
Part  1910.  OSHA  notes  that  §1910.5(c). 
Applicability  of  standards,  already 
provides  necessary  guidance  in  the 
application  of  generic  standards.  In 
particular,  existing  §1910.5(c)(l),  which 
provides  for  a  specific  standard  to 
supersede  a  generic  standard,  states,  in 
part: 

If  a  particular  standard  is  specifically 
applicable  to  a  condition,  practice,  means, 
method,  operation,  or  process,  it  shall  prevail 
over  any  difierent  general  standard  which 
might  otherwise  be  applicable  to  the  same 
condition,  practice,  means,  method, 
operation ,  or  process. 

In  addition,  existing  §1910.5(c)(2), 
which  provides  for  application  of  a 
generic  standard,  states,  in  part: 

On  the  other  hand,  any  standard  shall 
apply  according  to  its  terms  to  any 
employment  and  place  of  employment  in  any 
industry,  even  though  particular  standards 
are  also  prescribed  for  the  industry,  as  in 
subpart  B  and  subpart  R  of  this  part,  to  the 
extent  that  none  of  such  particular  standards 
applies. 

Under  current  OSHA  practice,  as 
outlined  in  §1910.5(c),  confined  spaces 
that  are  presently  regulated  in  other 
sections  of  Part  1910  will  continue  to  be 
regulated  under  those  sections,  to  the 
extent  that  permit  spaces  are  already 
regulated  under  those  sections.  For 


^  The  question  of  whether  or  not  ail  confined 
spaces  found  in  electric  power  generation, 
transmission,  and  distribution  work  should  be 
addressed  in  a  separate  standard  was  an  issue  in  the 
rulemaking  on  proposed  $1910.269  (54  FR  4974, 
January  28, 1989).  The  resolution  of  this  issue  will 
be  discussed  as  part  of  the  preamble  to  the  final 
§1910.269. 


example,  telecommunications  work  in 
manholes  and  underground  vaults  is 
normally  covered  under  §1910.268(o). 
Such  work  will  continue  to  be  covert 
under  the  telecommunications  standard, 
and  the  provisions  of  §1910.146  would 
not  apply  as  long  as  the  provisions  of 
§1910.268(o)  protect  against  the  hazards 
within  the  manhole.*  Qmfined  spaces 
that  are  not  covered  by  any  other  OSHA 
rule  will  fall  under  §1910.146.  Thus, 
confined  spaces  other  than  manholes 
and  underground  vaults  (such  as  boilers 
and  tanks)  being  entered  by 
telecommimications  employees  would 
be  covered  by  §1910.146. 

Accordingly,  based  on  the  rulemaking 
record  and  on  the  language  of  existing 
§1910.5(c).  OSHA  has  determined  that 
the  detailed  exclusionary  language  in 
proposed  §1910.146(a)  is  unnecessary 
and  potentially  confusing.  Therefore, 
paragraph  (a)  of  the  final  rule  contains 
no  references  to  industry-specific 
lations  in  Part  1910. 
ith  respect  to  the  agriculture, 
construction,  and  shipyard  employment 
industries,  on  the  other  hand,  OS^  is 
retaining  the  proposed  language 
exempting  these  industries  from 
§1910.146,  except  for  editorial  changes. 
OSHA  is  aware  that  confined  space 
accidents  occur  in  agriculture, 
construction,  and  maritime  and  that 
employees  in  those  industries  do  face  a 
significant  risk  of  death  and  serious 
injury  from  these  accidents.  (See  Table 
1  for  a  breakdown  of  the  number  of 
confined  spacp  accidents  in  the  relevant 
industries.)  However,  the  Agency 
believes  that  sufficient  differences  exist 
between  these  industries  and  general 
industry  to  warrant  separate  rulemaking 
activities.  For  example.  Part  1926, 
OSHA’s  Construction  Standards, 
contains  requirements  dealing  with 
confined  space  hazards  in  undergroimd 
construction  and  in  undergroimd 
electric  transmission  and  distribution 
work  (Subpart  S  and  §1926.956, 
respectively).  In  fact,  the  data  presented 
in  Table  1  are  based  on  accidents 
occurring  well  before  the  recent  revision 
of  Subpart  S  of  Part  1926.  OSHA 
believes  that  more  current  data  would 
show  a  decline  in  the  number  of  permit 
space  injuries  and  deaths  in  the 
construction  industry. 

The  Agency  also  believes  that 
agriculture,  construction,  and  shipyard 


*  Taking  the  telaconuniinications  examples 
further,  the  Agency  can  envision  manholes  that  may 
be  more  appropriately  cov«ed  by  $1910.146. 
Although  it  is  rare,  manholes  can  become 
ovOTwfaelmingly  contaminated  with  toxins  or  other 
hazardous  chei^cals  (Washington  Tr.  159, 165).  If 
the  work  area  could  not  be  made  safe  before  entry, 
'as  required  by  $1910.268(o)(2MiXB),  entry  would 
have  to  be  p(^ormed  under  the  provisions  of 
$1910.146. 
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woric  are  likely  to  pose  permit-space 
working  conditions  that  are  unique  to 
these  industries.  OSHA  has  a  statutory 
mandate  to  consult  the  Advisory 
Committee  on  Construction  Safety  and 
Health  and  uses  the  Shipyard 
Employment  Standards  Advisory 
Committee  to  obtain  recommendations 
on  rules  for  industries  within  their 
purview.  These  advisory  committees 
frequently  identify  working  conditions 
that  are  unique  and  need  separate 
treatment  in  the  OSHA  standards. 
Except  as  discussed  in  the  following 
paragraphs,  the  Agency  has  not  yet 
submitted  the  generic  permit  space 
standard  to  these  committees  for  their 
review.  A  review  of  the  data  in  this 
rulemaking  record  can  enable  these 
committees  to  recommend  whatever 
action  is  necessary,  be  it  rulemaking, 
enforcement  of  existing  standards,  or  a 
combination  of  the  two.  Therefore, 
OSHA  believes  that  confined  space 
standards  for  agriculture,  construction, 
and  shipyard  work  should  be  addressed 
separately  so  that  the  Agency  can  focus 
on  aspects  of  permit  space  safety  that 
are  specifically  appropriate  for  these 
areas.  Accordingly,  $1910.146(a),  as 
promulgated,  retains  the  propos^ 
language  exempting  these  industries 
from  the  reqmrements  of  the  generic 
permit  space  standard. 


Table  1 — Confined  Space  Accidents  in 
Ariculture,  Construction,  and  Maritime 


Source 

Safety 

Sciences' 

OSHA* 

OSHA* 

Agriculture 

10 

Construe- 

95 

13 

40 

tion. 

Maritime  .... 

23 

20 

8 

*  “Seeirh  of  FataliW  end  ln|ury  Records  For 
Cases  Reiated  to  Confined  SpaM*’  prepared  W 
Safety  Sciences,  San  DieM,  CA.  Iw  NIOSH, 
February  1978,  as  recorded  In  Ex.  14-82. 

*  "Sdeted  Occupational  Fatalities  Reiated  to 
Fire  and/or  Explosion  in  Confined  Work  Specee  as 
Found  in  Reports  of  OSHA  Fatality/Catastrophe 
Investijgations  prepared  by  OSHA  Office  of 
Statistical  StudiM  and  Anabrses,  Washington, 
D.C.,  April  1982,  as  receded  in  Ex.  13-10. 

*  “Sucted  Occupational  FMalities  Related  to 
Toxic  and  Asphyxiating  Atmospheres  in  Confined 
Worit  Spaces  as  Found  in  Reports  of  OSHA 
Fatality/Catastiqphe  Investigations'’  prepared  Iw 
OSHA  Office  of  Data  Analysis,  Washl^ra,  D.C., 
July  1985,  as  recorded  in  Ex.  13-19. 

Questions  have  also  arisen  regarding 
the  proper  manner  in  which  to  regulate 
land-based  shipyard  permit  spaces. 
OSHA  published  proposed  Subpart  B  of 
Part  1915  (53  FR  48092,  November  29, 
1988),  Explosive  and  Other  Dangerous 
Atmospheres  in  Vessels  and  Vessel 
Sections,  to  revise  the  requirements  for 
safe  entry  and  work  in  confined  spaces 
on  vessels.  In  particular,  proposed 


Subpart  B  addressed  atmospheric 
haz^s  (oxygen  deficiency,  toxic 
contamination,  fire  and  explosion)  that 
may  arise  in  those  spaces.  Therefore, 
that  proposal  did  not  cover  non- 
atmospheric  hazards  in  vessels  or  vessel 
sections.  In  addition,  that  proposal  did 
not  cover  any  confined  sjMce  hazards  in 
land-based  shipyard  confined  spaces. 

At  the  time  OSHA  was  drafting  the 
proposed  general  industry  permit  space 
standard,  die  Agency  had  not  yet 
decided  how  it  would  address  the 
shipyard  confined  spaces  that  were  not 
covered  by  proposed  Subpart  B. 
Therefore,  proposed  paragraph  (a) 
explicitly  excluded  the  workplaces 
covered  by  proposed  Subpart  B  firom  the 
scope  of  proposed  §1910.146  but 
provided  that  onshore  shipyard  “permit 
spaces”  would  be  exclude  firom  the 
scope  only  insofar  as  those  spaces  were 
regulated  by  a  more  specific  standard. 
This  left  open  the  prospect  that,  if  no 
action  were  taken  to  extend  the  coverage 
of  proposed  Subpart  B  to  the  entire 
shipyard,  the  final  rule  for  general 
industry  permit  spaces  would  apply  to 
the  shipyard  permit  spaces  not  covered 
by  proposed  Subpart  B.  As  noted  earlier, 
some  rulemaking  participants  supported 
total  exclusion  of  shipyards  from 
§1910.146,  while  others  supported  their 
coverage  imder  that  proposed  rule. 

On  Jime  24, 1992,  OSHA  published  a 
notice  (57  FR  28152)  reopening  the 
rulemaking  record  for  proposed  Subpart 
B  to  receive  the  recommendations  of  the 
Shipyard  Employment  Standards 
Advisory  Committee  regarding  shipyard 
confined  spaces  and  to  solicit  comments 
regarding  the  appropriateness  of 
expanding  the  scope  of  Subpart  B  of 
Part  1915  to  cover  the  entire  shipymd 
and  of  incorporating  certain  provisions 
of  proposed  §1910.146  into  Subpart  B. 
The  comment  period  is  scheduled  to 
end  on  September  22, 1992.  Once  the 
record  has  been  closed  again,  the 
Agency  will  review  the  rulemaking 
record  and,  based  on  that  review, 
proceed  to  draft  a  final  rule  for  Subpart 
B. 

OSHA  notes  that,  under  the  terms  of 
proposed  paragraph  (a)  of  the  general 
industry  standard  and  §1910.5,  the 
promulgation  of  §1910.146  before  the 
promulgation  of  revised  Subpart  B 
would  have  resulted  in  the  regulation  of 
land-based  shipyard  permit  spaces  and 
shipyard  permit  spaces  with  non- 
atmospheric  hazards  under  the  general 
industry  standard.  However,  given  the 
Agency’s  general  policy  in  favor  of 
setting  vertical  standards  for  the 
shipyard  industry  and  the  recent  efforts 
.(for  example,  the  reopening  of  the 
Subpart  B  record)  to  develop  a  basis  for 
a  Subpart  B  standard  that  could  cover 


all  shipyard  confined  spaces,  OSHA 
believes  that  it  would  be  inappropriate 
for  the  general  industry  standard  to 
regulate  any  shipyard  confined  spaces  at 
present. 

Furthermore,  the  Agency  believes  that 
imposing  the  general  industry  standard 
on  some  shipyard  spaces  for  the  period 
OSHA  needs  to  complete  action  on 
proposed  Subpart  B  would  generate 
confusion  regarding  what  shipyard 
employers  are  required  to  do.  The 
Agency  also  notes  that  it  would  be 
unreasonable  to  impose  the  costs  of 
attaining  compliance  with  the  general 
industry  standard  on  the  shipyard 
industry  when  OSHA  has  not  yet 
determined  how  closely  the  final  rule 
for  Subpart  B  will  resemble  §1910.146. 

Therefore,  OSHA  is  exempting 
shipyard  confined  spaces  from 
compliance  with  final  §1910.146.  The 
Agency  will  continue  its  efforts  to 
promulgate  the  revision  of  Subpart  B 
and  will  determine  what  further  action 
should  be  taken  regarding  the 
application  of  §1910.146  to  shipyard 
confined  spaces  under  the  Subpart  B 
rulemaking.  To  make  this  clear  in  the 
final  rule,  OSHA  is  sp)ecifying  that 
§1910.146  does  not  apply  to  fire 
“shipyard  employment”  industry,  rather 
than  “purely  maritime”  industry,  as 
proposed.  Additionally,  the  Agency  has 
listed  the  standards,  by  Part  number, 
that  apply  to  the  exempt  industries. 

Pending  the  resolution  of  this  issue, 
OSHA  will  continue  to  protect 
employees  who  are  exposed  to  “permit 
space”  hazards  in  land-based  shipyard 
confined  spaces  or  who  are  expo^  to 
non-atmospheric  “permit  space” 
hazards  in  any  shipyard  confined  spaces 
by  using  the  general  duty  clause 
(§5(a)(l))  of  the  OSH  Act.  The  Agency 
believes  that  most  shipyard  employers 
comply  with  Subpart  B  of  Part  1915 
throu^out  the  shipyard,  not  only  in 
vessels  and  vessel  sections.  Also,  OSHA 
does  not  consider  it  reasonable  for  these 
employers  to  enforce  two  different 
permit  space  standards.  Therefore,  in 
applying  the  general  duty  claiise,  OSHA 
will  use  the  terms  of  Subpart  B  as 
guidelines  for  land-based  permit  spaces 
foxmd  in  shipyard  work. 

Also,  OSHA  has  not  carried  forward 
the  language  “which  can  be  identified 
by  an  employer  exercising  reasonable 
care”  from  proposed  paragraph  (a), 
because  the  Agency  has  determined  that 
this  text,  whiem  addresses  how  OSHA 
would  assess  an  employer’s  compliance 
with  the  standard,  is  not  appropriate 
regulatory  languaM.  This  standard 
indicates  clearly  that  employers  are 
responsible  for  identifying  their  permit 
spaces  and  for  protecting  their 
employees  from  the  haze^  of  any  such 
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spaces.  Therefore,  while  an  employer’s 
“reasonable  care”  might  be  directly 
relevant  to  an  enforcement  proceeding, 
it  is  inappropriate  to  include 
“reasonable  care”  as  a  criteria  in  the 
standard  itself. 

Paragraph  (bj,  Definitiota. 

Paragraph  (b)  sets  forth  the  major 
terms,  wi^  definitions,  used  in  the  final 
rule.  Where  appropriate,  proposed  terms 
and  definitions  have  been  revised  or 
deleted,  and  new  terms  and  definitions 
have  been  added,  for  the  sake  of  clarity 
and  to  reflect  the  rulemaking  record. 
OSHA  has  revised  the  format  for  the 
proposed  paragraph,  by  not  numbering 
the  definitions,  because  the  Agency 
determined  that  presenting  the  terms  in 
alphabetical  order  both  provided 
adequate  guidance  and  was  consistent 
with  acceptable  Federal  Register  format 
and  with  O^lA’s  approach  to 
definitions  in  other  standards. 

The  term  "acceptable  entry 
conditions”  means; 

...  the  conditions  that  must  exist  in  a 
permit  space  to  allow  entry  and  to  ensure 
that  employees  involved  with  a  permit- 
required  confined  space  entry  can  safely 
enter  into  and  work  within  the  space. 

The  proposed  standard  defined  the 
term  “acceptable  environmental 
conditions.”  That  definition  focused  on 
the  absence  of  "uncontrolled  hazardous 
atmospheres.”  OSHA  has  determined 
that  the  term  “acceptable  entry 
conditions”  should  replace  the 
proposed  term  so  the  final  rule  clearly 
indicates  that  no  unreasonable  permit 
space  hazards  of  any  kind  may  be 
present  whmi  entry  is  authorized.  In 
addition,  the  Agency  has  revised  the 
proposed  definition,  omitting  the 
discussion  of  "imcontrolled  hazardous 
atmospheres”,  so  it  is  clear  that  air 
contaminants  are  not  the  only  hazards 
addressed. 

The  term  "attendant”  means  an 
individual  who  is  stationed  outside  one 
or  more  permit  spaces,  who  monitors 
the  authorized  entrants,  and  who 
performs  all  duties  assigned  to  the 
attendant  by  the  employer’s  permit 
program;  While  this  definition  is 
substantially  the  same  as  that  contained 
in  the  proposed  standard,  it  has  been 
simplified  by  eliminating  proposed 
language  pertaining  to  training  and  the 
number  of  spaces  and  entrants  to  be 
monitored,  because  those  substantive 
provisions  are  more  properly  covered  in 
the  regulatory  text  of  the  final  standard. 

The  term  “authorized  entrant”  means 
an  employee  who  is  authorized  by  the 
employer  to  enter  a  permit  space.  This 
de^ition,  which  is  substantially  the 
.  same  as  that  presented  in  the  proposed 


standard,  has  been  simplified  by  the 
elimination  of  language  that  more 
properly  appears  in  t^  standard’s 
remlatory  text. 

The  term  "blanking  or  blinding” 
means: 

...  the  absolute  closure  of  a  p4>e.  line,  or 
duct  by  the  fastening  of  a  solid  plate  (such 
as  a  spectacle  blind  ora  skillet  blind)  that 
completriy  covers  the  bore  and  that  is 
cepmie  of  withstanding  file  maximum 
nressure  of  the  pipe,  or  duct  with  no 
leakage  beyond  the  plate. 

The  proposed  definiticm  of  this  term 
di^red  in  that  it  specified  "a  solid 
plate ...  whidt  extends  at  least  to  the 
outer  edge  of  the  flange”.  The  proposed 
definition  was  based  on  OSHA’s  Iwlief 
that  it  was  necessary  to  completely 
occlude  the  bore,  and  that  it  was 
necessary  to  have  the  edge  of  the 
occluding  plate  extrnid  b^ond  the 
flange.  The  Agency  expected  that  this 
approach  would  provide  appropriate 
protection  that  could  be  verified 
without  difficulty. 

Testimony  ana  comments  (Ex.  14-88, 
14-118, 14-170, 14-188;  Houston  Tr. 
727-728,  772-773;  Chicago  Tr.  91} 
indicated  that  blanking  or  blinding,  as 
defined  in  the  proposal,  would  be 
unnecessarily  cosUy  and  difficult  to 
accomplish  or  verify.  The  rulemaking 
participants  demonstrated  that  the  iise 
of  skillet  blinds  or  spectacle  blinds 
would  provide  equivalent  protection 
without  imposing  the  costs  and 
difficulties  of  the  proposed  definition. 
Additionally,  the  Amwican  Petroleum 
Institute  (API)  testified  (Houston  Tr. 
727); 

The  definition  of  blanking  or  tdinding  in 
paragraph  (b)(4)  requires  fiiis  device  to 
extend  to  the  outer  edge  of  the  flange.  The 
standard  blind  used  in  our  industry  extends 
to  the  outer  edge  of  the  gasket  surface  and  not 
to  the  outer  edge  of  the  fiange.  The  bolts  that 
hold  file  blind  in  place  are  inserted  throv^ 
bolt  holes  in  the  flange  so  that  the  blind  must 
necessarily  be  smaller  in  diameter  than  the 
innec  diameter  of  the  bolt  circle.  Giv«i  the 
nature  of  this  device,  it  is  not  possible  for  it 
to  extend  to  the  outo  edge  of  the  flange. 

Currently,  a  typical  re&aery  has  hundreds 
of  such  blinds  which  would  become  obsolete 
if  this  provision  remains  and  would  have  to 
be  replaced.  Our  experience  has  been  that 
this  device  is  safe  and  efiective  so  there  is  no 
valid  reason  to  mandate  a  chanm.  We  hope 
that  the  imposed  definition  ofl^d  was 
only  an  inadvertent  technical  error. 

The  Agency  notes  that  blanking  and 
blinding  were  not  specifically  required 
by  the  proposal  (nor  are  they  absolutely 
req^red  by  the  final  rule).  This  was  just 
one  recognized  method  of  achieving  the 
isolation  of  a  permit  space,  fn  fact,  ffie 
only  place  this  term  is  used  is  in  the 
definition  of  isolatimi.  However,  OSHA 
agrees  that  the  use  of  skillet  blinds  and 


spectacle  blinds  will  adequately  protect 
employees  and  that  the  propose 
definition  was  unnecessarily  restrictive. 
Therefore,  the  Agency  has  changed  die 
definition  of ’’blanking  orblinc^g”  by 
removing  foe  "requirement”  that  tile 
sohd  plate  extend  at  least  to  the  outer 
edge  of  the  flange.  Additionally, 
spectade  blinds  and  ridllet  blinds  are 
listed  as  examples  of  solid  plates  which 
will  provide  adequate  blanking  or 
blinding. 

The  term  “confined  spece”  means  a 
space  that: 

1)  Has  adequate  size  and 
configuration  for  employee  entry;  and 

2)  Has  limited  means  of  access  or 
egress;  and 

3)  Is  not  designed  fw  continuous 
employee  occupancy. 

In  the  NPRh4;  OSl^  only  defined  a 
"permit  required  confined  space”; 
"confined  space”  was  not  defined.  The 
final  rule  contains  definiticms  for 
"confined  space”,  “pennit-required 
confined  space”,  and  "non-pennit 
confined  space”.  The  final  rule’s 
definition  of  “confined  space”  has  been 
taken  directly  from  the  pc^cm  of  the 
proposal’s  definitirm  of  "permit 
required  confined  spece”  that  dealt  with 
the  confinement  properties  of  the  space 
(§191Q.146fbK23)(i)  through  (iii)).  The 
remainder  of  ffie  proposal’s  definition  of 
"p»mit  required  confined  space” 
addressed  the  other  hazards  that  may  be 
present  within  the  space  and  has  bera 
retained  in  the  final  definition  of  that 
term.  (See  the  discussions  of  the 
definitions  of  "non-permit  confined 
space”  and  “pennit-required  confined 
spece”  later  in  this  preamble.  Issues  and 
comments  relating  to  proposed 
§1910.146(bK23)(i)  thiou^  (iii)  are 
addressed  under  the  distmaaion  of  the 
definition  of  "permit-required  confined 
^ace.”)  OSHA  beeves  that  the 
addition  of  ffiis  definition  will  assist 
employers  in  understanding  the 
relationship  between  the  th^  types  of 
spaces  and  in  making  a  determinati<m  of 
what  spaces,  if  any.  in  their  workplaces 
are  covered  by  tire  standard  (that  is,  are 
"permit-  required”  spaces). 

'The  term  ^double  block  and  bleed” 
means  the  closure  of  a  line,  duct,  or 
pipe  by  closing  and  locking  or  tagging 
two  in-tine  valves  and  by  opening  and 
loddng  or  tagging  a  drain  or  vent  valve 
in  the  tine  between  the  two  closed 
valves.  The  proposed  definition  was 
essentially  identical,  except  for 
provision  that  a  drain  or  vent  valve 
would  be  "open  to  the  atmosphere”, 
rather  than  simply  "open”  as  provided 
in  the  final  mle.  This  change  was  made 
in  response  to  concerns  expressed  by 
the  Texas  Chemical  Council  (Ex.  14-86), 
the  Department  of  Defense  (1^  14-219) 
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and  the  National  Association  of 
Manufacturers  (Chicago  Tr.  01)  who 
pointed  out  that  the  definition  as 
proposed  could  require  employers  to 
violate  EPA  emission  standards  by 
preventing  the  use  of  scavenger  systems. 
OSHA’s  sole  concern  is  to  prevent  the 
passage  of  toxic  material  into  the  permit 
space  during  occupai^.  The  Agency 
recognizes  that  the  original  wording 
could  have  been  construed  to  prevent 
the  use  of  scavenger  systems. 
Additionally,  OSHA  notes  that  the  iise 
of  scavenger  systems  would  probably 
contribute  to  control  of  permit  space 
atmospheric  hazards.  Therefore.  OSHA 
has  revised  the  proposed  definition. 

The  definition  ot  the  term 
"emergency”  in  the  final  rule  has  been 
taken  without  substantive  change  from 
the  corresponding  definition  in  the 
proposed  standard. 

Ine  term  "engulfinent”  means  the 
surroimding  and  effective  capture  of  a 
person  by  a  finely  divided  (flowable) 
solid  substance  that  can  be  aspirated  to 
cause  death  by  filling  or  plug^ng  the 
respiratory  system  or  that  exerts  enough 
force  on  the  body  to  cause  death  by 
strangulation,  constriction,  or  crushing. 
The  proposed  definition  was  similar, 
except  that  it  provided  less  information 
regaling  what  constitutes  engulfinent. 

^me  nearing  witnesses  (Chicago  Tr. 
365-366, 456-460;  Houston  Tr.  1060, 
1088-1090)  expressed  concern  that  the 
proposed  definition  did  not  recognize 
all  types  of  engulfinent  by  a  solid 
substance.  For  example,  Mr.  Richard 
Monczka,  representing  the  United 
Automobile  and  Agricultural  Implement 
Workers  of  America,  testified  that  the 
solids  covered  by  the  definition  should 
cover  any  material  capable  of  flowing 
into  and  filling  the  space. 

In  response  to  these  comments,  OSHA 
has  revised  the  language  of  the  proposal 
so  that  the  definition  in  the  final  rule 
reads  as  follows: 

Engulfinent  means  the  surrounding  and 
effective  capture  of  a  person  by  a  liquid  or 
finely  divided  (flowable)  solid  substance  that 
can  be  aspirated  to  cause  death  by  filling  or 
plugging  the  respiratory  system  or  that  can 
exert  enough  force  on  die  body  to  cause 
death  by  strangulation,  constriction,  or 
crushing. 

OSHA  believes  that  this  definition 
clearly  indicates  that  any  solid  or  liquid 
that  can  flow  into  a  confined  space  and 
that  can  drown  or  suffocate  an  employee 
can  be  the  engulfing  medium. 

The  term  “entry’^refers  to  the  act  by 
which  a  person  passes  through  an 
opening  into  a  permit  space  and  to  the 
work  performed  in  that  space.  Entry  is 
considered  to  have  occurred  as  soon  as 
any  part  of  the  entrant’s  body  breaks  the 
plane  of  an  opening  into  the  space. 


The  proposed  definition  of  this  term 
was  similar  to  the  one  in  the  final  rule, 
except  that  it  provided  that  entry  began 
when  the  entrant’s  face  broke  the  plane 
of  a  permit  space  opening  and  that  it 
addrossed  only  "intentional”  entry. 
Testimony  and  comments  (Ex.  14-62, 
14-71, 14-76, 14-80;  Houston  Tr.  827) 
indicated  that,  imder  this  definition,  an 
entrant  would  not  be  considered  inside 
a  space,  if  he  entered  feet  first,  tmtil  the 
last  part  of  his  body,  his  face,  broke  the 
plane  of  the  opening.  Under  that 
concept  an  employee  could  clearly  be 
within  a  confined  space  but  not  have 
"entered”,  because  his  face  had  not  yet 
entered  the  space.  Voicing  these 
arguments,  Mr.  Terry  Krug  of  the 
Atchison,  Topeka  and  Santa  Fe  Rail 
System  (Houston  Tr.  827)  testified: 

So  the  entrant  could  get  almost  all  the  way 
into  the  space,  (for]  example,  arms,  legs, 
torso,  and  potentially  come  into  contact  with 
rotating  pails,  bare  electrical  wiring,  fluids, 
corrosives,  skin  absorbing  toxicants,  spiders, 
snakes,  biological,  radiation,  et  cetera  and  by 
your  present  definition  would  not  even  have 
entered  the  space. 

So  I  would  propose  to  change  that 
particular  wording  to  "any  part  of  the 
person’s  body  which  breaks  the  plane  of  the 
space”. 

A  commenter  (Ex.  14-173)  stated: 

In  our  opinion,  this  definition  will  limit 
protection  of  worker  health  and  safety  by 
defining  entry  too  narrowly.  Entry  should 
occur  when  any  part  of  the  body  breaks  the 
plane  of  the  opening.  Reference  to  the  face 
recognizes  the  respiratory  hazards,  but 
ignores  physical  and  chemical  hazards  to 
other  body  systems.  [Emphasis  supplied  in 
original.] 

OSHA  believes  that  the  proposed 
definition,  while  adequate  for  permit 
spaces  that  present  atmospheric 
hazards,  did  not  take  into  account  non- 
atmospheric  hazards.  OSHA  agrees  that 
exposure  to  permit  space  hazfi^s  such 
as  caustic  chemicals  and  dangerous 
mechanical  devices  can  begin  as  soon  as 
any  part  of  an  entrant’s  body  breaks  the 
plane  of  the  entry  portal  and  has  revised 
the  language  contained  in  the  proposed 
definition  accordingly. 

Other  commenters  (Ex.  14-116, 14- 
160)  maintained  that  the  definition  of 
entry  should  include  unintentional 
entry  because  the  proposal  should  also 
address  the  hazards  of  accidental  entry. 

OSHA  also  agrees  with  these 
comments.  Paragraphs  (c)(3)  and  (d)(1) 
require  the  employer  to  take  steps  to 
prevent  unauthorized  entry  into  permit- 
required  confined  spaces.  These  steps 
are  intended  to  include  measures,  such 
as  guarding  and  barricading,  necessary 
to  protect  employees  from  accidentally 
entering  a  permit  space.  In  order  to 
ensure  that  employees  are  adequately 


protected  against  falling  into  or 
otherwise  inadvertently  entering  a 
permit  space,  the  Agency  has  revised 
the  language  in  the  proposed  definition 
to  include  imintentional  as  well  as 
intentional  entry. 

The  Agency  notes  that  "entry”  vmder 
final  §1910.146  does  not  include  entry 
into  any  confined  space  that  does  not 
pose  a  hazard  to  employees.  Only 
entries  into  confined  spaces  that  are 
permit-required  confined  spaces  are  | 

covered. 

The  definition  of  an  "entry  permit”  in  ! 

the  final  rule  has  been  changed  slightly 
to  read  as  follows: 

Entry  permit  (permit)  means  the  written  or 
printed  document  that  is  provided  by  the 
employer  to  allow  and  control  entry  into  a 
permit  space  and  that  contains  the 
information  specified  in  paragraph  (f)  of  this  | 
section. 

Although  the  definition  is  essentially 
the  same  as  proposed,  it  has  been 
shortened  and  simplified  by  eliminating 
the  list  of  items  contained  on  the  permit 
and  replacing  that  list  with  a  reference 
to  paragraph  (f),  where  the  items 
contained  on  a  permit  are  specified. 

The  term  “entry  supervisor”  has  been 
added  and  is  defined  as: 

...  the  person  (such  as  the  employer, 
foreman,  or  crew  chief)  responsible  for 
determining  if  acceptable  entry  conditions 
are  present  at  a  permit  space  where  entry  is 
planned,  for  authorizing  entry  and  overseeing 
entry  operations,  and  for  terminating  entry  as 
required  by  this  section. 

The  proposed  rule  contained  no 
definition  of  the  entry  supervisor. 

However,  the  AFL-QO,  in  its  post¬ 
hearing  comment  (Ex.  142),  requested 
that  such  a  definition  be  added.  'The 
AFL-CHO  correctly  pointed  out  that  the 
proposed  rule  outlined  the  duties  of  the 
entrant,  the  attendant,  and  the  entry 
supervisor.  They  further  noted  that,  of 
these  three  groups,  only  the  entry 
supervisor  (individual  authorizing  or  in 
charge  of  entry)  was  imdefined. 

OSHA  agrees  that  a  definition  of  the 
entry  supervisor  is  needed.  Under  the 
final  rule,  the  entry  supervisor: 

(1)  evaluates  the  conditions  in  and 
around  any  permit  space  that  is  to  be 
entered; 

(2)  oversees  entry  operations,  as 
necessary,  to  determine  if  the  conditions 
are  acceptable  for  entry; 

(3)  where  acceptable  entry  conditions 
are  present,  either  authorizes  entry  to 
begin  or  allows  entry  operations  that  are 
already  underway  to  continue;  and 

(4)  takes  the  necessary  measures  to 
protect  personnel  from  permit  space 
hazards. 

Where  acceptable  entry  conditions  are 
not  present,  the  entry  supervisor  either 
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prohibits  entry  or,  if  entry  is  already 
underway,  orders  the  auUiorized 
entrants  out  of  the  permit  space  and 
cancels  the  entry  permit. 

OSHA  has  determined  that  adding  the 
deiiiuti<»Q  of  ‘‘Mitry  supervisor*'  will 
more  clearly  indicate  the 
respcmsibilities  imposed  by  para^aphs 
(e)  and  (D  (proposed  as  paragraphs  (d) 
and  (g)).  In  conjunction  with  tl^  action, 
OSHA  is  relocating  the  language  of 
proposed  (g)(l}(vi),  which  allowed  entry 
authorizers  to  serve  as  attendants  or 
authorized  entrants,  to  a  ptarenthetkal 
note  in  the  new  definition.  The  language 
of  that  proposed  paragraph  was 
informational  rather  than  regulatory  or 
definitional  in  nature,  in  that  it  simply 
describes  something  an  entry  supervisor 
is  permitted  to  do.  The  Agency 
anticipates  that  there  will  be  many  entry 
situations,  especially  if  an  employer  has 
only  a  few  employees,  where  the  entry 
supervisor  will  serve  either  as  the 
attendant  or  as  an  authorized  entrant. 
The  language  of  the  note  indicates  that 
this  is  acceptable  as  long  as  the  entry 
supervisor  is  trained  and  equipped  for 
each  role  he  or  she  fills.  All  pertinent 
requirements  relating  to  the  duties  of 
attendants  and  authorized  entrants 
would  still  apply  to  the  entry  supervisor 
who  serves  as  an  attendant  or  an 
authorized  entrant.  The  Agency  notes 
that  the  responsibilities  of  the  entry 
supervisor,  as  revised,  are  set  out  in 
paragraph  (j)  of  the  final  rule. 

OSHA  recognizes  that  there  are 
circumstances,  such  as  when  the  entry 
permit’s  stated  duration  exceeds  one 
workshifl,  under  which  more  than  one 
person  may  serve  as  entry  supervisor  for 
i  a  particular  entry  operation.  The  final 
rule  does  not  require  the  employer  to 
I  repeat  the  entry  authorization  process 
‘  when  an  entry  supervisor  is  replaced,  if 

[  there  is  ccmtinuous  direct  responsibility 

I  for  the  entry,  with  direct  transfer  from 
t  one  entry  supervisor  to  next,  and  if  the 
%  successor  has  the  necessary  training  and 
(  performs  the  required  duties, 

r  The  term  “hazardous  atmosphere’* 

I  means  an  atmosphere  that  may  expose 

employees  to  the  risk  of  death. 

[  incapacitation,  impairment  of  ability  to 

I  self-rescue,  serious  injury  or  acute 

I  illness  due  to: 

I  (1)  flanunable  gas,  vapor,  or  mist  in 
excess  of  10  percent  of  the  lower 
flammable  limit  (LFL), 

(2)  airborne  combustible  dust  at  a 
concentration  that  exceeds  its  LFL. 

‘  (3)  atmospheric  oxygen  concentration 

that  is  less  than  19.5  percent  or  greater 
than  23.5  percent, 

(4)  atmospheric  concentration  of  any 
substance  for  which  a  dose  or  a 
permissible  exposure  limit  is  published 
'  in  Subpart  G  or  Subpart  Z  of  Part  1910 


and  that  could  result  in  employee 
exposure  above  the  pertinent  aose  limit 
ox  pennissible  expose  limit,  and 

(5)  any  other  atmospheric  condition 
recognized  as  immediately  dangerous  to 
life  or  health. 

This  definition,  which  is  very  similar 
to  the  proposed  definition,  reflects  the 
wide  range  of  atmospheric  conditions 
that  can  pose  permit  ^ace  hazards.  Ihe 
language  the  proposed  definition 
has  been  modified  in  three  respects. 

First,  the  phrase  “impairment  of  ability 
to  self-rescue  (that  is,  escape  unaided 
from  a  permit  space)**  has  been  added 
to  the  oefinition’s  introductory  text,  so 
that  that  text  now  reads: 

...  OQ  atmosphere  that  may  expose 
employees  to  the  risk  of  death, 
inc^iacitation.  impairment  of  ability  to  self¬ 
rescue  (that  is.  escape  unaided  from  a  permit 
space),  injury,  or  acute  illness  from  one  or 
more  of  the  following  causes: 

The  intent  of  this  addition  is  to  provide 
consistency  between  the  “immediately 
dangerous  to  life  or  health”  definition, 
which  includes  the  phrase  “interfere 
with  an  individual’s  ability  to  escape 
from  a  hazardous  atmosphere”,  and  the 
definition  of  “hazardous  atmosphere” 
itself. 

Subheading  (1)  of  the  definition, 
dealing  with  lower  flammable  limits,  is 
identical  to  the  equivalent  proposed 
provision. 

Some  commenters  (Ex.  14-134. 14- 
172)  objected  to  OSHA’s  adoption  of  the 
10  percent  of  LFL  level  proposed  in 
paragraph  (b)(ll)(i).  They  argued  that  a 
20  percent  level  was  more  appropriate. 
One  of  them  (Ex.  14-134)  maintained 
that  existing  “combustible  gas  mpters 
are  calibrated  at  20%  [of  the  lower 
flammable  limit]”. 

OSHA  does  not  agree  with  these 
comments.  The  10  percent  level  is 
widely  recognized  as  being  the 
threshold  value  for  a  hazaitious 
atmosphere.  This  value  is  used  in  ANSI 
Z117.1-1977  (Ex.  13-5),  in  the  NIOSH 
criteria  document  for  “Working  in 
Confined  Spaces”  (Ex.  13-9),  and  in 
other  OSHA  standards  (for  example, 
§1926.800(j)(l)(viii)).  The  Agency 
believes  that  these  national  guidelines 
provide  much  stronger  support  for  the 
10  percent  limit  than  existing  company 
practice  provides  for  those  who  have 
adopted  a  higher  limit  Additionally,  the 
fact  that  combustible  gas  meters  are 
calibrated  at  20  percent  of  the  LFL  is 
irrelevant  Nfeter  calibration  procedures 
are  usually  recommended  by  the 
manufacturer.  The  fact  that  certain 
meters  are  calibrated  at  20  percent  of  the 
LFL  means  only  that  they  are  the  most 
accurate  at  that  level;  it  does  not  mean 
that  these  meters  are  significantly 
inaccurate  at  10  percent  of  the  LFL. 


The  second  change  is  in  subheading 
(2),  addressing  airborne  combustible 
dusts,  which,  as  proposed,  included  tibe 
phrase  “(a  concentration]  that  obscures 
vkion  at  a  distance  of  five  (1.52  m] 
or  less”.  This  provision  has  been 
changed  in  the  final  rule  to  read: 

Airboroe  combiMtiUe  dust  at  a 
cxMK»iitiatk>a  hat  meets  oi  exceeds  its  LFL; 

The  reference  to  visibility  in  tire 
proposal  was  meant  as  an  aide  to 
employefs  and  employees  in 
approximating  the  LFL  of  tim  dust. 
OSHA  believed  that  the  proposed 
language  would  provide  the  btet 
possible  guidance,  pven  that  there  was 
no  reliable  equipment  available  to 
provide  on-site  combustible  dust 
concentration  measuremmits.  However, 
some  commenters  (Ex.  14-143, 14-161; 
Chicago  Tir.  31)  stated  that  the  proposed 
language  would  be  unsafe,  as  mere  are 
some  hists  which  are  combustible  at 
concentrations  that  would  not  obscure 
vision  at  5  feet  or  less.  OSHA  agrees  that 
this  portion  of  the  proposed  definition 
was  deficient  and  could  have  allowed  a 
hazard  to  arise.  OSHA  has  corrected  this 
deficiency  by  changing  the 
concentration  of  combxistible  dust  to 
one  that  meets  or  exceeds  the  lower 
flammable  limit.  The  “rule  of  thumb” 
criteria  of  obscured  vision  at  a  distance 
of  5  feet  or  less  has  been  retain^,  for 
informational  purposes  only,  in  an 
explanatory  note. 

The  10  percent  limitation  ^plied  to 
flammable  gases,  vapors,  and  mists  has 
not  been  applied  to  combustible  dust 
This  is  bei^se  the  Agency  believes  that 
the  difficulty  in  measvuing  combustible 
dust  concentrations  make  such  a  limit 
infeasible.  Also,  there  is  no  evidence  in 
the  record  to  support  lowering  OSHA’s 
proposed  limit,  which  was  equivalent  to 
the  lower  flammable  limit  itself.  The 
Agency  believes  that,  because  air-  home 
dust  concentrations  do  not  change 
rapidly  and  because  the  flammability 
hazard  posed  by  air-bome  dust  can 
usually  be  judg^  visually,  employees 
will  be  adequately  protected.  ^ 

The  third  changp  is  in  subheading  (3), 
addressing  atmospheric  oxygen 
concentration.  The  prc^s^  provirion 
(paragraph  (b)(ll)(iii))  stated  that  ah 
atmospheric  concentration  of  oxygen 


’  A  levsl  of  100  petcwt  of  tha  lowsr  flammabla 
limk  fot  dusU  as  the  lower  limit  of  what  it 
considered  to  be  a  hazardous  atmosphere  with 
respect  to  combustible  dust  may  still  appear  to  be 
hi(h-  Unfortunately,  the  ralamakiog  rec^  does  aot 
include  any  information  that  the  Agency  could  use 
to  set  alower  limit  The  final  rule,  by  requiring 
employers  to  take  measures  to  control  hoards,  wfll 
force  die  emplayer  to  use  procedures  that  anmre 
that  dw  lerels  of  cotnbueliUe  chut  do  not  reach  dm 
lower  flammable  limit  or  that  otherwise  protect 
employees  from  the  hazards  of  fire  and  explosicm. 
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above  22  percent  was  hazardous.  OSHA 
was  concerned  that  an  atmosphere  with 
an  oxygen  concentration  greater  than  22 
percent  would  be  “oxygen  enriched” 
and,  therefore,  would  pose  a  hazard  of 
fire  and  explosion.  This  is  because 
excess  oxygen  can  extend  the  flammable 
range  of  gases  and  vapors  and  make 
combustible  materials  ignite  easily  and 
bum  rapidly. 

Some  of  uie  mlemaking  participants 
(Ex.  14-46, 14-47, 14-86, 14-103, 14- 
179;  Washington  TY.  452-453,  577) 
expressed  the  view  that  the  22  percent 
th^hold-for  oxygen  enrichment  was 
too  low  and  that  it  excessively  restricted 
the  range  of  acceptable  oxygen 
concentrations.  A  few  of  the 
commenters  suggested  values  of  25  or 
26  percent  for  the  oxygen  enriched 
atmosphere  limit.  For  example,  CECOS 
International  (Ex.  14-46)  stated: 

In  proposed  29  CFR  1910.146(b)(ll),  the 
definition  of  a  hazardous  atmosphere  would 
include  an  atmospheric  oxygen  concentration 
above  22  percent.  This  limit,  which  is  only 
0.5%  above  the  nrarmal  ambient 
concentration  presents  a  likelihood  that  a 
hazardous  atnoosphere  might  be  falsely 
identified  when  normal  conditions  exist. 
CECX)S  suggests  that  an  oxygen-enriched 
atmosphere  be  defined  as  one  containing 
greater  than  25%  oxygen. 

In  support  of  this  view,  the  NIOSH 
Criteria  Document  (Ex.  13-9)  set  25 
percent  as  the  concentration  at  which  an 
atmosphere  was  considered  oxygen 
enriched.  NIOSH  reaffirmed  that 
position  in  its  hearing  testimony 
(Washington  Tr.  131). 

Other  comments  (&.  14-57, 14-179, 
14-187)  received  suggested  that  23  or 
23.5  percent  would  be  a  more 
appropriate  number.  The  Motor  Vehicle 
Manufacturers  Association  (Ex.  14-179) 
explained: 

The  definition  for  "hazardous  atmosphere” 
...  identifies  an  oxygen  concentration  above 
22  percent  as  unacceptable.  We  recommend 
the  unacceptable  level  be  designated  as  more 
than  23.5  percent  oxygen  by  volume.  This  is 
consistent  with  other  OSHA  regulations, 
such  as  29  CFR  1910.134.  If  there  is  some 
other  scientific  or  policy  rationale  for  this 
deviation.  OSHA  should  explain  it  and  allow 
opportunity  for  comment 

Some  rulemaking  participants  (Ex. 
14-47, 14-179;  Wastogton  Tr.  452- 
453, 577)  argued  that  the  OSHA 
standard  should  be  consistent  with  the 
1989  ANSI  standard  (Z117.1)  and  other 
standards  addressing  safe  upper  limits 
on  oxygen  concentration.  In  particular, 
one  commenter  (Ex.  14-61)  observed 
that  the  proposed  22  percent  level  was 
well  within  the  acceptable  range  set  by 
ANSI  (19.5  to  23.5  percent)  and  stated 
"(oxygen  sensors]  could  easily 
experience  false  alarm  signals  of  oxygen 


enrichment  due  to  possible  combined 
effects  of  humidity,  temperature  or 
barometric  pressure  interference  due  to 
this  small  differential  fiom  the  oxygen 
level  of  normal  air." 

OSHA  agrees  that  the  proposed 
threshold  for  oxygen  enrichment  was 
too  close  to  the  normal  range  of  oxygen 
concentration.  The  Agency  has 
determined,  based  on  the  rulemaking 
record,  that  setting  the  threshold  for 
oxygen  enrichment  at  23.5  percent  is 
appropriate  to  control  fire  and  explosion 
hazards.  OSHA  has  relied  heavily  on  the 
expertise  of  the  ANSI  Z117  Committee 
in  making  this  determination.  Althou^ 
a  25  percent  level  was  recommended  by 
NIOSH,  the  23.5%  figure  in  the  ANSI 
standard  appears  to  ^  more  widely 
accepted.  Therefore,  the  definition  of 
“hazardous  atmosphere”  in  final 
§1910.146(b).  in  conjunction  with  the 
definition  of  “oxygen  deficient 
atmosphere”  and  “oxygen  enriched 
atmosphere”,  sets  the  acceptable 
concentration  of  oxygen  at  19.5  to  23.5 
percent. 

Subheading  (4)  has  not  been 
substantively  changed  from  proposed 
paragraph  (b)(ll)(iv),  except  that  a 
reference  to  Subpart  G,  Occupational 
Health  and  Environmental  Control,  of 
Part  1910  has  been  added  because  that 
subpart  contains  dose  exposure  limits 
that  are  pertinent  to  protection  of 
employees  who  enter  permit  spaces. 

The  proposed  parenthetical  text  dealing 
with  the  situation  in  which  OSHA  has 
not  determined  a  dose  or  permissible 
exposure  limit  has  been  titled  as  a 
“note”  in  the  final  standard  to  indicate 
clearly  that  the  pertinent  language  is  not 
part  of  the  regulatory  text.  The  note, 
which  has  been  placed  after  subheading 
(5).  gives  other  soiutes  of  information 
that  can  be  used  to  determine 
appropriate  exposure  limits  for 
substances  not  addressed  in  Subparts  G 
and  Z  of  the  OSHA  General  Industry 
Standards.  While  the  Agency  will  not  be 
enforcing  the  note  as  it  appears  in  the 
final  rule,  OSHA  will  use  these  other 
sources  to  assess  an  employer’s 
compliance  with  subheading  (5)  of  the 
definition  of  “hazardous  atmosphere”. 
Possession  of  Material  Safety  Data 
Sheets  as  required  by  §1910.1200  will 
put  employers  on  notice  of  the  potential 
for  IDUl  atmospheres  under  subheading 
(5).  which  OSHA  will  enforce. 

OSHA  has  included  a  note  after  this 
subheading  in  the  definition  of 
hazardous  atmosphere  to  clarify  that  an 
atmospheric  concentration  of  any 
substance  that  is  not  capable  of  causing 
death,  incapacitation,  impairment  of 
ability  to  self-rescue,  injury,  or  acute 
illness  due  to  its  health  effects  is  not 
covered  by  this  provision.  In  other 


words,  an  atmosphere  that  contains  a 
substance  at  a  concentration  exceeding 
a  permissible  exposure  limit  intended 
solely  to  prevent  long-term  adverse 
healffi  effects  is  not  considered  to  be  a 
hazardous  atmosphere  on  that  basis 
alone. 

Subheading  (5)  of  the  final  rule’s 
“hazardous  atmosphere”  definition, 
dealing  with  any  atmospheric  condition 
immediately  dangerous  to  life  or  health 
not  listed  in  subheadings  (1)  through 
(4),  is  identical  to  the  proposed 
provision  (paragraph  (b)(ll)(v)).  There 
was  no  substantive  objec^on  to  this 
provision  of  the  proposal. 

The  term  “hot  work  permit”  means: 

...  the  employer’s  wrritten  authorization  to 
perform  operations  (for  example,  riveting, 
welding,  cutting,  burning,  and  heating) 
capable  of  providing  a  source  of  ignition. 

The  definition  has  not  been  changed 
substantively  fit>m  that  contained  in  the 
proposed  standard.  (It  has  only  been 
reworded  slightly  to  provide  added 
clarity.)  No  significant  comments  were 
received  on  this  provision  in  the 
projposal. 

The  term  “immediately  dangerous  to 
life  or  health  (IDLH)”  means: 

...  any  condition  that  poses  an  immediate 
or  delayed  threat  to  life  or  that  would  cause 
irreversible  adverse  health  eff^s  or  that 
would  interfere  with  an  individual's  ability 
to  escape  unaided  from  a  permit  space. 

The  final  definition  differs  from  the 
proposed  one  in  that  it  explicitly 
includes  delayed  as  well  as  immediate 
threats  to  life  and  omits  any  reference  to 
eye  damage  or  irritation.  Several 
rulemaking  participants  (Ex.  14-45, 138; 
Chicago  Tr.  93, 177;  Houston  Tr.  775, 
814)  stated  that,  since  a  definition  of 
IDLH  has  already  been  promulgated  in 
paragraph  (b)  of  §1910.120  (OSHA’s 
standard  on  hazardous  waste  operations 
and  emergency  response),  the  definition 
in  the  confined  space  final  rule  should 
be  consistent  with  that  in  §1910.120  and 
should  include  delayed  as  well  as 
immediate  adverse  health  effects. 

OSHA  has  accepted  these  comments 
and  has  adopted  a  definition  of 
“immediately  dangerous  to  life  or 
health”  that  is  consistent  with 
§1910.120.  OSHA  notes  that  the 
proposed  definition  of  “inunediate 
severe  health  effects”,  a  term  used  in  the 
proposed  definition  of  IDLH,  covered 
exposure-related  reactions  manifested 
within  72  hours  after  exposure  to  a 
permit  space  hazard.  For  the  sake  of 
consistency  with  the  standard  on 
hazardous  waste  operations  and 
emergency  response,  the  Agency  is  not 
carrying  forwaiid  the  proposed 
definition  of  “immediate  severe  health 
effect”  and  is  incorporating  the  concept 
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of  delayed  effects  directly  into  the 
definition  of  IDLH.  OSHA  has  also 
included  a  note  that  provides  an 
example  of  a  delayed  health  effect. 

The  reference  to  eye  damage  or 
irritation  in  the  proposed  standard  was 
included  to  indicate  conditions  that 
could  interfere  with  an  individual’s 
ability  to  escape  fiom  a  hazardous 
atmosphere.  Because  the  use  of  these 
examples  seemed  to  cause  some 
confusion  (Ex.  14-45;  Houston  Tr.  774), 
OSHA  has  eliminated  them  from  the 
definition.  In  their  place,  the  definition 
explicitly  includes  any  condition  that 
"would  interfere  with  an  individual’s 
ability  to  escape  unaided  from  a  permit 
space’’  as  a  criterion  for  the 
determination  of  whether  a  hazard  is 
IDLH.  This  change  also  make  the  IDLH 
definitions  in  the  OSHA  confined  space 
and  hazardous  waste  standards  more 
consistent. 

'The  proposed  term  "immediate-severe 
health  eff^s’’  has  not  been  carried 
forward  into  the  final  rule,  as  discussed 
earlier  in  relation  to  the  definition  of 
"immediately  dangerous  to  life  or 
health’’. 

The  term  "inerting’’  means: 


of  this  term,  its  definition,  and  issues 
related  to  rescue  services  are  addressed 
under  the  summary  and  explanation  of 
paragraph  (k)  of  the  final  rule. 

The  term  "isolation"  means: 

...  the  process  by  which  a  permit  space  is 
removed  from  service  and  completely 
protected  against  the  release  of  energy  and 
material  into  the  space  by  such  means  as: 
blanking  or  blinding;  misaligning  or 
removing  sections  of  lines,  pipes,  or  ducts;  a 
double  block  and  bleed  system;  lockout  or 
tagout  of  all  sources  of  energy;  or  blocking  or 
disconnecting  all  mechanical  linkages. 

The  proposed  definition  of  this  term, 
on  which  no  substantive  comments 
were  received,  included  language 
relating  to  the  types  of  hazards  for 
which  isolation  would  be  reqtiired 
("which  could  be  a  serious  hazard  to 
permit  space  entrants”).  The  definition 
in  the  final  rule  does  not  carry  forward 
that  language,  focusing  instead  on 
describing  what  “isolation”  is. 

The  final  rule’s  definition  of  "line 
breaking”  is  identical  to  that  contained 
in  the  proposed  rule.  OSHA  received  no 
substantive  comments  on  this 
definition. 

The  proposed  term  "low  hazard 
permit  space”  has  not  been  carried 
forward,  since  it  is  not  used  in  this  final 
rule.  Many  comments  (Ex.  14-47, 14- 

76. 14- 86, 14-118)  incficated  that  the 
term  only  generated  confusion  and 
might  lead  to  a  false  sense  of  security  for 
employees  entering  a  confined  space 
designated  as  a  "low  hazard  permit 
space”.  'They  argued  that  the  term  gave 

a  misleading  impression  of  the  dangers 
that  could  be  faced  on  entry  into  permit 
spaces.  Based  on  its  review  of  the 
rulemaking  record,  OSHA  agrees  with 
these  comments  and  has  carried  forward 
neither  the  proposed  definition  nor 
proposed  paragraph  (i)  into  the  final 
rule.  A  detailed  discussion  of  the  "low 
hazard”  issue  is  contained  later  in  the 
summary  and  explanation  of  paragraph 
(c)(5)  of  the  final  rule. 

A  definition  for  the  new  term  "non¬ 
permit  confined  space”  has  been 
included  in  the  final  standard.  It  is 
defined  as: 

...  a  confined  space  that  does  not  contain 
or,  with  respect  to  atmospheric  hazards,  have 
the  potentid  to  contain  any  hazard  capable 
of  causing  death  or  serious  physical  hum. 

Some  commenters  (Ex.  14-94, 14- 

150. 14- 168, 14-219, 14-225)  felt  that 
the  proposed  definition  of  a  permit- 
required  confined  space  was  not 
entirely  clear  and  that 
misinterpretations  were  possible.  'They 
suggested  that  modifications  be  made  to 
that  definition.  To  solve  this  problem, 
OSHA  has  decided  to  define  a 
"confined  space”  and  "non-permit 


confined  space”,  as  well  as  a  "permit- 
required  confined  space”.  (See  the 
related  discussions  of  the  definitions  of 
"confined  space”  and  "permit-required 
confined  space”  elsewhere  in  this 
preamble.)  The  definition  of  a  "non¬ 
permit  confined  space”  makes  it  clear 
that  a  space  must  contain  or,  with 
respect  to  atmospheric  hazaMs,  must 
have  the  potential  to  contain  a  hazard 
capable  of  causing  death  or  serious 
physical  harm,  in  addition  to  having  the 
configuration  of  a  confined  space,  to  be 
considered  a  permit-required  confined 
space. 

Examples  of  non-permit  confined 
.  spaces  include  vented  vaults,  motor 
control  cabinets,  and  dropped  ceilings. 
Although  they  are  "confined  spaces”, 
these  spaces  have  either  natural  or 
permanent  mechanical  ventilation  to 
revent  the  accumulation  of  a 
azardous  atmosphere,  and  they  do  not 
present  engulfinent  or  other  serious 
hazards. 

The  term  "oxygen  deficient 
atmosphere”  in  the  final  rule  is 
identical  to  that  contained  in  the 
proposal. 

OSHA  received  one  comment  on  this 
definition  (Ex.  14-103).  The  commenter, 
the  ANSI  ZSS  committee  for  respiratory 
protection,  stated  that  the  19.5  percent 
concentration  for  oxygen  deficiency 
should  be  changed  to  12.5  percent. 

'Their  reasoning  was  based  on  the  work 
of  the  ANSI  Z88.2  subcommittee,  which 
found  that  no  respiratory  protection  was 
needed  at  16  percent  oxygen 
concentration,  and  that  12.5  percent 
oxygen  concentration  was  the  level  that 
should  be  considered  immediately 
dangerous  to  life  and  health  (IDLH). 

Rebutting  the  ANSI  comment  at  the 
Washington  hearing  (Washington 
Tr.132-133),  Mr.  Theodore  Pettit  and 
Mr.  Laurence  Reed  of  the  National 
Institute  of  Occupational  Safety  and 
Health  (NIOSH).  stated: 

MR  PETTIT:  ANSI  hasn’t  resolved  the  12.5 
that  they  are  throwing  aroimd  or  the  16 
percent,  but  I  served  on  the  ANSI  committee 
on  confined  spaces.  The  117.1  revision  is 
coming  out  19.5,  which  is  the  consensus 
industry  and  labor  [standard],  so  19.5  is  still 
the  standard  as  far  as  we  are  concerned.  And 
19.5  is  also  the  safeguard,  but  with  the  12.5 
you  have  absolutely  no  safeguard. 

MR  REED:  In  the  development  of  its 
[Respiratm  Decision  Logic],  the  literature 
whi^  I  believe  at  that  ^e  was  published 
in  1986  and  we  determined  that  19.5  percent 
was  the  cut-off  for  oxygen  sufficiency. 

In  Issue  15  of  the  NPRM  (54  FR 
24087),  OSHA  requested  information  on 
the  extent  to  which  employees  would 
work  in  permit  spaces  which  have 
oxygen-oeficient  atmospheres.  OSHA 
also  sought  information  on  actual 


...  the  displacement  of  the  atmosphere  in 
a  permit  space  by  a  noncombustible  gas  (such 
as  nitrogen)  to  such  an  extent  that  the 
resulting  atmosphere  is  noncombustible. 

The  definition  in  the  final  rule 
replaces  the  proposed  phrase  "non¬ 
flammable,  non-explosive  or  otherwise 
chemically  non-reactive”  with 
“noncombustible”  and  lists  nitrogen  as 
an  example  of  a  non-  combustible  gas. 
The  Agency  believes  that  these  changes 
simplify  and  clarify  the  definition.  TRe 
term  "(^emically  non-reactive”  could 
have  been  interpreted  in  absolute  terms, 
rather  than  as  OSHA  intended  with 
respect  to  the  hazards  of  fire  and 
explosion. 

Some  commenters  (Ex.  14-94, 14- 

118, 14-161)  suggest^  that  the  final 
rule  note  the  hazards  presented  by 
inerting  a  space.  They  pointed  out  that, 
while  inerting  a  space  reduces  the  risk 
of  fire  and  explosion,  it  creates  an  IDLH 
atmosphere,  which  must  be  eliminated 
or  controlled  before  permit  entry  is 
allowed. 

OSHA  has  accepted  this  suggestion 
and  has  incorporated  their  warning  into 
a  note  following  the  definition  of 
“inerting”. 

The  final  rule  does  not  contain  the 
proposed  term  "in-plant  rescue  team”. 

In  its  place  OSHA  is  using  the  term 
"rescue  service”,  which  covers  both 
rescuers  who  are  employees  of  the 
employer  whose  workplace  contains  the 
permit  spaces  and  those  who  are 
employees  of  another  employer.  The  use 
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oxygen  levels  encountered  in  oxjrgen- 
deficient  permit  spaces  and  on  the 
efiects  on  employ^  of  entering  oxygen- 
deficient  atmospheres. 

Several  commenters  (Ex.  14-4, 14-27, 
14-57, 14-61, 14-62, 14-71, 14-04, 14- 
219)  addressed  Issue  15.  None  of  them 
provided  information  on  the  number  of 
employees  who  work  in  oxygen- 
deficient  atmoepheres.  However,  resiilts 
of  oxygen  deficiency  that  were  reported 
{Ex.  14-4, 14-57, 14-61,  14-94, 14-219) 
included  dizziness,  tireless,  difficulty 
in  breathing,  confusion, 
unconsciousness,  and  death.  The  U.S. 
Air  Force  (Ex.  14-219)  sent  a  copy  of  a 
report  addressing  exposure  to 
atmospheres  containing  13  to  21  percent 
oxygen  for  long  periods  of  time  (ncA  in 
confined  spaces). 

In  Issue  16  of  the  NPRM  (54  FR 
24087),  OSHA  requested  information, 
based  on  acbial  recorded  atmosf^ric 
measurements,  on  any  physical  or 
physiological  effects  caus^  by  rapid 
transition  firom  breathing  normal  air 
(21%  oxygen  content)  to  breathing 
atmospheres  with  less  than  normal 
oxygen  content.  Only  the  U.S.  Air  Force 
(Ex.  14-219)  commented  on  this  issue. 
Their  view  was  that,  in  general,  the 
suddenness  of  the  reduction  of  the 
oxygen  level  was  not  nearly  as 
important  as  the  physiological  efiect  of 
the  final  oxygen  level. 

OSHA  has  not  accepted  the  ANSI  Z88 
recommended  change.  The  19.5  percent 
oxygen  level  is  widely  recognized  as 
being  the  minimum  level  needed  to 
ensure  an  adequate  supply  of  oxygen. 
The  NIOSH  R^pirator  Decision  Logic 
(Ex.  14-145)  utilizes  19.5  percent 
oxygen  concentration  as  the  decision 
level  for  use  of  a  respirator,  and  the 
ANSI  Z117.1  standard  itself  recognizes 
this  concentration  as  a  minimum. 
Ckrnsidering  the  i>ossible  consequences 
of  exposure  to  atmospheres  containing 
too  little  oxygen  as  described  in  the 
record,  the  Agency  believes,  in  the 
absence  of  compelling  evidence  to  the 
contrary,  that  the  proposed  level  is 
necessary  to  ensvue  an  adequate  oxygen 
supply  for  entrants.  Therefore,  OSHA 
has  not  changed  the  definition  of 
oxygen  deficient  atmosphere. 

The  term  “oxygen  enriched 
atmosphere”  means: 

...  an  atmosphere  containing  more  than 
23.5  percent  oxygen  by  volume. 

As  noted  earlier  in  reference  to  the 
definition  of  “hazardous  atmosphere”, 
the  final  rule  has  adopted  a  safe  upper 
limit  on  oxygen  content  of  23.5  percent 
rather  than  the  proposal’s  22  percent 
level.  The  comments  received  on  the 
definition  of  “oxygen  enriched 


atmosphere”  have  been  addressed  under 
die  discussion  of  that  term. 

The  term  “permit-required  confined 
space  (permit  space)”  means  a  confined 
space  that  presents  or  has  a  potential  to 
present  one  or  more  of  the  following: 

(1)  an  atmospheric  hazard; 

(2)  an  engulnnent  hazard: 

(3)  a  configuration  hazard:  or 

(4)  any  other  recognized  serious 
hazard. 

As  noted  in  Section  I,  Background, 
earlier  in  this  preamble,  OSHA  has 
determined  that  a  clear  definition  for 
“permit-required  confined  space  (permit 
space)"  will  provide  the  necessary 
guidance  for  employers  to  determine 
when  they  are  subject  to  the  permit 
space  standard.  The  Agency  nas 
determined  that  there  are  three 
circumstances  (mobility-limiting  size 
and  confi^ration,  limited  means  of 
access  and  egress,  and  unsuitability  for 
continuous  employee  occupancy)  ffiat 
are  common  to  all  confined  spaces.  As 
noted  earlier,  those  are  the  elements  that 
OSHA  has  included  in  the  definition  of 
“confined  space”.  OSHA  recognizes  that 
the  hazard  element  that  difierentiates 
permit  spaces  from  confined  spaces  may 
vary  in  its  nature,  so  the  Agency  has  set 
out  several  ways  in  which  a  confined 
space  could  qualify  as  a  permit  space, 
liius,  a  permit  space  is  a  confined  space 
that  has  certain  characteristics  that 
make  it  hazardous  for  employees  to 
enter  without  taking  special 
precautions. 

Section  n,  Hazards  earlier  in  this 
preamble,  discusses  most  of  these 
characteristics.  That  discussion 
documents  confined  space  accidents 
that  were  caused  by  atmospheric, 
engulfment,  and  other  serious  (such  as 
mechanical)  hazards.  *  Atmospheric 
hazards  (such  as  oxygen  deficiency, 
toxic  atmospheres,  and  flammable 
atmospheres)  are  the  most  common 
cause  of  confined  space  accidents. 
Engulfment  hazards,  though  not  as 
widely  recognized,  also  cause  the  deaths 
of  many  confined  space  entrants  by 
suffocating  or  drowning  the  victims. 
Confined  spaces  that  can  wedge  or  . 
otherwise  pin  an  employee  and  cause 
his  or  her  sufiocation  have  also  caused 
at  least  one  of  the  deaths  ^  described  in 


‘  Section  H  of  the  preamble  also  discusses 
accidents  related  to  the  lack  of  training  for  rescuws. 
The  actual  hazard  present  within  the  permit  space 
in  these  accidents  was  actually  an  atmospheric  one. 

^  Although  very  few  of  the  accident  descriptions 
in  the  record  illustrate  the  hazard  posed  by  spaces 
that  can  entrap  and  cause  the  asphyxiation  of  a 
worker.  OSHA  believes  that  it  is  important  to 
specifically  spell  out  the  hazard  in  Ae  definition. 

It  is  something  that  may  easily  be  overlooked  in  the 
evaluation  of  a  confined  space;  and,  by  highlighting 
the  entrapment  hazard,  the  final  rule  will  best 
protect  employees. 


the  record  (Ex.  14—145).  These  are  the 
hazard  characteristics  specifically 
enumerated  in  the  definition  of  “p>ennit- 
required  confined  space”.  However,  as 
noted  earlier,  the  types  of  confined 
spaces  posing  serious  hazards  to 
employees  are  wide  ran^g.  Therefore, 
the  definition  of  PRCS  also  requires 
confined  spaces  that  pose  other 
unspecified  serious  hazards  to  be 
considered  permit  spaces,  as  well. 

The  definition  proposed  in 
§1910.146(b)(23)  was  similar  to  the 
definition  promulgated  in  the  final  rule. 
OSHA  has  made  some  changes  for  the 
sake  of  clarity.  As  noted  earlier, 
provisions  corresponding  to  the  first 
three  subheadings  under  the  proposed 
definition  (paragraphs  (b)(23)(i)  through 
(iii))  have  bwn  put  under  the  generic 
definition  of  “confined  space”,  so  that 
there  is  no  need  to  repeat  them  in  the 
definition  of  PRCS.  Other  editorial 
changes  have  also  been  made  to  the 
language  of  proposed 
§1910.146(b)(23)(iv),  which  has  been 
incorporated  into  the  definition  of 
“permit-required  confined  space”  in  the 
final  rule. 

In  Issue  3  of  the  NPRM,  OSHA 
requested  comments  regarding  the 
adequacy  of  the  proposed  definition  of 
permit-required  confined  space  and 
solicited  suggestions  for  additional  or 
alternative  language. 

Over  50  commenters  responded  to 
this  issue.  Most  of  the  commenters 
suggested  that  OSHA  revise  the 
proposed  definition.  Several 
commenters  (Ex.  14-61, 14-86, 14-145, 
14-168, 14-219)  stated  that  poor  natural 
ventilation  should  be  a  component  of 
the  definition.  » 

Poor  natural  ventilation  is  not  a 
necessary  condition  for  a  confined  space 
to  be  a  permit  space.  (It  should  be  noted 
that  the  presence  or  absence  of  natural 
ventilation  is  not  relevant  to  whether  a 
space  is  confined;  it  can  only  be 
relevant  to  whether  a  confined  space  is 
considered  a  permit-required  confined 
space.)  OSHA  believes  that  the 
definition  of  hazardous  atmosphere 
adequately  addresses  the  safety  of  the 
atmosphere  within  the  space  without 
regard  to  whether  or  not  the  space  is 
poorly  ventilated.  While  natural 
ventilation  can  sometimes  prevent  the 
accumulation  of  a  hazardous 
atmosphere,  the  Agency  considers  the 
most  important  distinguishing 
characteristic,  with  respect  to 
atmospheric  hazards,  that  can  make  a 
confined  space  a  permit  space  to  be  the 
content  of  the  air  itself.  Even  with  good 
ventilation  in  a  confined  space,  certain 
areas  within  the  space  may  be  able  to 
accumulate  a  hazardous  atmosphere. 
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Another  commenter  (Ex.  14-191)  was 
concerned  that  proposed  paragraph 
(b)(23)  was  unclear  with  respect  to 
which  subparagraphs  ((i),  (ii),  (iii),  and 
(iv))  a  space  had  to  meet  in  order  to 
qualify  as  a  permit  space.  They 
recommended  that  a  space  be  required 
to  satisfy  all  the  criteria  set  forth  in 
proposed  paragraphs  (b)(23)(i)  through 
(iii)  plus  any  one  of  the  additional 
criteria  set  forth  in  paragraph  (b)(23)(iv) 
in  order  to  be  considered  a  confined 
space. 

OSHA  intended  that,  in  order  to 
qualify  as  a  permit  space,  a  space  have 
all  three  of  the  first  uiree  characteristics 
(paragraphs  (b)(23)(i)  through  (iii))  and 
at  least  one  of  the  characteristics  listed 
under  paragraph  (b)(23)(iv)  of  the 
NPRM’s  definition.  In  the  final  rule, 
OSHA  has  clarified  this  intent  in  two 
w^s. 

First,  the  final  rule  separates  the  PROS 
definition  into  two  components: 
“confined  space”  and  “permit-required 
confined  space”.  The  characteristics 
common  to  all  confined  spaces 
(proposed  paragraphs  (b)(23)(i)  through 
(iii))  are  now  contained  in  the  definition 
of  “confined  space”,  which  clearly 
indicates  that  ail  three  criteria  must  be 
met  in  order  for  a  space  to  be  considered 
“confined”.  A  permit  space  is  now 
defined  to  be  a  “confined  space” 
meeting  one  of  four  criteria 
corresponding  to  those  listed  in 
proposed  paragraph  (b)(23)(iv). 

Second,  OS^  has  adopted  language 
clarifying  the  intent  of  these  two 
definitions.  The  word  “and”  has  been 
inserted  between  the  first  and  second 
criteria  and  between  the  second  and 
third  criteria  of  the  definition  of  a 
“confined  space”  to  indicate  clearly  that 
all  three  criteria  must  be  met.  The 
introductory  text  of  the  definition  of 
“permit-required  confined  space”  states 
that  “one  or  more  of  the  [listed] 
characteristics”  (corresponding  to  those 
given  in  proposed  paragraph  (b)(23)(iv)) 
must  be  met  before  a  confined  space  is 
considered  a  permit  space. 

The  Agency  believes  that  the  final 
rule  clearly  states  the  criteria  for 
determining  what  spaces  qualify  as 
permit-required  confined  spaces. 

Proposed  paragraph  (b)(23)(i)  stated, 
as  the  first  criterion,  that  a  space  had  to 
be  “large  enough  and  so  configured  that 
an  employee  can  bodily  enter  and 
perform  assigned  work”  in  order  to  be 
considered  a  permit-required  confined 
space.  Several  commenters  (Ex.  14-4, 
14-42, 14-94, 14-99, 14-143)  Stated 
that  it  was  confusing  for  proposed 
paragraph  (b)(23)(i)  to  provide  that  a 
permit  space  was  sized  and  configured 
for  bodily  entry  when  the  definition  of 
“entry”  provided  that  entry  began  when 


the  employee’s  face  broke  the  plane  of 
the  opening  into  the  space.  Some  of  the 
commenters  (Ex.  14-42, 14-94)  noted 
that  the  proposed  definition  excluded 
spaces  whi(±  contained  hazardous 
atmospheres  and  into  which  employees 
were  able  to  insert  only  their  heads  and 
shoulders.  For  example,  Mr.  Martin 
Finkel,  a  Certified  Marine  Chemist  with 
Marine  &  Environmental  Testing,  Inc. 

(Ex.  14-4)  stated: 

The  definition  of  Permit  Required 
Confined  Space,  as  stated,  does  not  allow  for 
small  spacels]  which  permit  entry  of  a 
workert’ls  head,  but  not  his/her  whole  body. 
Such  a  space  may  prove  just  as  hazardous  if 
it  contains  an  IDLH  atmosphere  which  the 
worker  breathes.  I  recall  seeing  photos  of  a 
[fotality]  on  a  barge  where  only  the  worker's 
head  was  in  the  tank — his  body  remained 
sprawled  on  deck— yet  the  worker  was  just 
as  dead  as  if  he  had  entered  bodily. 

Therefore,  I  suggest  removing  [paragraph 
(b)](23)(i)  entirely  fi'om  the  definition  of 
Permit  Required  Confined  Space. 

The  Agency  has  not  adopted  this 
suggestion.  While  OSHA  is  concerned 
that  spaces  that  are  too  small  for 
complete  bodily  entry  may  pose  hazards 
for  employees,  the  Agency  did  not 
intend  to  cover  such  spaces  under  the 
permit  space  standard.  OSHA  believes 
that  the  NPRM  preamble  discussion  of 
permit  space  incidents  and  of  proposed 
provisions  clearly  indicates  that  the 
proposed  rule  was  intended  to  cover 
only  spaces  that  were  large  enough  for 
the  entire  body  of  an  employee  to  enter. 
As  commenters  have  correctly  noted, 
the  proposed  definition  of  “permit 
required  confined  space”  did  not  cover 
the  “small”  spaces.  Such  spaces  do  not 
meet  the  definition  of  “confined  space”, 
nor  do  they  pose  hazards  comparable  to 
those  associated  with  confined  spaces. 
Since  an  employee  cannot  totally  enter 
such  spaces,  he  or  she  should  not  have 
difficulty  withdrawing  from  the  space. 

In  order  for  a  space  to  be  considered  a 
permit-required  confined  space,  it  must 
first  be  a  confined  space.  A  space  that 
cannot  be  entered  is  not  confined; 
therefore,  it  does  not  pose  hazards 
related  to  the  difficulty  of  exiting  the 
space. 

OSHA  realizes  that  an  employee  may 
still  be  injured  or  killed  as  a  result  of 
some  atmospheric  hazard  within  such 
an  enclosed  area;  however,  this  standard 
is  not  intended  to  address  all  locations 
that  pose  atmospheric  hazards.  The 
Agency  believes  that  the  procedures 
necessary  to  protect  workers  from 
atmospheric  hazards  alone  are  not  those 
required  by  this  standard,  but  are 
required  by  other  OSHA  standards,  such 
as  Subpart  Z  of  the  General  Industry 
Standards.  The  exposed  employee  must 
also  have  difficulty  exiting  the  space  for 


many  the  requirements  of  $1910.147  to 
apply.  For  example,  the  need  for  an 
attendant  to  be  present  is  doubtful. 
Spaces  that  cannot  be  entered  are  small 
enough  to  be  readily  ventilated,  *  and  in 
many  cases  a  reaccumulation  of  a 
hazardous  atmosphere  is  highly 
imlikely.  Because  the  requirements  set 
forth  in  final  $1910.146  are  not 
appropriate  for  application  to  spaces 
into  which  an  employee  cannot 
completely  enter,  OSHA  has  retained 
the  language  proposed  in  paragraph 
(b)(23)(i),  which  appears  under  the 
definition  of  "confined  space”  in  the 
final  rule. 

OSHA  notes  that,  as  discussed 
previously  in  the  preamble,  “entry”  as 
defined  in  the  final  rule  begins  when 
any  part  of  the  entrant’s  body  breaks  the 
plane  of  the  entry  portal.  This  language 
indicates  the  Agency’s  concern  that 
exposure  to  a  permit  space  hazard  can 
occur  before  the  entire  body  of  the 
entrant  is  inside  the  space.  The 
definition  of  "entry”  is  not  intended  to 
indicate  that  a  space  large  enough  to 
accommodate  only  part  of  an 
employee’s  body  constitutes  a  permit 
space.  Therefore.  OSHA  has  determined 
that  the  definitions  of  “entry”  and 
“permit-required  confined  space”  are 
consistent. 

Proposed  paragraph  (b)(23)(ii)  stated, 
as  the  second  criterion,  that  a  space  had 
to  have  “limited  or  restricted  means  for 
entry  or  exit”  in  order  to  be  considered 
a  permit-required  confined  space.  The 
proposed  paragraph  listed  tanks, 
vessels,  silos,  storage  bins,  hoppers, 
vaults,  pits,  and  diked  areas  as  examples 
of  spaces  with  this  characteristic.  Some 
commenters  (Ex.  14-69)  felt  that  it  was 
appropriate  for  the  definition  to  cover 
open  top  spaces,  such  as  dikes  and 
excavations,  while  others  (Ex.  14-185) 
stated  that  those  same  spaces  should  not 
be  included. 

OSHA  listed  these  spaces  as  examples 
of  limited  or  restricted  entry  or  exit,  not 
as  examples  of  permit  spaces,  as  some 
rulemaking  participants  believed.  The 
final  rule,  rmder  the  definition  of 
“confined  space”,  adopts  a  sfightly 
revised  version  of  the  language 
enumerating  the  examples  to  state  this 
intent  more  clearly.  As  indicated  in  the 
preamble  to  the  proposal  (54  FR  24069), 
OSHA  notes  that  doorways  and  other 
portals  through  which  a  person  can 


*  Subpart  Z  of  part  1910  would  require  the 
employer  to  use  feasible  engineering  controls  to 
maintain  atmospheric  contaminants  below 
permissible  exposure  limits.  Normally,  ventilation 
would  be  used  to  meet  the  Subpart  Z  requirements, 
and  the  accident  information  contained  in  the 
rulemaking  record  does  not  indicate  a  need  for 
additional  regulation  of  spaces  that  caimot  be 
entered  completely. 
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walk  are  not  considered  to  be  limited 
means  for  entry  or  exit. 

Proposed  paragraph  (b)(23)(iii)  stated, 
as  the  third  criterion,  that  a  space  had 
to  be  “not  designed  for  continuous 
employee  occupancy”  in  order  to  be 
considered  a  permit-required  confined 
space.  Some  commenters  expressed 
concern  regarding  the  use  of  the  phrase 
“continuous  occupancy”  in  this 
proposed  paragraph.  Some  of  them  (Ex. 
14-94, 14-143, 14-163)  argued  that 
many  spaces  are  not  designed  for 
continuous  employee  occupancy  but 
should  not  be  considMod  as  confined 
spaces.  They  suggested  rewording  the 
proposed  definition  to  “an  enclosure 
with  a  primary  function  other  than 
human  occupancy.”  (The  suggested 
language  is  essentially  identical  to 
language  in  the  ANSI  Z117.1-1989 
definition  of  “confined  space”.) 

OSHA  notes  that  the  criterion  “not 
designed  for  continuous  human 
occupancy”  is  but  one  of  the  necessary 
three  criteria  required  for  a  space  to  be 
designated  a  confined  space.  Thus,  there 
may  be  any  number  of  spaces  that  are 
not  designed  for  continuous  human 
occupancy,  but  that  cannot  be 
considered  to  be  confined  spaces  (or, 
subsequently,  “permit-required 
confined  spaces”)  imder  OSHA’s 
definitions  because  they  do  not  meet 
both  of  the  other  two  criteria  set  forth 
in  the  “confined  space”  definition. 

The  Agency  has  determined  that  the 
suggested  language  fi-om  the  ANSI 
standard  is  not  appropriate.  Ilte  ANSI 
language  focuses  on  what  the  primary 
function  of  the  space  is.  whereas 
OSHA’s  definition  focuses  on  what  the 
space  is  designed  for.  If  the  space  is 
truly  design^  for  human  occupancy, 
then  the  primary  function  of  the  space 
is  irrelevant.  For  example,  a  vented 
telecommunications  vault  is  typically 
designed  for  continuous  human 
occupancy — the  ventilation  for  the  vault 
ensures  the  presence  of  a  normal 
atmosphere  for  an  occupant  to  breathe, 
and  the  working  dimensions  of  the 
space  are  large  enoiigh  to  allow  an  adtilt 
to  work  and  move  around  while  erect. 

It  could  be  argued,  however,  that  the 
primary  function  of  the  vault  is  to  house 

Although  the  distinction  ^tween  the 
“primary  function”  and  the  “desim”  of 
a  space  may  seem  inconsequential, 
OSHA  believes  that  the  final  rule’s 
definition  properly  places  the  focm  on 
the  design  of  the  space,  which  is  the  key 
to  whether  a  human  can  occupy  the 
space  under  normal  operating 
conditions. 

Another  commenter  (Ex  14-144) 
stated  that  OSHA  should  eliminate 
“continuous”  from  the  definition 


because  its  “Manholes  and  vaults — to 
the  extent  they  are  covered — are 
designed  for  employee  entry  and 
occupancy  in  order  to  service  telephone 
cables.” 

OSHA  has  not  accepted  this 
recommendation.  One  of  the 
characteristics  of  a  confined  space  is 
that  it  is  not  designed  for  humans  to 
enter  and  work  for  prolonged  periods 
without  any  additional  consideration  for 
safety  and  health.  With  respect  to 
manholes  and  unvented  vaults,  the 
Agency  notes  that  atmospheric  testing 
and  portable  mechanical  ventilation  are 
among  the  recc^nized  procedvires  that 
must  be  undertaken  (as  required  by 
§1910.268(o))  before  employees  can 
safely  enter  these  spaces.  ’  Therefore, 
the  final  rule’s  definition  of  confined 
space  retains  the  proposed  phrase 
“continuous  human  occupancy”. 

OSHA  notes  that  the  meaning  of 
proposed  paragraph  (b)(23Kiii)  has  been 
a  factor  in  general  duty  clause  (section 
5(a)(1))  enforcement  actions  brought  by 
the  Agency.  For  example.  General 
Dynamics  Land  Systems  Division 
(General  Dynamics)  contested  a  citation 
for  a  willful  violation  of  section  S(a)(l) 
for  failure  to  protect  employees  from 
confined  space  hazards.  The  employer 
referenced  the  proposed  language  to 
contend  that  an  M-1  tank  is  not  a 
(permit-required)  confined  space 
because  the  assembled  tank  is 
“intended”  for  continuous  employee 
occupancy.  The  Occupational  Safety 
and  Health  Review  Commission 
(OSHRC)  held  in  General  Dynamics 
Land  Systems  Div.  (15  OSlffiC  1275, 
September  11, 1991)  that  the 
classification  of  a  space  would  be  based 
on  its  condition  at  the  time  employees 
would  enter,  not  on  the  ultimate  use  of 
the  space.  The  OSHRC  determined  that 
assembled  tanks  posed  a  recognized 
hazard  (freon  exposure)  and  that  it  was 
feasible  to  abate  the  hazard.  Therefore, 
the  OSHRC  held  that  OSHA  properly 
dted  General  Dynamics  for  ^lure  to 
implement  a  permit  space  program 
when  employees  were  assigned  to  enter 
assembled  M-1  tanks  in  which  freon 
was  being  used. 

Additionally,  the  Agency  notes  that 
the  preamble  of  the  NPRM  (54  FR  at 
24097)  stated  “Some  products  are 
considered  permit  spaces  while  they  are 
being  built,  and  entries  by  workers  are 

*  Teleconununications  manholw  and  unveoted 
vaults  do  pose  confined  space  hazards  (though  they 
are  not  regulated  under  $1910.148).  The  necessary 
precautions  for  protecting  empfoyaes  entering  tbm 
spaces  from  confined  space  haza^  are  presoibed 

$19ia268(o).  As  noted  earlier,  work  in  such 
manholes  or  vaults  need  not  comply  %vith 
$1910.146  unless  they  contain  hazmds  not  fully 
addressed  by  $1010.208(o). 


required  as  part  of  the  manufacturing 
process.”  This  language  reflects  OSHA’s 
recognition  that  there  are  spaces  (such 
as  assembled  M-1  tanks)  that  may  be 
permit  spaces  during  fabrication, 
because  hazards  mi^t  be  introduced  at 
that  time  and  because  they  are  not 
designed  for  continuous  occupancy 
until  their  manufacture  has  brnn 
completed.  However,  after  they  are 
completed  and  put  to  use,  the  hazards 
created  by  the  manufacturing  process 
are  not  present,  and  they  are  then 
designed  and  intended  for  continuous 
occupancy.  Thus,  they  would  not  be 
permit  spaces  in  actual  use. 

Proposed  paragraph  (b)(23)(iv)  stated, 
as  the  fourth  criterion,  that  a  space  had 
to  contain  one  or  more  of  a  list  of  four 
specified  hazards  in  order  to  be 
considered  a  permit-  required  confined 
space.  The  four  listed  hazards  were: 

(1)  Atmospheric  hazards  (proposed 
paragraph  (b)(23)(iv)(A)). 

(2)  Engulfrnent  hazards  (proposed 
paragraph  (b)(23)(iv)(B)), 

(3)  Entrapment  haza^s  that  also  pose 
the  hazard  of  asphyxiation  (propose 
paragraph  (b)(23)(iv)(C)),  and 

(4)  Any  other  recognized  serious  ' 
safety  or  health  hazai]^  (proposed 
paragraph  (b)(23)(iv)(D)). 

The  first  three  hazard  characteristics 
provoked  no  controversy  or  substantive 
comment.  However,  some  commenters 
(Ex. 14-84, 14-160, 14-171, 14-179) 
objected  to  proposed  paragraph 
(b)(23)(iv)(D)  arguing  that  the  criterion 
set  out  therein  was  so  broad  and  vague 
that  its  application  could  result  in  some 
spaces  being  inappropriately  designated 
as  permit  spaces.  For  example.  The 
National  Solid  Waste  Management 
Association  (Ex.  14-84)  felt  that: 

The  definition  contained  in  (proposed) 
§1910.146(b)(23)(iv)  is  too  vague  as  currently 
written  to  be  workable,  specifically  the 
provision  in  subparagraph  (D). 

Another  commenter  (Ex  14-62) 
suggested  that  OSHA  delete  the 
proposed  criterion  because  “Regulation 
of  these  hazards  is  best  left  to  other 
specific  OSHA  standards  for  these 
hazards.”  Still  another  commenter  (Ex. 
14-63)  stated  that  OSHA  should  require 
employers  to  document  their 
determinations  regarding  this  criterion 
“to  assure  that  this  (criteria)  is  properly 
considered  in  assessing  the  space.” 

OSHA  does  not  agree  with  the 
comments  regarding  proposed 
paragraph  (b)(23)(iv)(D).  In  particular, 
the  Agency  has  determined  that  the 
rovision  needs  to  be  wmtied  in  the 
roadest  possible  terms  so  that 
employers  are  required  to  protect 
affixed  employees  from  any  serious 
hazards  which  may  be  confronted  in  a 
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permit  space.  Examples  of  “other" 
serious  hazards  are  radiation,  noise, 
electricity,  and  moving  parts  of 
machinery.  OSHA  also  ^lieves  that  it  is 
unnecessary  to  specif  that  employers 
document  their  compliance  with  this 
provision.  The  Agency  will  be  able  to 
determine,  based  on  an  inspection  of  a 
confined  space,  whether  or  not  the 
conditions  fovmd  pose  hazards  serious 
enough  to  warrant  designating  the  space 
as  a  permit-required  confined  space.  In 
making  this  determination.  OSHA  will 
use  the  same  sources  of  information  any 
knowledgeable  person  would:  national 
consensus  standards  and  government 
and  industry  guidelines. 

OSHA  is  promulgating  the  definitions 
of  “confined  space”,  “.non-permit 
confined  space",  and  "permit-required 
.confined  space"  as  previoxisly 
described.  The  Agency  believes,  based 
on  the  rulemaking  record  considered  as 
a  whole,  that  the  final  rule’s  definitions 
of  these  terms  properly  describe  the 
spaces  being  r^ulated  here,  that  these 
provisions  will  provide  guidance  to 
employees  and  employers  for  complying 
with  §1910.146,  and  that  this  will  result 
in  the  best  protection  for  employees 
exposed  to  permit  space  hazards. 

The  term  “permit-required  confined 
space  program  (permit  space  program)" 
means: 

...  the  employer’s  overall  program  for 
controlling,  and,  where  appropriate,  for 
protecting  employees  from,  permit  space 
hazards  and  for  regulating  employee  entry 
into  permit  spaces. 

Paragraph  (c)(4)  of  final  §1910.146 
requires  employers  whose  employees 
enter  a  permit  space  to  develop  and 
implement  a  written  "permit-required 
confined  space  program".  In 
promulgating  this  requirement,  OSHA 
has  used  this  term  to  stress  the 
importance  of  taking  a  systematic 
approach  to  permit  space  operations. 
Except  for  editorial  changes,  the 
definition  in  the  final  rule  is  very 
similar  to  the  proposed  definition  of  this 
term.  OSHA  has  replaced  the  proposed 
language  addressing  the  prevention  of 
unauthorized  employee  entry  with 
language  that  more  accurately  indicates 
the  general  purpose  of  a  permit  space 
program,  that  is,  “regulating  employee 
entry  into  permit  spaces". 

The  term  “permit  system”  in  this  final 
rule  replaces  the  proposed  term  “entry 
permit  system”.  “Permit  system”  is 
defined  as: 

...  the  employer's  written  procedure  for 
preparing  and  issuing  permits  for  entry  and 
for  returning  the  pemit  space  to  service 
following  termination  of  entry. 

The  final  rule’s  definition  is 
essentially  the  same  as  the  proposed 


definition  except  that  the  language 
specifying  that  the  permit  system 
designates,  by  name  or  title,  the 
individuals  who  may  authorize  entry 
has  been  removed.  'That  provision  is 
regulatory  in  nature  rather  than 
definitional. 

The  term  “prohibited  condition"  in 
the  final  rule  replaces  the  proposed  term 
“not-permitted  condition".  “Prohibited 
condition"  is  defined  as: 

...  any  condition  in  a  permit  space  that  is 
not  allowed  by  the  permit  during  the  period 
when  entry  is  authorized. 

“Prohibited  condition"  is  the  term 
used  in  the  final  standard’s  regulatory 
text.  Although  no  substantive  comments 
were  receiv^  cm  the  proposed  term,  the 
Agency  is  using  “prohibited",  because 
the  term  “not-pwmitted"  is  stilted.  The 
new  term  certainly  cx>nveys  the  same 
meaning  and  improves  the  readability  of 
the  standard.  The  definition  itself  has 
been  clarified  to  state  specifically  that 
the  term  “prohibited  condition"  applies 
only  to  the  period  during  whicdi  entry 
into  the  permit  space  is  authorized. 
OSHA  notes  that  there  is  no  reascm  for 
a  condition,  or  set  of  conditions,  to  be 
prohibited  in  a  permit  space  until 
employee  entry  is  authorized.  While 
this  meaning  was  intended  in  the 
proposed  definition,  it  was  not  stated 
clearly. 

The  term  “rescue  service”  means: 

...  the  personnel  designated  to  rescue 
employees  from  permit  spaces. 

The  definition  of  this  term  has  been 
taken  from  the  proposed  definiticm  of 
“in-plant  rescue  team".  This  is  the  term 
that  has  been  adopted  to  apply  to  both 
in-plant  as  well  as  outside  rescue 
services.  The  use  of  this  term  in  place 
of  the  proposed  term  and  the  rationale 
behind  the  definition  are  explained 
imder  the  discussion  of  paragraph  (k) 
later  in  this  preamble. 

The  final  rule  substitutes  the  term 
“retrieval  system"  for  the  pressed  term 
“retrieval  line”  and  defines  a  “retrieval 
system”  as: 

...  the  ecpiipment  (including  a  retrieval 
line,  chest  or  full-body  harness,  wristlets,  if 
appropriate,  and  a  lifting  device  or  anchor) 
us^  for  non-entry  rescue  of  persems  from 
permit  spaces. 

The  proposed  definition  was  similar, 
except  that  it  recognized  the  use  of 
wristlets  as  an  acceptable  alternative  to 
the  use  of  a  chest  or  body  harness.  A 
representative  of  the  Chevron 
Corporation  (Houston  Tr.  862)  has 
stated: 

We  believe  that  wristlet  devices  interfne 
with  effective  woric  and  expose  the  nnployee 
to  additional  in)ury  in  the  (event)  of  a  rescue. 


OSHA  agrees  with  this  comment  and 
has  therefore  changed  the  definition  of 
“retrieval  system"  to  make  it  clear  that 
wristlets  are  not  ordinarily  acceptable 
for  use  by  themselves.  Wristlets  may  be 
used  only  in  con)uncrion  with  a  chest  or 
body  harness,  unless  the  employer  can 
demonstrate  that  the  use  of  a  cdiest  or 
full  body  harness  is  infeasible  or  creates 
a  greater  hazard  and  that  the  use  of 
wristlets  is  the  safest  and  most  effective 
alternative.  (See  the  summary  and 
explanation  of  paragraph  (k)(3)(i)  of  the 
final  rule.)  Furthermore,  will 
permit  the  use  of  wristlets  only  if  such 
use  will  not  interfere  with  the  work  (for 
example,  by  entangling  entrants)  and 
will  not  expose  the  employee  to 
additional  injury  in  case  of  a  rescue. 

'The  Chevron  representative  further 
stated  (Houstem  Tr.  862): 

We  also  believe  that  continuously  attached 
retrieval  lines  present  entanglement 
problems.  Therefore,  we  recxxnmend  that  the 
definition  read  “Means  a  line  or  rope  secured 
at  one  end  to  the  worker  by  a  chest,  waist  or 
full-body  harness  of  the  type  that  suspends 
a  person  in  the  upright  position  and  with  its 
other  end  secured  to  a  lifting  device  or  to  an 
anchor  point  outside  the  entry.” 

Chevron  had  also  suggested  (Ex.  14- 
174)  that  the  proposed  definition  be 
revised  to  state:  “The  retrieval  line  may 
be  disengaged  at  the  weaker  during 
those  peri(^  of  activity  that  the 
employer  identifies  as  creating  hazards 
of  entanglement” 

While  OSHA  recognizes  that 
entanglement  can  pose  difficulties  for 
entries  performed  using  retrieval 
systems,  the  Agency  has  not  made  the 
suggested  changes.  First,  the  Agency 
believes  that  adding  the  suggested 
language  “of  the  type  that  suspmids  a 
person  in  the  upri^t  position"  would 
not  address  concerns  regarding  potential 
entanglement  hazards.  OSHA  also 
believes  that  compliance  with  the 
requirements  of  paragraphs  (d)  and  (k) 
of  the  final  rule  (regarding  rescue 
equipment  and  proc»dures)  will 
minimize  entanglement  hazards. 
'Therefore,  the  A^ncy  believes  that 
concerns  regarding  mtanglement  can  be 
addressed  without  revising  the 
proposed  definition.  Second,  O^iA 
believes  that,  considering  the 
suddenness  with  whidi  permit  space 
hazards  often  manifest  themselvM, 
entrants  who  have  disengaged  from 
their  retrieval  lines  are  not  adequately 
protected  from  permit  space  hazards. 
Therefore,  the  Agency  expects  that 
employers  who  have  a  reasonable  baris 
for  determining  that  the  use  of  retrieval 
systems  will  pose  excessive  ride  of 
entanglement  will  implement  (^er 
rescue  eqmpment  and  procedures. 
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Also,  a  hearing  participant  testified 
(Chicago  Tr.  96): 

In  (§1910.]146(b)(25),  we  do,  however, 
recommend  some  different  wording  for 
retrieval  line  in  that  it  appears  in  this  section 
that  a  retrieval  line  is  required  in  each  and 
every  confined  space  entry  situation.  There 
are  situations  where  retrieval  lines  are 
ineffective,  or  inappropriate,  or  simply  not 
required. 

In  particular,  the  hearing  participant 
stated  that  retrieval  lines  are  not  needed 
for  work  inside  the  mud  drum  of  a 
steam  boiler  because  entrant’s  feet  never 
enter  the  permit  space  and  that  "the 
configuration  of  the  interior  of  a 
distillation  column  or  more  complex 
vessel  will  make  a  retrieval  line 
inappropriate.”  OSHA  notes  that  the 
proposed  definition  was  provided 
simply  for  the  guidance  of  those 
employers  who  choose  to  comply  with 
the  proposed  requirement  for  rescue 
capability  (proposed  §1910.146(c)(8)) 
through  the  use  of  retrieval  lines.  OSHA 
recognizes  that  the  use  of  retrieval 
systems  is  not  always  feasible  for  permit 
space  entry.  Therefore,  as  discussed 
f^her  imder  the  summary  and 
explanation  of  paragraph  (k)(3)  of  the 
final  rule,  the  Agency  is  requiring  the 
use  of  retrieval  systems  unless  the 
system  would  increase  the  risk  to 
authorized  entrants  or  the  system  would 
not  contribute  to  rescue.  OSHA  believes 
employers  should  have  rescue 
personnel  {}erform  their  duties  from 
outside  the  permit  space  wherever 
possible,  so  that  rescuers  are  not 
exposed  to  permit  space  hazards. 

In  addition.  OSHA  has  clarified  the 
proposed  definition  by  specifying  the 
means  by  which  the  retrieval  system  is 
attached  to  the  authorized  entrant  and 
the  means  by  which  the  authorized 
entrant  is  lifted  from  the  permit  space. 
The  definition,  as  revised,  also  clearly 
indicates  that  retrieval  systems  are  to  be 
used  only  for  non-entry  rescues. 

The  term  "testing"  means: 

...  the  process  by  which  the  hazards  that 
may  confront  entrants  of  a  permit  space  are 
identified  and  evaluated.  Testing  includes 
specifying  the  tests  that  are  to  be  performed 
in  the  permit  space. 

This  definition,  which  did  not  appear 
in  the  NPRM,  was  added  to  indicate 
clearly  what  the  term  "testing”  means. 
The  final  rule,  like  the  NPRM,  sets 
testing  requirements  (in  §1910.146(d)(2) 
and  (d)(5),  for  example).  The  final  rule 
also  contains  non-mandatory  Appendix 
B,  which  contains  guidance  for 
employers  who  perform  atmospheric 
testing.  OSHA  intends  the  term  to  cover 
the  evaluation  of  permit  space 
conditions  both  at  the  time  an  employer 
initially  identifies  the  hazards  and 


devises  control  measures  and  at  the  time 
entry  would  actually  take  place. 
Additionally,  the  Agency  has 
determined  that  it  is  appropriate  to 
specify  that  the  testing  process  includes 
specifying  the  tests  to  be  performed,  so 
that  OSHA  can  determine  if  the  tests 
performed  correspond  to  the  identified 
permit  space  hazards.  A  note  has  been 
included  to  indicate  the  purpose  of 
testing. 

Paragraph  (c),  General  Requirements. 

Paragraph  (c)  sets  forth  general 
requirements  for  employers  whose 
operations  are  within  the  scope  of 
§1910.146.  This  paragraph  reflects  the 
Agency’s  determination,  discussed 
earlier  in  this  preamble,  that  it  is 
necessary  to  establish  a  comprehensive 
regulatory  framework  imder  which 
employers  are  explicitly  required  to 
identify  any  permit  spaces  at  their 
workplaces  and  to  take  the  appropriate 
measures  for  the  protection  of  affected 
enmloyees. 

Proposed  paragraph  (c)  contained 
general  requirements  for  the 
identification  of  permit  spaces  and  for 
the  protection  of  affected  employees 
from  the  hazards  posed  by  any  permit 
spaces  identified.  The  introductory  text 
of  proposed  paragraph  (c)  would  have 
requir^  employers  to  identify  any 
permit  spaces  in  their  workplaces,  to 
determine  if  their  employees  would 
enter  any  such  spaces,  and  to  take  the 
appropriate  action  (closing  off  the 
permit  space,  retaining  a  contractor,  or 
instituting  a  permit  space  program) 
based  on  that  determination.  The 
balance  of  the  paragraph  (proposed 
paragraphs  (c)(1)  through  (c)(10)) 
specified  the  elements  of  the  permit 
space  program  to  have  been  followed  by 
employers  who  had  employees  (either 
their  own  or  those  of  contractors)  enter 
permit  spaces. 

The  permit  space  program 
requirements  from  proposed  paragraph 

(c)  have,  in  general,  been  placed  in 
paragraph  (d)  of  final  §1910.146.  (For  a 
cross-reference  of  the  destinations  of  the 
provisions  of  the  proposal,  see  the 
Distribution  Table.)  A  discussion  of 
these  paragraphs  can  be  found  in  the 
summary  and  explanation  of  paragraph 

(d)  later  in  this  preamble. 

Redesignation  Table  to  §1910.146 
Proposed  paragraph  Final  paragraph 

(a)  .  (a) 

(b)  .  (b) 

(c)  intro  text  first  (c)(1) 

sentence. 

second  sentence ....  (c)(6) 

third  sentence .  (c)(3) 

fourth  sentence .  (cj(4j 


Redesignation  Table  to  §1910.146 
Continued 


Proposed  paragraph 

Final  paragraph 

(c)(1) . 

(d)(2) 

(c)(2) . 

(d)(3) 

(c)(3) . 

(d)(10) 

(c)(4) . 

(c)(2) 

(c)(5) . 

(d)(1) 

{c)(6) . 

(g) 

(0(7) . 

(d)(4) 

(c)(8) . 

(d)(4)(viii).  (d)(9) 

(c)(9) . . . 

(d)(3)(iv),  (d)(4)(vi) 

(c)(10) . 

(c)(8) 

(d)(1)  . 

(e)(1) 

(d)(2)(i) . 

■  (f)(7) 

(d)(2)(ii) . 

(0(8) 

(d)(2)(iii)  . 

(0(8) 

(d)(2)(iv)  . 

(0(9) 

{d)(2)(v)  . :. 

(0(13) 

(d)(2)(vi) . 

(0(11) 

(d)(2)(vii) . 

(0(13) 

(d)(2)(viii)  . 

(0(12).  (0(13) 

(d)(2Hix) . 

(0(13) 

(d)(2)(x)  . 

(0(14) 

(d)(3)  intro  text . 

Removed 

{d)(3)(i) . 

(0(1) 

(d)(3)(ii) . 

(0(2) 

(d)(3)(iii)  . 

(0(3) 

(d)(3)(iv) . 

(0(4) 

(d)(3)(v)  . 

(0(5) 

(d)(3)(vi) . 

(0(6) 

(d)(3)(vii) . 

(0(6) 

(d)(4)  . 

(0(15) 

(d)(5)  . 

(e)(2) 

(d)(6)  . 

(e)(5) 

(e)  intro  text . 

(g) 

(ej(l) . 

(h)(1) 

(e)(2)(i)  . 

(h)(3) 

(e)(2)(ii)  . 

(h)(4) 

(e)(3) . 

(h)(2) 

(e)(4)  . 

(h)(5) 

(f)  intro  text  . 

(g).  (i)(4) 

(mi) . . 

(i)(3) 

(f)(2)  . 

(i)(l).  (i)(6) 

(f)(3)(i) . 

(i)(5) 

(f)(3)(ii) . 

(i)(6) 

(f)(3)(iii)  . 

(i)(7) 

(0(3)(iv) . 

(i)(8) 

(f)(4)  . 

(i)(9) 

(g)  intro  text . 

(g) 

(g)(l)(i)  . 

(i)(2) 

(g)(l)(ii)  . 

(j)(2) 

(g)(l)(iii) . 

(j)(6) 

(g)(l)(iv)  . 

(j)(3) 

(g)(l)(v)  . 

(j)(3) 

(g)(l)(vi)  . 

Removed 

(g)(2) . 

(j)(5) 

(h)  intro  text  . 

(k)  intro  text 

(h)(l)(i) . 

(k)(l)(i) 

(h)(l)(ii) . 

(k)(l)(ii) 

(h)(l)(iii)  . 

(k)(l)(iii) 

(h)(l)(iv) . 

(k)(l)(iv) 

(h)(2)  . . . 

(k)(2) 

(i) . 

(c)(5) 

Paragraph  (c),  titled  “General 
requirements”  in  this  final  rule, 
corresponds  generally  to  the 
introductory  text  of  paragraph  (c)  in 
combination  with  paragraphs  (c)(4),  (3) 
and  (10)  of  the  proposed  rule.  The 
introductory  text  of  the  proposed 
paragraph  (c)  (titled  Permit  required 
confined  space  program  (entry  permit 
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program))  did  not  pertain  directly  to  the 
establishment  of  a  permit  program,  but 
contained  information  and  requirements 
leading  up  to  the  development  of  a 
permit  program.  OSHA  has  decided  that 
the  inclusion  of  these  requirements  in  a 
separate  paragraph,  preening  the 
paragraph  pertaining  to  the  permit  entry 
program,  is  logical  and  adds  clarity  to 
the  final  rule.  Therefore,  paragraph  (c), 
titled  General  requirements,  has  been 
added  to  the  final  rule. 

Paragraph  (c)(1)  of  the  final  rule 
requires  employers  to  evaluate  their 
workplaces  and  to  determine  if  they 
contain  permit-required  confined 
spaces.  This  provision  corresponds  to, 
and  is  essentially  the  same  as,  the  first 
sentence  of  the  introductory  text  of 
proposed  paragraph  (c).  OSHA  has 
included  a  note  referencing  Appendix 
A,  the  decision  flowchart,  to  facilitate 
compliance  with  the  final  rule. 

A  tew  rulemaking  participants  (Ex. 
14-116, 14-170, 138)  stated  that  it  was 
inappropriate  to  require  an  initial 
survey  of  workplaces  to  identify  permit 
spaces.  For  example,  the  Chemical 
Manufacturers  Association  (CMA),  in  its 
post-hearing  comment  (Ex.  138), 
objected  to  proposed  paragraphs  (c)  and 
(c)(1).  CMA  interpret^  the  proposal  to 
require  a  “grand  survey”  of  the 
workplace  to  identify  permit-required 
confined  spaces,  followed  by  an 
analysis  of  the  severity  of  the  associated 
hazards  in  those  spaces.  Another 
commenter,  the  Monsanto  Company 
(Ex.  14-170),  stated: 

Paragraph  (c)(1)  could  be  interpreted  to 
require  an  initial  survey  to  identify  all 
confined  spaces  and  to  assess  the  severity  of 
the  hazards  that  would  be  encountered  by 
those  who  may  enter  these  confined  spaces 
at  any  future  time.  Monsanto  agrees  with  the 
concept  of  identifying  confined  spaces  and 
their  hazards  but  strongly  disagrees  that  an 
initial  survey,  should  that  be  OSHA’s  intent, 
is  necessary.  In  fact,  it  could  be 
counterproductive  to  good  hazard  control. 
Not  only  do  confined  spaces  change,  as 
03HA  acknowledges,  but  the  hazards 
involved  in  the  confined  spaces  often  change. 
The  hazards  could  be  difierent  for  the  same 
confined  space  depending  on  the  work  that 
is  planned  to  be  done  inside  the  space.  For 
all  of  these  reasons,  Monsanto  believes  that, 
and  has  demonstrated  that,  employees  can 
identify  confined  spaces  and  the  hazards 
thereof  by  1)  training  them  to  recognize 
confined  spaces,  2)  to  identify  the  hazards 
and  assess  their  severity,  and  3)  select  and 
implement  their  protective  measures  just 
prior  to  executing  the  entry  and  as  a  part  of 
the  preparation  of  the  entry  permit.  We 
would  strongly  recommend  that  OSHA  not 
require  an  initial  identification  of  all  spaces 
and  their  severities.  (Emphasis  suppli^  in 
original.) 

NIOSH  testified  (Washington  Tr.  110) 
in  favor  of  the  proposed  requirement 


stating:  “In  37  of  the  44  inddrats 
[investigated  as  part  of  the  FACE  project 
through  December  1988]  failures  to 
recognize  the  operations  as  involving  a 
confined  space  was  a  contributing 
factor.” 

OSHA  has  determined  that 
workspaces  that  meet  the  definition  of 
permit  space  need  to  be  identified  at  the 
time  the  final  rule  goes  into  eflect  rather 
than  when  the  employer  deddes  that 
certain  workspaces  will  be  entered.  The 
Agency  believes  that  the  initial 
workplace  survey  is  essential  because, 
at  the  very  least,  it  alerts  the  employer 
to  the  need  for  meastires  to  prevent 
unauthorized  entry.  Also,  delays  in 
efforts  to  identify  permit  spaces  could 
compromise  the  safety  of  entry 
operations  undertaken  to  deal  with 
emergendes  or  other  unforeseen 
circumstances.  If  an  employer  has  not 
evaluated  the  workplace,  he  or  she 
would  not  even  be  able  to  provide  the 
necessary  training  to  employees  so  that 
they  can  indeed  readily  identify  permit 
spaces.  In  any  event,  relying  on 
employees  as  the  primary  source  of 
information  for  identifying  and 
controlling  permit-requir^  confined 
spaces  would  improperly  place  the 
prindpal  burden  for  worker  safety  on 
the  employee  rather  than  on  the 
employer,  who  is  in  the  better  position 
to  identify  hazards  present  in  ^s  or  her 
own  workplace. 

OSHA  has  also  determined,  based  on 
the  incident  data  in  the  rulemaking 
record  (Ex.  13-10, 13-15, 13-16, 14- 
159),  that  the  failure  to  identify  permit 
spaces  properly  has  resulted  in  many 
fatalities  and  injuries.  The  Agency 
believes  that  the  initial  survey  will 
facilitate  employers'  efforts  to  develop 
and  implement  appropriate  measures  so 
that  a  protedive  permit  space  program 
is  in  place  when  entry  operations  are 
initiated. 

OSHA  notes  that  the  comments 
opposing  this  provision  in  its  proposed 
form  were  more  concerned  that  the 
Agency  would  require  a  detailed  hazard 
analysis  for  each  space  identified  as  a 
possible  permit-required  confined 
space.  Final  §1910. 146(c)(1)  requires 
only  the  identification  of  permit  spaces. 
The  detailed  evaluation  and 
classification  of  hazards  found  within 
the  space  is  addressed  by  paragraph 
(d)(2),  which  is  discussed  later  in  this 
preamble.  OSHA  further  notes  that  any 
entry  into  a  confined  space  performed 
in  order  to  determine  whether  or  not 
that  space  is  a  permit  space  must  be 
performed  as  if  the  space  were  known 
to  be  a  permit  space. 

Para^ph  (c)(2),  which  corresponds 
to  propos^  paragraph  (c)(4),  addresses 
the  employer’s  responsibility  to  inform 


their  employees  of  the  presence  of 
permit-required  confin^  spaces.  This 
paragraph  in  the  final  rule  requires 
employers  who  find  permit  spaces  in 
their  woricplaces  to  inform  e^osed 
employees  of  the  existence  and  location 
of  those  permit  spaces. 

Proposed  para^ph  (c)(4)  would  have 
required  all  permit  spaces  to  be  posted 
with  signs  indicating  what  hazards  were 
present  and  that  only  authorized 
entrants  could  enter.  Some  respondents 
to  the  NPRM  (Ex.  14-76, 14-77) 
objected  to  this  paragraph  of  the 
proposal,  basing  their  objections  on  the 
opinion  that  such  a  requirement  would 
be  prohibitively  expensive  and  an 
invitation  to  unauthorized  entries, 
particularly  by  teenagers,  and  to 
vandalism.  In  Issue  14  of  the  hearing 
notice  (54  FR  41463),  OSHA  asked  for 
further  information  on  the  proposed 
requirement  for  the  posting  of 
informational  signs  near  permit  spaces. 
OSHA  asked,  in  its  hearing  notice,  how 
such  spaces  should  be  identified  to 
protect  employees.  The  Agency  also 
requested  actual  and  projected  costs  of 
informing  employees  that  a  workplace 
contains  permit  spaces. 

The  Agency  received  extensive 
written  comments  addressing  paragraph 
(c)(4)  (Ex.  14-9,  14-30, 14-45, 14-52, 
14-57, 14-59, 14-68. 14-76, 14-78, 14- 

80. 14- 86, 14-88, 14-91, 14-94, 14-101, 
14-111,  14-133, 14-143, 14-150, 14- 

153. 14- 157, 14-163, 14-188, 14-170, 
14-173, 14-174, 14-176, 14-178, 14- 

179. 14- 184, 14-189, 14-191, 14-214, 
14-222).  There  also  was  discussion  of 
the  issue  during  the  public  hearings 
(Houston  Tr.  779-780, 940-942;  Qiicago 
Tr.  272-274,  447-448). 

One  commenter  offered  support  for 
the  proposed  requirement  to  require 
signs  at  all  confined  spaces.  The  Quaker 
Oats  Company  (Ex.  14-173)  stated: 

We  recommend  that  ail  permit  spaces  be 
posted,  notifying  employees  that  hazards 
may  be  present  and  only  authorized  entrants 
[may]  enter.  These  signs  would  be 
appropriate  postings  during  non-entry  times 
and  during  the  permitted  entry.  All 
employees  should  be  instructed  as  to 
restricted  areas,  and  confined  spaces  should 
be  seemed  whenever  feasible  with  posiUve 
barriers  such  as  locks. 

An  overwhelming  majority  of 
commenters,  however,  objected  to  the 
proposed  requirement  for  posting  signs 
identifying  all  permit-required  confined 
spaces  and  the  hazards  contained 
within  the  spaces  (Ex.  14-9, 14-76, 14- 

78. 14- 80, 14-88, 14-94, 14-111, 14- 

143. 14- 153, 14-170, 14-176, 14-189, 
14-222, 138).  The  commenters  who 
objected  to  the  proposed  requirement 
identified  several  burdens  related  to  the 
proposed  rule. 
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Some  objections  cited  the  great 
expense  and  total  impracticality  of 
posting  a  sign  at  the  entrance  to  every 
confined  space  in  the  workplace.  For 
example,  S.C.  Johnson  &  Son,  Inc. 
(Ex.14-222)  stated: 

The  problem  with  this  provision  is  that  it 
would  require  signs  to  be  posted  at  hundreds 
of  thousands  of  locations.  Virtually  every 
piece  of  equipment,  vault,  or  pit  large  enough 
for  an  employee  to  “stick  his  head  in”  would 
qualify  as  a  {^ential  confined  space. 

In  a  similar  vein,  the  Eastman  Kodak 
Company  (Ex.  14-176)  stated: 

In  a  complex  chemical  plant,  there  will  be 
hundreds  of  tanks,  reactors,  columns,  and 
other  process  vessels  which  qualify  imder  the 
proposed  definitions. 

Union  Carbide  (Ex.  14-88)  also 
objected  to  the  numerous  signs  that 
would  be  required  as  follows: 

The  problem  with  both  provisions  is  that, 
as  applied  to  a  modem  chemical  plant,  they 
would  require  identification,  evaluation,  and 
notification  of  hundreds  or  thousands 
(perhaps  tens  of  thousands)  of  confined 
spaces.  Virtually  every  piece  of  equipment, 
vault  or  pit  large  enough  for  an  employee  to 
enter  would  qualify  as  a  confined  space,  and 
there  are  uncounted  numbers  of  those. 

Every  manhole  into  a  sewer  or  electrical  or 
telecommunications  area  is  a  confined  space. 
Would  OSHA  require  every  manhole  cover 
throughout  the  United  States  have  a  sign 
warning  of  the  hazards  which  may  be 
present? 

OSHA  also  received  testimony  at  the 
hearings  (Chicago  Tr.  272-274;  Houston 
Tr  779-780. 940-942)  regarding  the 
number  of  signs  that  would  be  reqtiired. 
For  example,  Rohm  &  Haas  (Houston  Tr. 
941)  testified  as  follows: 

This  aspect  would  require  us  to  post  up  to 
3000  additional  signs  in  our  plant  This  type 
of  labelling  would  be  counter-productive  and 
would  also  detract  from  the  performance- 
oriented  goal  of  the  standard. 

Posting  of  signs  would  create  over-reliance 
on  a  sign  to  identify  a  confined  space.  We  are 
concerned  that  we  may  miss  identifying 
many  of  these  spaces  during  the  plant-wide 
survey  mentioned  above,  and  as  a  result 
some  spaces  will  not  have  signs  posted.  If  an 
employee  relies  on  a  sign  to  tell  him  that  a 
confined  space  hazard  exists,  he  may 
determine  that  a  confined  space  hazard  is  not 
present  if  a  sign  is  not  posted 

Similarly.  AMOCO  testified  (Chicago 
Tr.  272)  as  follows: 

Paragraph  (c)(4)  requires  the  posting  of 
signs  near  the  entrance  of  confined  spaces. 
There  is  no  qualifier  to  indicate  that  the  signs 
would  be  required  only  when  there  is  a 
potential  access  to  the  space.  A  broad 
interpretation  of  this  paragraph  would 
require  us  to  post  signs  at  the  potential 
entrances  of  confin^  spaces  regardless  of 
whether  access  to  the  space  is  physically 
possible. 


In  our  facilities,  there  are  literally 
thousands  of  potentiaTentrances  to  confined 
spaces. 

Some  commenters  identified  the 
impracticality  of  identifying  such  spaces 
as  storm  and  sanitary  sewers.  For 
example.  United  Te^nologies  (Ex.  14- 
178)  stated: 

We  know  of  no  practical  method  of  posting 
signs  near,  yet  outside  of,  manholes  located 
at  grade  level  in  roadways,  parking  lots,  floor 
spaces,  etc. 

The  City  of  Cincinnati  (Ex.  14-9)  also 
noted  the  impracticality  of  applying  the 
posting  requirement  to  manholes  and 
sewers  as  follows: 

Many  areas  in  the  municipality  meet  the 
criteria  of  “permit  required  confined  spaces,” 
but  do  not  allow  for  the  pmsting  of  signs.  All 
of  our  sewers  fall  into  this  category,  both 
storm  water  and  combined  sewers. 

In  a  public  environment,  signs  on  every 
manhole  in  the  street  is  impractical! 

Other  commenters  identified  the 
burden  of  listing  individual  hazards  in 
a  confined  space  on  the  sign.  They 
argued  that  ^e  burden  of  updating  or 
replacing  signs  whenever  the  hazards 
within  a  confined  space  changed  or 
whenever  the  sign  was  destroyed  was 
unreasonable.  For  example.  Union 
Carbide  (Ex.  14-88)  commented  as 
follows: 

Besides  the  burdens  associated  with  those 
requirements.  Union  Carbide  is  concerned 
that  they  may  actually  pose  hazards  to 
employees.  The  main  hazard  is  an 
overreliance  on  lists  and  signs.  The  presence 
of  hundreds  or  thousands  of  signs  throughout 
a  chemical  plant  would  tend  to  downgrade 
awareness  on  the  part  of  employees,  who 
would  come  to  assume  that  if  a  space  is  not 
on  a  list  or  lacks  a  sign,  then  it  is  not  a 
permit-required  confined  space.  Yet,  the 
large  number  of  such  spaces  creates  the  very 
real  possibility  that  some  may  be  overlooked, 
despite  the  most  vigilant  of  programs.  The 
result  could  be  employee  entry  into  permit- 
required  confined  spaces  without  taking  the 
necessary  precautions.  Even  if  every  single 
permit  space  were  identified  on  a  list  and 
with  a  sign,  signs  fall  off  or  are  obscured, 
particularly  in  chemical  plants  where  sign 
maintenance  is  a  major  undertaking.  Where 
hazards  change  with  changes  in  service,  a 
posted  sign  may  be  outdated  and  hence 
dangerously  misleading. 

Organizational  Resources  Counselors, 
Inc.  (ORC,  Ex.  14-143)  echoed  this 
concern: 

Also,  even  when  a  sign  has  been  posted 
outside  a  confined  space,  it  can  deteriorate, 
be  removed,  or  become  obscured.  Where 
hundreds  of  such  signs  must  be  posted,  it  is 
even  more  likely  that  at  least  some  of  the 
signs  will  be  damaged,  removed,  or  obscured. 

Finally,  requiring  each  sign  to  list  the 
hazards  whic^  could  be  present  in  each 
confined  space  would  be  an  administrative 
nightmare,  especially  where  the  hazards  of 


confined  spaces  change  frequently  or  are 
varied.  For  example,  the  hazards  posed  by 
entry  into  a  tank  or  vessel  will  dep>end  on  the 
last  contents.  Are  new  signs  to  be  posted 
every  time  a  new  chemical  is  introduced? 

One  hearing  participant  (Chicago  Tr. 
273)  also  claimed  that  sign  maintenance 
would  be  costly,  testifying  as  follows: 

Since  most  of  the  signs  in  a  refinery  or 
chemical  plant  are  exposed  to  weather,  their 
maintenance  would  Im  extremely  expensive. 

The  Chemical  Manufacturers 
Association  (Ex.  138)  maintained  that 
signs  can  create  a  false  sense  of  security 
and  can  lead  to  information  overload. 
They  contended  that  a  large  number  of 
warning  signs,  which  would  be  required 
in  many  chemical  plants,  would  be 
ineffective  because  employees  tended  to 
ignore  them. 

As  an  alternative  to  posting  signs, 
many  commenters  suggested  the  use  of 
an  effective  confined  space  permit  entry 
system  in  combination  with  training  as 
an  alternative  to  posting  signs  (Ex.  14- 
57, 14-76, 14-78, 14-86, 14-88, 14-91, 
14-94, 14-111, 14-143, 14-157, 14-170, 
14-176, 14-184, 138).  For  example, 
Beaumont  &  Associates  (Ex.  14-57) 
stated: 

Employee  training  about  confined  spaces 
should  be  allowed  in  place  of  signs 
designating  confined  spaces. 

Also,  the  Texas  Chemical  Coimcil, 

(Ex.  14-86)  said: 

It  is  critical  that  employees  be  trained,  as 
well  as,  possibly  reminded,  depending  upon 
the  entry  condition. 

Union  Carbide  (Ex.  14-88)  supported 
the  training  alternative  as  follows: 

In  its  years  of  experience  with  confined 
space  permit  programs.  Union  Carbide  has 
learned  that  proper  employee  training  and 
education  to  identify  permit  spaces  and  their 
hazards  are  more  effective,  more  efficient, 
and  safer  than  the  overly  burdensome 
approach  proposed. 

Still  another  commenter  (Ex.  14-91) 
agreed  with  this  point,  stating: 

Training  is  a  more  appropriate  and 
effective  means  of  informing  employees  of 
permit  space  hazards. 

One  commenter  (Ex.  14-68) 
disagreed,  arguing  that  training  was  an 
ineffective  means  of  preventing 
imauthorized  entry,  as  follows: 

Training  is  not  an  effective  means  of 
preventing  unauthorized  entry  nor  is  a 
posted  sign.  The  use  of  the  conjunction,  “or,” 
in  the  proposed  standard  leaves  the  employer 
a  choice  among  providing  a  positive  denial 
of  entry  provision  such  as  a  locked  barrier, 
posting  a  warning  sign  or  providing  training. 
There  should  be  no  doubt  that  the  first  choice 
will  usually  be  “training”  such  as  “Don’t  go 
in  there.”  At  most,  a  si{^  may  be  posted  to 
supplement  the  instructions.  These 
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precautions  are  so  inadequate  as  to  be  no 
precaution.  [Emphasis  supplied  in  original.] 

Many  of  the  accidents  in  the 
rulemaking  record  resulted  when  an 
employee  failed  to  recognize  the 
hazards  involved  in  entering  a  permit- 
required  confined  space.  Therefore, 
OSHA  has  determined  that  it  is 
important  to  identify  permit  spaces  and 
to  inform  employees  of  their  presence 
and  the  hazards  involved. 

At  the  time  of  the  proposal,  OSHA 
believed  that  the  posting  of  warning 
would  be  the  most  cost  effective  method 
of  warning  employees.  In  that  regard, 
the  Agency  recognized  that  training  all 
employees  in  the  location  of  all  permit 
spaces  and  in  the  hazards  involved  in 
each  space  could  impose  significant 
costs  on  employers.  However,  as 
brought  out  by  the  rulemaking 
participants,  the  posting  requirement  in 
the  proposal  did  not  account  for  existing 
permit  space  programs  that  have  been 
successfiilly  protecting  employees, 
using  a  wide  range  of  approaches  to 
providing  the  necessary  information  to 
en^loyees. 

The  record  also  indicates  that  some 
rulemaking  participants  interpreted 
proposed  paragraph  (c)(4)  to  require  the 
specific  hazards  posed  by  the  space  to 
be  listed  on  the  sign.  OSHA  did  not 
intend  the  sign  to  contain  a  list  of  all  the 
specific  hazards  posed  by  the  permit 
space.  Rather,  the  proposed  rule  would 
simply  have  required  the  basic  type  of 
hazard  (such  as  asphyxiation  and 
engulfinent)  to  be  mentioned.  In  fact,  in 
explaining  this  provision  of  the 
proposal  (54  FR  24091),  OSHA  stated: 

The  Agency  believes  that  employees  need 
this  information  to  understand  the 
seriousness  of  potential  hazards  in  the 
workplace.  The  Agency  anticipates  that 
compliance  with  this  requirement  would 
ensure  that  employees  who  are  not  involved 
in  permit  space  operations  would  be 
sufficiently  informed  so  that  they  would  not 
attempt  to  enter  permit  spaces.  OSHA  notes 
that  only  personnel  who  work  with  permit 
s{>aces  would  need  to  know  more  about  the 
potential  hazards. 

In  order  to  recognize  all  methods  of 
informing  employees  and  to  clarify  the 
intent  of  the  rule,  OSHA  is  adopting  a 
performance-oriented  version  of 
proposed  paragraph  (c)(4)  in  the  final 
standard.  Paragraph  (c)(2)  of  final 
§1910.146  reads  as  follows: 

If  the  workplace  contains  permit  spaces, 
the  employer  shall  inform  exposed 
employees,  by  posting  danger  signs  or  by  any 
other  equally  effective  means,  of  the 
existence  and  location  of  and  the  danger 
posed  by  the  permit  spaces. 

OSHA  believes  that  this  language  will 
require  employers  to  protect  their 
employees  but  will  also  allow  them  to 


use  the  most  cost-effective  method 
available.  For  example,  employers  who 
are  already  providing  sufficient  training 
to  protect  their  employees  effectively 
need  not  purchase  and  maintain 
tmnecessary  signs.  On  the  other  hand, 
employers  can  choose  to  post  danger 
signs  to  protect  employees  if  they 
desire.  Whatever  method  is  used,  the 
standard  requires  it  to  inform  employees 
exposed  to  the  hazards  posed  by  permit- 
required  confined  spaces  of  the 
existence,  location,  and  danger  of  those 
spaces.  Additionally,  the  provision  in 
the  final  rule  makes  it  clear  that  the  sign 
is  to  indicate  the  danger  involved  in 
permit  space  entry,  not  to  list  all  the 
specific  hazards  that  might  be 
encountered. 

In  enforcing  this  provision,  OSHA 
will  check  to  ensure  that  methods  other 
than  warning  signs  are  truly  effective  in 
imparting  the  required  information  to 
employees.  General  training  in  the 
OSHA  standard,  for  example,  cannot  be 
expected  to  adequately  inform 
employees  of  the  location  of  permit 
spaces  in  the  workplace.  The  final  rule 
places  the  biudens  of  identifying  the 
spaces  and  of  controlling  the  resultant 
hazards  on  the  employer  not  on  the 
enmloyee. 

Some  commenters  suggested  that 
OSHA  adopt  a  limited  posting  rule  that 
would  recognize  the  posting  of  copies  of 
the  entry  permit  at  the  entrance  to  those 
spaces  that  are  opened  for  entry  or  that 
would  require  signs  only  for  permit 
spaces  that  could  be  entered 
inadvertently.  For  example,  the 
Monsanto  Company  (Ex.  14-170) 
suggested: 

We  recommend  that,  instead  of  this 
burdensome  approach,  the  permit  itself  serve 
as  the  communication  of  the  hazards  since  it 
will  be  posted  during  an  actual  entry.  If  a 
vessel  has  multiple  entry  points  during  a 
confined  space  entry  then  additional  signs  or 
copies  of  the  permit  could  be  posted  at  those 
points  to  serve  as  the  hazard  advisory. 

The  Chevron  Corporation  (Ex.  14- 
174) added: 

We  believe  that  this  section  should  be 
reworded  to  allow  either  signs  or  copies  of 
completed  permits  that  are  posted  near  or  at 
the  entrance  to  the  permit  space  to  be  used 
to  notify  employees  of  the  hazards  and  that 
only  authorized  individuals  may  enter  the 
permit  space.  The  permit  system  is  intended 
to  provide  all  information  about  the  permit 
space  on  the  pennit  itself  and  it  only  seems 
reasonable  that  a  copy  of  the  permit  should 
be  able  to  serve  as  the  written  means  of 
information  about  the  space. 

In  its  prehearing  comment  (Ex.  14- 
143),  the  Organization  Resources 
Cotmselors,  Inc.  (ORC)  stated: 

ORC  believes  that  posting  a  sign  at  or  near 
every  identified  permit  space  is  unnecessary. 


costly  ,  and  inappropriate  for  those  spaces 
which  do  not  provide  an  opportunity  for 
random  or  inadvertent  entry.  In  an  average 
chemical  plant  or  refinery,  there  will  be 
hundreds  of  vessels,  columns,  tanks,  and 
other  pieces  of  process  equipment  which 
would  meet  the  criteria  for  definition  as 
permit  required  confined  spaces,  but  which 
offer  no  opportunity  for  casual  or  inadvertent 
entry  because  these  spaces  are  closed  when 
in  service,  and  cannot  be  opened  to  permit 
entry  Mdthout  significant  amounts  of  labor 
and  tools. 

It  is  appropriate  to  post  a  sign  where  there 
is  opportunity  for  random  unauthorized,  or 
casud  or  inadvertent  [entry],  such  as  an  open 
pit.  In  addition,  it  would  be  appropriate  to 
post  signs  near  spaces  that  have  been  opened 
to  permit  entry  by  authorized  employees  to 
make  others  aware  that  entry  into  the  space 
is  prohibited  to  unauthorized  individuals. 

OSHA  has  not  adopted  any  of  these 
suggestions.  Posting  the  entry  permit 
would  not  serve  to  inform  unauthorized 
employees  of  the  danger  of  entry.  If 
there  is  no  authorized  entry  being 
conducted,  there  would  be  no  permit  to 
post.  Thus,  posting  entry  permits  would 
not  function  to  warn  employees  of 
spaces  that  were  not  the  subject  of  an 
entry  permit.  Additionally,  once 
authorized  entry  was  rmderway,  an 
attendant  would  be  stationed  to  prevent 
unauthorized  employees  from  gaining 
access  to  the  space  (final 
§1910.146(i)(8)). 

ORC’s  suggested  approach  would 
seemingly  allow  permit  spaces  to  be 
configured  so  that  employees  could 
enter  them  “casually”  or 
"inadvertently”.  The  Agency  believes 
that  it  is  important  to  ensure  that 
unauthoriz^  employees  cannot  enter 
permit  spaces  unintentionally. 
Paragraphs  (c)(3),  (d)(1),  (i)(8),  and  (j)(5) 
of  the  final  rule  specifically  require 
employers  to  take  measures  intended  to 
prevent  such  entry.  Allowing  permit 
spaces  to  remain  \mguarded  to  the 
extent  that  employees  could  “casually” 
or  “inadvertently”  enter  them  is 
prohibited  by  the  standard  altogether. 
For  example,  assuming  that  they  are 
configured  as  permit-reqiiired  confined 
spaces,  open  pits  would  have  to  be 
guarded  in  some  maimer  to  prevent 
access  to  the  spaces  except  when  an 
authorized  entry  was  imaertaken. 

ORC  also  suggested  that  it  would  be 
appropriate  to  post  pennit  spaces  indiere  there  is 
"opportunity  for  random  unauthorized"  oitry. 
OSHA  considers  all  unauthorized  entiv  to  be 
basically  random  in  nature.  Because  of  the  nature 
of  their  comments  and  of  their  example  (open  pits), 
the  Agency  does  not  believe  that  ORC  intended  to 
recommend  posting  all  permit  spaces  subject  to 
unauthorized  entry  with  signs.  Therefore.  OSKA 
has  discussed  their  suggestion  of  posting  permit 
spaces  subject  to  "casual”  or  "inadvertent”  entry. 
While  it  is  possiUa  that  ORC  and  others  who  made 
similar  comments  intended  something  dse,  OSHA 
could  not  determine  what  that  intent  might  be. 
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Therefore,  OSHA  is  not  adc^ng  the 
ORC  suggestion. 

OSHAoetieves  that  ORC's  concerns 
regarding  the  number  and  types  of 
spaces  that  need  to  be  postM  are  being 
addressed  by  the  final  rule.  The  final 
rule  would  not  require  the  posting  of 
any  permit  space  ediose  only  means  of 
access  necessitates  the  use  (rf  tools  or 
keys,  provided  that  the  employees  vdio 
are  expected  to  gain  entry  into  these 
spaces  ate  train^  to  recognize  the 
hazards  involved.  Restricting  access  to 
permit  spaces  in  this  manner  protects 
employees  effectively  without  the  use  of 
signs. 

Paragraph  (cK3)  (tf  the  final  rule 
addresses  employers  who  decide  that 
their  emplo3^^  will  not  enter  permit 
spaces.  This  provision  requires  such 
employers  to  take  effective  measures  to 
prevent  their  employee  from  entering 
permit  spaces.  These  measures  could 
include  permanently  closing  the  space 
and  barriers,  supplemented  by  training 
employees  and  posting  danger  signs.  In 
any  event,  die  steps  taken  by  the 
employer  must  be  e^ctive  in 
preventing  employee  mtry  into  permit 
spaces. 

Paragraph  (cK3)  of  the  final  rule  has 
been  t^n  from  the  third  sentence  of 
the  introductory  text  of  proposed 
paragraph  (c),  on  which  OSHA  received 
no  substantive  comment.  The  proposed 
introductory  text  simply  refer^  to 
proposed  paragraph  (c){lO),  relating  to 
duties  to  other  employers,  as  being  the 
only  requirement  other  than  those  in  the 
introductory  text  that  applied  to 
employers  whose  employees  do  not 
enter  permit-required  confined  spaces. 

In  the  final  rule,  due  to  the  change  in 
format  of  paragraph  (c)  discussed 
earlier,  §1910.146(c)(3)  lists  all  other 
requirements  that  must  be  met  by  these 
employers: 

(1)  Paragraph  (cKl)  relating  to 
identification  of  permit  spaces  in  the 
workplace  (first  sentence  of 
introductory  text); 

(2)  Paragraph  (c)(2)  relating  to 
informing  employees  of  the  presence  of 
permit  spaces  (proposed  paragraph 
(c)(4)): 

(3)  Paragraph  (c)(6)  relating  to  changes 
in  confined  spaces  (second  sentence  of 
introductory  text);  and 

(4)  Paragraph  (cK8)  relating  to  work 
by  contractors  (proposed  paragraph 
(c)(10)). 

OSHA  believes  that  these  provisions 
in  the  final  rule  will  protect  employees 
in  workplaces  where  permit  space  entry 
is  prohibited. 

Paragraph  (c)(4)  of  the  final  rule 
requires  t^t  employers  who  decide  to 
have  employees  enter  permit  spaces 
establish  written  permit  space  programs 


(permit  programs)  which  comply  with 
§1910.146.  This  provinon  is  ba^  on 
the  fourth  sentence  of  the  introductory 
text  of  proposed  paragrwh  (c). 

OSHA  notes  that  the  final  rule,  unlike 
the  proposed  rule,  specifies  that  the 
program  must  be  written.  A  written  plan 
is  necessary  so  that  .confusion  or 
misunderstanding  regarding  the 
program’s  requirements  is  avoided. 

A  written  permit  program  was 
strongly  supported  by  Mi.  John  Moran, 
an  OSHA  e}q>ett  witnesses  who  testified 
at  the  Washington,  D.C.,  public  hearing. 
In  his  written  testimony  (Ex.  22),  Mr. 
Moran  stated  his  views  regarding  a 
written  program: 

The  preparatioa  of  an  employer-specific 
written  confined  space  program  is  essential, 
in  my  view.  It  serves  not  o^y  as  an  essential 
reference  fix'  supervisors  and  operators,  but 
forces— or  should  force — thoughtful 
consideration  of  employer-specific  issues 
relevant  to  development  and  implementation 
of  an  effective  confined  spaces  program. 

The  Food  and  Allied  Service  Trades 
(FAST)  of  the  AFL-QO  (Ex  14-213) 
also  supported  a  written  program,  as 
follows: 

We  cannot  overstate  the  importance  of  a 
writtai  plan.  Having  the  plan  maintained  in 
this  form  and  available  for  worksite 
inspection  offers  an  invalu^le  set  of 
{xotections  for  the  workers  employed  at 
facilities  where  confined  spaces  may  exist. 
[Emphasis  supplied  in  original.) 

Mr.  Keith  Mestrich  of  FAST  testified 
at  the  Chicago  public  hearing  (Chicago 
Tr.  37)  concerning  the  benefits  of  a 
written  plan: 

With  a  written  plain]  it  provides  workers 
and  the  representatives  a  chance  to  gp  into 
the  plant  and  take  a  look  exactly  how  the 
employer  plans  to  fill  out  the  permits;  who 
he  plans  to  allow  in  entry  spaces;  the  training 
that’s  going  to  go  on;  everything  that  should 
be  happening  whenever  a  worker  goes  into  a 
confined  space. 

Mr.  Robert  Hill  of  the  Oil,  Chemical 
and  Atomic  Workers  International 
Union  (Houston  Tr.  1063)  also  felt  that 
the  permit  program  should  be  in 
writing; 

This  standard  should  state  that  the  pennit 
required  confined  space  entry  program  must 
be  written  and  accessible  to  employees....  It 
is  the  workers  who  enter  and  perform  work 
in  the  permit  spaces. 

The  Utility  Workers  Union  also 
recommended  that  a  written  permit 
space  program  be  required.  Mr.  Michael 
Kenny,  testifying  on  their  behalf 
(Chicago  Tr.  649),  stated: 

Accountability  rates  an  equal  place  with 
training  for  a  successful  confined  space 
program.  A  written  permit  system  identifying 
hazards  in  the  jiermit  space,  restricting 
access  to  authcxized  employees,  will  provide 
accountability. 


OSHA  agrees  with  these  comment«« 
that  a  writtoi  program  provides  the  very 
basis  of  any  pennit  space  entry 
operation,  providing  a  reference  for 
guidance  and  direct^  to  supervisors 
and  employees  alika  A  program  that  is 
in  writing  will  abo  serve  to  place 
account^lity  for  all  functirms  related 
to  permit  space  entry  and  will  aid  in 
avoiding  mistakes  and 
misunderstandings.  Additionally, 
because  of  the  flexibility  and  discretion 
which  the  standard  provides  to  the 
employer  in  achieving  compliance,  a 
written  plan  is  essential  to  demonstrate 
that  all  aspects  of  permit  space  entry 
have  been  taken  into  consideration.  For 
these  reasons,  O^IA  has  decided  to 
specify  in  the  final  rule  that  the  pennit 
space  program  be  in  writing.  The 
requirement  for  a  written  program  has 
also  been  added  to  the  introductory  text 
of  paragraph  (d)  of  the  final  rule. 
Additionally,  OSHA  is  requiring 
employers  to  make  the  written  program 
available  for  inspection  by  employees 
and  their  authorized  representatives. 

The  agency  believes  that  such  access  is 
essential  for  the  successful 
implementation  of  a  pennit  space  entry 
program. 

Issue  3  of  the  hearing  notice  (54  FR 
41462)  requested  comment  on  the 
subject  <rf  worker  participation  in  the 
design  and  implementation  of  a  permit- 
required  confined  spaces  program.  In 
particular,  OSHA  was  interested  in 
information  about  successful  programs 
and  the  costs  and  benefits  associated 
with  employee  participation. 

The  Agency  received  several 
comments  on  the  subject  (Ex.  14-38, 
14-210, 14-215, 14-220, 14-222)  and 
some  testimony  at  the  public  hearings 
(Washington  Tr.  225-226,  251,  386, 
589-590;  Houston  Tr.  1063-1064; 
Chicago  Tr.  317-318,  348-352,  356,  376, 
379-380, 411,  427-428,  532-533,  612- 
613, 622-623).  However,  most  of  these 
commenters  did  not  respond  directly  to 
the  issue.  The  majority  of  the 
commenters  expressed  support  for  the 
concept  of  employee  participation  in  the 
creation  of  a  permit  program.  Some 
commenters  (Ex.  14-38, 14-210; 
Washington  Tr.  225-226,  251,  386,  589- 
590;  Houston  Tr.  1063-1064;  Chicago 
Tr.  317-318,  348-352,  356,  379-380, 
427-428)  even  felt  that  OSHA  should 
promulgate  a  provision  in  the  final  rule 
requiring  joint  management-employee 
committees  for  the  creation  of  such 
programs.  Others  (Ex.  14-215, 14-220, 
14-222;  Chicago  Tr.  532-533,  613,  622- 
623)  stated  that  OSHA  should  not 
interfere  with  what  these  commenters 
believed  was  primarily  a  labor- 
management  issue. 
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The  commenters  who  were  in  favor  of 
requiring  employee  participation  in  a 
permit  program  dted  the  benefits  of 
increased  compliance  and  improved 
procedures.  For  example.  Mr  Eric 
Frumin  of  the  Amalgamated  Clothing 
and  Textile  Workers  Union  testified  at 
the  Washington  hearing  (Washington  Tr. 
589-590).  Frumin  said  that: 

We  don’t  know  who  is  going  to  be 
respronsible  for  designing  the  confined  space 
program  to  comply  with  this  standard,  but 
the  chances  are  quite  high,  it’s  going  to  be 
someone  who  does  a  lot  of  things  other  than 
just  safety. 

Whatever  you  call  them — employer 
relations,  personnel,  security,  and  that 
problem  is  not  unique  to  one  plant  in 
Williamsburg,  Virginia.  All  over  this  country 
company  management  is  taking  on  more  and 
more  diverse  responsibilities  and  less 
specialization  in  the  area  of  safety. 

And  the  only  effective  check  on  whether 
untrained  managers  are  implementing 
inadequate  confined  space  programs  will  be 
the  ability  of  workers  to  be  involved  in  that 
process  and  to  make  sure  that  the  programs 
are  adequate. 

Given  the  extent  of  union  participation  in 
the  chemical  and  other  industries,  absent  a 
mandate  from  OSHA,  that  involvement  will 
never  take  place  until  after  an  accident  or 
catastrophe  and  maybe  not  even  then. 

The  Independent  Liquid  Terminals 
Association  (ILTA,  Ex.  14-210)  agreed, 
and  also  pointed  out  that  employee 
involvement  would  increase 
compliance.  They  stated: 

ILTA  is  in  favor  of  involving  employees  in 
the  design  and  implementation  of  permit 
space  programs.  The  employees  can  offer 
invaluable  feedback  on  real  dangers  versus 
perceived  ones.  In  addition,  involving  the 
employees  will  contribute  to  the  successful 
implementation  of  the  program  since  it  will 
not  be  viewed  as  a  program  forced  upon  them 
without  their  input.  This  is  not  to  say  that 
every  employee  should  be  involved.  In  the 
terminal  businessi,]  involving  terminal 
Operations  personnel,  i.e.,  superintendents, 
engineers  etc.,  would  be  helpful. 

Other  commenters  also  agreed  that 
employee  involvement  was  desirable, 
but  believed  that  OSHA  should  not 
dictate  worker  involvement.  For 
example,  one  commenter  (Ex.  14-215) 
said; 

Amoco  considers  employee  suggestions 
when  making  decisions  concerning  confined 
space  entry  however  we  have  no  formal 
procedures  for  soliciting  and  reviewing 
employee  input.  Such  a  formalized  system 
could  delay  decision-making  regarding 
confined  space  entry.  If  any  problems  occur 
with  the  confined  space  entry  program,  the 
employer,  not  the  employee  representatives, 
will  be  held  responsible.  Therefore,  we 
believe  that  the  employer  should  have  the 
ultimate  authority  for  making  decisions 
concerning  confined  space  entry.  How  an 
employer  addresses  employee  input  should 
be  a  matter  between  management  and  labor 


and  employee  participation  should  not  be 
mandated  by  regulation. 

Another  commenter  (Ex.  14-222) 
stated  the  view  that  employee 
involvement  was  impossible  to  mandate 
if  such  involvement  was  to  be 
efiective,as  follows: 

While  employee  participation  in 
procedures  development  can  have  many 
benefits,  it  cannot  be  mandated.  It  must  be 
voluntary. 

Efiective  communication  is  the  key  to 
assuring  employee  feedback  and  suggestions. 
Such  communication  must  be  volimtary;  it 
cannot  be  forced/mandated.  (Where  poor 
employer/employee  communications  exist, 
there  is  little  effective  feedback.)  For  this 
reason,  we  suggest  that  OSHA  endorse,  but 
not  require,  that  active  employee 
participation  be  a  part  of  the  design/ 
implementation  of  a  firm’s  permit  space 
program. 

The  Agency  agrees  that  involvement 
by  employees  is  vital  to  the  creation  of 
an  efiective  permit  space  program  and 
that  such  involvement  should  be 
encouraged.  However,  OSHA  has 
determined  that  it  would  be  very 
difficult  to  mandate  labor-management 
collaboration  in  the  development  of  the 
permit  program.  None  of  the 
respondents  suggested  language  that 
would  provide  for  employee  input  into 
an  employer’s  permit  space  program 
without  dictating  how  any 
disagreements  would  be  resolved. 
Additionally,  the  standard  does  provide 
opportunity  for  the  contribution  of 
employees  involved  in  permit  space 
entry  in  paragraph  (d)(13)  on  permit 
space  program  review  and  in  paragraph 
(^(2)(iv)  on  review  of  employee  training 
upon  evidence  of  deficiencies, 
llierefore  the  Agency,  has  decided  not 
to  require  the  creation  of  a  formal 
system  for  employee  input  and  review 
of  entry  procedures. 

Paragraph  (c)(5)  of  the  final  rule  sets 
provisions  that  employers  can  follow  in 
lieu  of  complying  with  paragraphs  (d) 
through  (f)  and  (h)  through  (k),  if  the 
employer  can  demonstrate  that  the 
permit  space  contains  only  atmospheric 
hazards  and  that  continuous  forced  air 
ventilation  will  maintain  those  permit 
spaces  safe  for  entry.  This  paragraph  is 
based,  in  part,  on  paragraph  (i)  of  the 
proposed  rule. 

Paragraph  (i)  of  the  proposal.  Special 
permits  for  entry  into  low  hazard  permit 
spaces,  would  have  allowed  employee 
entry  into  a  “low-hazard”  permit- 
required  confined  space  without  an 
attendant  on  hand.  OSHA  included  this 
provision  in  the  proposal  based  on  the 
belief  that  either  the  space  posed  a  low 
level  of  risk  or  its  hazards  were 
controlled  so  as  to  reduce  the  level  of 
risk.  The  Agency  regarded  these  spaces 


as  posing  a  low  enough  risk  that  an 
attendant  would  not  have  been 
necessary  and  that  more  limited 
procedures  could  have  been  used  for 
entry.  While  a  permit  would  still  have 
been  required,  it  could  have  been  issued 
to  authorize  entry  as  often  as  necessary 
for  up  to  a  year. 

In  regard  to  proposed  paragraph  (i), 
Issue  11  of  the  NPRM  asked  ffie 
following  questions: 

(1)  To  what  extent  should  permit 
reqvdrements  be  differentiated  based 
upon  level  of  risk? 

(2)  What  criteria  should  an  employer 
use  to  determine  if  the  use  of  a  special 
permit  is  appropriate? 

(3)  Should  OSHA  limit  an  employer’s 
ability  to  qualify  for  use  of  a  special 
permit  once  he  or  she  has  had  a  special 
permit  revoked? 

In  Issue  13  of  the  hearing  notice  (54 
FR  41461),  OSHA  asked  for  comment  on 
an  issue  raised  by  a  commenter  (Ex.  14- 
45)  concerning  how  employers  would 
document  the  decision  that  a  certain 
permit  space  was  a  low  hazard  space. 
OSHA  also  asked  several  other 
questions  related  to  the  documentation 
of  an  employer’s  determination  of  a 
space  as  “low  hazard”.  In  addition. 

Issue  17  of  the  NPRM  solicited 
comments  regarding  the  existence  of 
work  areas  that  would  not  need  all  of 
the  protective  measures  required  by  the 
proposed  rule. 

Many  rulemaking  participants 
addressed  the  question  of  to  what  extent 
the  permit  requirements  should  be 
differentiated  based  on  the  risk  posed  by 
the  space.  Some  favored  separate 
treatment  of  different  levels  of  risk, 
either  explicitly  (Ex.  14-50, 14-81, 14- 

102. 14- 149, 14-167, 14-182, 14-199, 
14-221)  or  implicitly  by  their  support  of 
proposed  paragraph  (i)  (Ex.  14-22, 14- 

27,  14-52,  14-57, 14-153, 14-170, 14- 
183;  Washington  Tr.  359;  Chicago  Tr. 
617;  Houston  Tr.  943).  Others  (^.  14- 

28,  14-94, 14-99, 14-111, 14-178, 14- 

184. 14- 193, 14-217, 119;  Washington 
Tr.  383;  Houston  Tr.  789;  Chicago  Tr. 
214,  235,  370,  674)  argued  that  the 
requirements  should  be  the  same  for  all 
permit-required  confined  spaces. 

Two  commenters  (Ex.  14-81, 14-167) 
supported  OSHA’s  statement  in  the 
preamble  to  the  proposal  (54  FR  24087) 
that  there  are  permit  spaces  that  either 
pose  such  a  low  level  of  risk  or  have 
their  hazards  so  controlled  that  they 
could  be  safely  entered  without  an 
attendant  under  a  permit  lasting  as  long 
as  a  year.  For  example,  the  National 
Ready  Mixed  Concrete  Association  (Ex. 
14-81)  stated: 

As  indicated  in  our  general  comments 
above,  NRMCA  strongly  believes  OSHA 
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should  diflerontiate  pwiait-requiremeBts 
based  on  the  level  of  risk  involved  in 
particular  confined  space*.  OSHA  conectly 
states  that  there  are  confined  spaces  whkb, 
while  subiact  to  the  proposed  standard, 
either  pose  such  a  Ichw  level  of  risk  or  have 
had  their  hazards  so  controlled,  that  they 
conld  be  entered  without  an  attendant  on 
hand  under  a  permit,  which  could  last  as 
long  as  a  y*ar. 

Other  rulemaking  participants  (Ex. 
14-22. 14-27, 14-52, 14-57, 14-153, 
14-170, 14-183;  Washington  Tr.  359; 
Chicago  Tr.  617;  Houston  Tr.  943)  lent 
their  support  to  this  concept  by 
advocating  separate  requirements  for 
low  hazard  permit  spaces.  Mr.  Donald 
Martin,  testifying  on  behalf  of  Rohm  and 
Haas,  Texas  (Houston  Tr.  943), 
supported  paragraph  (i),  as  follows: 

(Plaragraph  (i)  allows  for  special  permits 
for  entry  into  low  hazard  permit  spaces 
without  an  attendant  to  up  to  a  period  of  one 
year,  under  certain  provisions.  We  generally 
support  this  concept  because  it  requires  tis  to 
formally  address  p^ntial  hazards  that  could 
exist  in  oar  motor  control  centers,  drive-in 
storage  trailers  and  diked  areas  around  our 
storage  tank  farms. 

Although  we  have  never  experienced  an 
injury  or  fatality  related  to  this  type  of 
confined  space  entry,  we  believe  it  should  be 
addressed  nonetheless. 

In  their  initial  comments  on  the 
proposal.  Monsanto  (Ex.  14-170)  agreed 
with  the  reasoning  behind  paragraph  (i), 
as  follows: 

Monsanto  endorses  the  ccmcept  of  OSHA 
allowing  a  confined  space  entry  without  an 
attendant  in  certain  types  of  situations. 

However,  on  the  basis  of  the  hearing 
testimony.  Monsanto  did  reconsider 
their  support  and,  in  their  post-hearing 
comment  (Bx.  140),  recommended  a 
single  level  of  permit  space,  as  follows: 

In  continuing  to  reflect  on  this  issue,  we 
believe  that  the  “low  hazard”  or  ("Inon- 
pennitted”  space  may  well  ttim  out  to  be  a 
confusing  point  to  employers  and  to  the 
compliance  process  in  OSHA.  A  better 
approach  may  be  to  specify  one  level  of 
confined  space  instead  of  two.  The  one  level 
would  require  a  permit  and  an  attendant. 

Any  other  spaces  would  fell  outside  the 
scope  of  this  standard. 

Many  of  those  supporting  the  concept 
of  a  "low-hazard”  confined  space  (Ex. 
14-27, 14-61, 14-95. 14-124;  14-139, 
14-149, 14-150, 14-153,  14-162, 14- 
164. 14-169. 14-221;  Washington  Tr. 
553;  Chicago  Tr.  189;  Houston  Tr.  943) 
noted  its  application  to  specific  types  of 
spaces.  These  rulemaking  participants 
cited  diked  areas,  manholes,  and  tanks 
as  examples  of  spaces  that  posed  an 
extremely  low  probability  of  having  an 
IDLH  atmosphere,  resulting  in  a  "1^ 
hazard”  classification. 

Othm-  rulemaking  participants  (Ex. 
14-28, 14-94, 14-99, 14-111, 14-178, 


14-184, 14-193, 14-217, 119; 

Washington  Tr.  383,  547;  Chicago  Tr. 

214,  235,  370,  674;  Houston  Tr.  789) 
disagreed  with  dw  concept  of  treating 
any  permh-required  confined  spaces  in 
a  different  manner.  Many  of  the 
commenters  addressing  this  issue  (Ex. 
14-94, 14-111, 14-193, 14-217; 
Washii^toQ  Tr.  547),  felt  th^  the 
creatim  of«  ^)ecial  "low  risk"  category 
of  permit  spaces  only  increased  the 
likelihood  of  confusion, 
misunderstanding  and  mi^Iaced 
confidence,  possibly  increasing  the 
chances  of  an  accident.  For  example, 

Mr.  Robert  J.  Cordes  (Ex.  14-28)  stated: 

1  do  not  like  the  idea  of  a  special  ccmfined 
space  permit  based  upcm  the  level  of  risk. 
Ihere  should  be  no  differentiation  in  permits 
based  upon  level  of  risk.  When  the  employer 
initially  makes  his  judgments  about  those 
spaces  which  will  need  a  permit,  he  has  d<me 
just  that  A  space  either  n^s  a  permit  or  it 
does  not  If,  as  an  example,  a  below-grade  pit 
containing  a  water  pump  is  judged  to  be  a 
permit  required  space,  then  a  permit, 
including  a  test  for  oxygen,  etc.  is  required 
every  time  the  pit  is  entered.  An  attendant 
should  be  required  every  time  a  permit  is 
requirod.  On  the  other  hand,  if  the  initial 
analysis  determined  that  there  is  no  need  to 
require  a  permit  when  the  pit  is  entered, 
none  is  needed  unless  something  special ' 
such  as  hot  work  is  scheduled.  No  atteiKiant 
is  needed  at  those  sites  which  do  not  require 
a  permit  If  a  permit  is  required,  then  a 
qualified  (Le.  competent)  person,  who  could 
also  be  an  attendant,  should  conduct  all  tests 
and  complete  the  permit  form.  One  form  and 
one  proc^ure  should  exist.  We  don’t  want 
to  introduce  possilHlities  for  confusion  aiwl 
mistakes  by  having  special  rules  apply  to 
lower  levri  risks... 

Texaco’s  post-hearing  submission  (Ex. 
119)  reinforced  their  objection  to  "low 
hazard”  permit  spaces: 

As  stated  in  Texaco’s  testimony,  we  do  not 
suppmrt  the  concept  of  "low  haz^  permit 
spaces”.  Texaco  believes  that  paragraph  (i) 
simply  leads  to  confusion,  dilutes  the  scope, 
application,  and  protection  ofiered  by  the 
Standard  and  renders  the  Standard 
urueason^y  vague.  We  arain  reoHiunend 
that  this  secfion  be  deleted  in  its  entirety. 

OSHA  has  decided  not  to  carry 
proposed  paragraph  (i)  forward  into  the 
final  rule.  The  Agency  agrees  with  the 
view  that  a  "low  hazard”  designation 
for  certain  permit-reqtiired  confined 
spaces  would  lead  to  confusion  and 
reduce  the  protection  afforded 
employees  under  final  §1910.146.  While 
OSHA  believes  that  different  levels  of 
risk  should  lead  to  different  levels  of 
protection,  the  permit  space  program 
will  necessarily  require  the  employer  to 
implement  protective  measures  that  will 
address  the  hazards  in  the  permit  spaces 
adequately  and  appropriately.  Under  the 
final  rule,  employers  Mrill  nei^  to  take 
increasingly  stronger  steps  to  ensure  the 


safety  of  employees  involved  in  entry 
operaticHis  in  more  and  mcNre  hazardous 
permit  spaces.  The  basic  performance- 
oriented  nature  of  OSHA’s  permit  space 
standard  forces  employers  to  develop 
whatever  procedures  are  necessary  to 
eliminirte  or  control  hazards  in  permit- 
required  confined  spaces.  Spaces  posing 
the  least  risk  (above  the  threshold  set  by 
the  definition  of  permit-required 
confined  space)  will  necessitate  the 
fewest  procedures  to  ensure  safe  entry. 
Spaces  containing  severe  or  multiple 
hazards  will  require  more  detailed  and 
comprehensive  procedures.  Lastly, 
confined  spaces  not  posing  the 
minimum  risk  set  by  the  definition  of 
permit-required  confined  space  require 
the  least  amount  of  effort  to  render  them 
safe  for  employees;  swdi  spaces  need 
neither  attendimts  nor  pmmits.  ‘‘ 

On  the  other  hand,  tmre  are  some 
confined  spaces  that  do  not  normally 
ccmtain  a  hazardous  atmosphere,  but 
that  might  under  certain  conditions. 
These  spaces  are  typically  designed  for 
employees  to  ent»  perio^cally,  but 
they  usually  lack  adequate  ventilaticm  to 
prevent  the  accumulation  of  a  toxic  or  | 
flammable  atmosphere  or  to  prevent  the 
depletion  of  oxygen.  Many  of  the  "low- 
hazard”  spaces  mentioned  in  the  record 
are  spac;es  of  this  type.  For  example, 
diked  areas,  as  noted  by  several 
commenters  (Ex.  14-124, 14-150, 14- 
168, 14-184, 113, 140),  do  not  ncffmally 
pose  hazards  severe  enough  to  wan^t 
the  issuance  of  permits  or  the  presence 
of  attendants.  The  telecommunications 
industry  (Ex.  14-95, 14-104, 14-110, 
14-139,  14-149, 14-162, 14-169, 14- 
188)  contended  that  their  manholes  do 
not  contain  sufficient  hazards  to  justify 
coverage  under  the  permit  space 
standard.  Under  inaustry  practices 
currently  used  for  entry  into  such 
spaces,  &ese  confined  spaces  do  not 
have  a  potential  to  contain  any  hazard 
capable  of  causing  death  or  serious 
physical  harm,  except  in  very  rare 
circumstances. 

OSHA  believes  that  the  practices 
necessary  to  make  confined  spaces  that 
merely  have  the  potential  to  contain 
hazardous  atmospheres  (as  opposed  to 
one  that  contains  a  hazardous 
atmosphere  under  normal  conditions) 
safe  are  widely  recognized  and  used 
throughout  various  industries.  OSHA 
requirements  for  such  spaces  are 
contained  in  §§1910.268(o),  for 


"  These  spaces  are  addresead  in  the  definition 
of  non-pecmil-taqnitad  confined  space  end  in 
paragn^shs  (cKl]  and  (cKa)  of  the  find  mis.  Theae 
provisions  require  empfoym  to  evaluate  these 
confined  spaces  to  ensure  the.  they  are  not  pennit 
spaces  and  to  le-evaluate  them  if  their  use  or 
configuiation  changes  in  a  manner  that  might  pose 
hazard  to  entrants. 
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underground  telecommunications 
manholes  and  imvented  vaults,  and 
1926.9.56,  for  underground  electric 
transmission  and  distribution  work.  The 
Agency  incliided  similar  requirements 
in  §1910.269(e),  for  “enclos^  spaces” 
in  its  proposed  standard  for  ele(^c 
power  generation,  transmission,  and 
distribution  work  (54  FR  5012).  and  in 
proposed  §1910.146(i),  for  “low-hazard” 
permit  spaces.  The  practices  necessary 
for  eliminating  the  potential  hazardous 
atmosphere  for  these  spaces  as  set  out 
in  these  documents  include  dieddng 
the  cover  for  evidence  of  possible 
hazards,  placing  barriers  after  the 
removal  of  the  cover,  performing 
atmospheric  testing,  and  providing 
continuous  mechanical  ventilation. 
Atmospheric  testing  includes  testing  for 
oxygen  content,  for  the  presence  of 
flammable  vapors  and  gases,  and  for 
potential  toxic  air  contaminants. 
Mechanical  ventilation  is  provided  if  a 
hazardous  atmosphere  is  detected. 

OSHA  believes  that  these  practices 
can  be  adopted  to  ensure  safe  entry  into 
any  confined  space  that  can  be 
maintained  safe  for  entry  by  ventilation 
alone.  Some  confined  spaces  are 
designed  for  employees  to  enter  under 
normal  operating  conditions,  although 
they  do  not  provide  sufficient  natural  or 
mechanical  ventilation  to  ensure  an 
adequate  supply  of  oxygen  or  to 
disperse  flammable  gases  and  vapors 
and  toxic  air  contaminants  that  may  be 
introduced  accidentally  into  the  permit 
space  environment.  Testing  the 
atmosphere  within  the  space  and 
providing  adequate  continuous 
ventilation  can  normally  eliminate  the 
hazardous  atmosphere,  producing  the 
equivalent  of  a  non-  permit  confined 
space.  Other  types  of  pwmit  spaces  with 
only  atmospheric  hazards  can  be 
isolated,  purged,  and  ventilated  from 
outside  the  space.  If  no  entry  is  needed 
to  achieve  a  safe  atmosphere,  then 
procedures  similar  to  those  described 
earlier  for  the  telecommunications  and 
electric  utility  industries  can  be 
followed  to  ensure  the  safety  of  entrants. 

By  contrast,  however,  for  a  permit 
space  that  contains  a  hazardous 
atmosphere  under  normal  operating 
conditions,  it  is  usually  necessary  to 
make  an  initlll  entry  in  order  to  control 
the  hazards  within  the  space.  The  initial 
entry  involves  the  exposure  of  the 
entrant  to  any  hazards  within  the  space, 
since  the  purpose  of  the  entry  is  to 
control  the  hazards  for  future  entries. 
The  measures  that  must  be  taken  to 
control  the  hazards,  such  as  cleaning  the 
space,  vary  with  the  types  of  hazards 
present  within  the  space.  Similarly, 
permit  spaces  into  which  hazards  (such 
as  welding  or  toxic  or  flammable 


cleaning  matorials)  are  introduced 
diuing  entry  need  the  protection 
afforded  by  the  complete  permit  space 
program  in  order  to  assure  that  all 
measures,  in  addition  to  ventilation, 
necessary  for  the  protection  of  entrants 
are  followed.  In  these  cases,  the 
employer’s  evaluation  of  the  space 
before  entry  must  take  into  account 
these  additional  sources  of  hazardous 
atmospheres  that  will  be  introduced 
into  the  space  (hiring  entry.  Pre-entry 
monitoring  will  not  provide  the  needed 
assurances  of  safety  in  these  situations. 
Accordingly,  the  permit  system  is 
necessary  to  provide  protection  form 
hazards  in  the  permit  space  during  these 
types  of  entries.  The  permit  identifies 
the  measures  that  must  be  taken  to 
ensure  that  employees  can  safely  enter 
the  permit  space,  and  the  attendant 
watches  for  conditions  not  envisioned 
during  the  preparation  of  the  permit  and 
for  other  prohioited  conditions.  Tliese 
two  elements  of  the  permit  space 
program  are  essential  for  the  safety  of 
authorized  entrants  working  in  spaces 
that  would  contain  a  hazardous 
atmosphere  under  normal  operating 
conditions. 

Additionally,  ANSI  Z117.1-1989  (Ex. 
129),  Section  2,  provides  that  a  space 
which,  by  configuration,  meets  the 
definition  of  a  confined  space  but  which 
is  found,  after  evaluation,  to  have  little 
potential  for  the  generation  of  hazards 
or  to  have  had  its  hazards  eliminated  by 
engineering  controls  is  to  be  considered 
as  a  non-permit  confined  space.  The 
ANSI  standard  treats  these  spaces  ^ 
separately  fi'om  permit-required 
confined  spaces,  applying  only  the 
requirements  for  identification  of 
confined  spaces  and  evaluation  of  their 
hazards  and  for  atmospheric  testing, 
along  with  specnal  provisions  for  non- . 
permit  confined  spaces.  The  ANSI 
standard  does  not  apply  the  other 
requirements  of  the  consensus  standard 
to  such  spacas,  but  provides  only  that 
these  other  requirements  be  cxinsidered 
for  application  to  the  pnxadures  used 
for  entry. 

OSHA  has  determined  that  it  is  not 
appropriate  to  require  the  entry  permit 
program  to  be  implemented  for  entries 
into  permit  spaces  that  contain  only 
atmospheric  hazards  which  the 
employer  demonstrates  can  be 
controlled  with  ventilation  alone.  These 
spaces  can  be  made  safe  for  entry 
following  specific  procedures  that  are 
spelled  out  in  para^ph  (c)(5)  of  the 
final  rule.  Paragrajfm  (c)(5)  of  the  final 
rule  allows  employers  to  cenduct  entry 
operaticms  for  such  spaces  in 
acxerdance  with  these  procedures 
without  following  the  non-training 
related  provisions  of  the  permit  space 


program  (paragraphs  (d)  throng  (f)  and 
(h)  througn  (k)  of  the  rul^.  'The 
procedures  in  paragraph  (cK5)  are  based 
on  proposed  paragrepn  (i),  with 
moffificetions  supported  by  ffie 
rulemaking  recxnrd,  and  are  explained  in 
the  following  discussion. 

Additionsoly,  OSHA  has  determined 
that  spaces  that  have  had  all  hazards 
eliminated  cen  be  recdassified  as  non- 
permit  spaces  for  as  long  as  the  hazards 
remain  eliminated.  (It  shcmld  be  noted 
that  continuous  forced  air  ventilation 
controls  atmospheric  hazards — ^it  does 
not  eliminate  them.)  For  spaces  posing 
only  non-atmospheric  harzurds,  if  those 
hazards  can  be  removed  without  entry 
into  the  space,  the  permit  space  may  ce 
reclassifi^  as  a  non-permit  confin^ 
space  after  the  hazard  are  remcrved.  For 
example,  the  engine  for  a  cement  .mixer 
can  be  locdced  cmt,  and  the  mixer  can 
then  be  safely  entered  for  maintenance 
(assuming  there  are  no  other  hazards 
inside  the  mixing  drum).  For  spaces 
with  atmospheric  hazards  and  for 
spaces  with  non-atmospheric  hazards 
that  can  only  be  eliminated  through 
entry  into  the  space,  the  permit  space 
can  first  be  entered  following  all  the 
requirements  spelled  cmt  in  paragraphs 
(d)  throicgh  (k)  of  the  final  role;  and, 
after  the  employer  certifies  that  the 
hazards  have  bwn  eliminated,  the  space 
can  be  reclassified  as  a  non-permit 
confined  space.  Recpiirements  for  the 
procedures  to  be  usm  in  recdassifying 
permit  spaces  are  contained  in  final 
§1910.146(cK7),  discussed  later  in  this 
se(±ion  of  the  preamble. 

OSHA  believes  that  the  approacdi 
taken  in  paragraphs  (cK5)  and  (c)(7)  of 
the  final  rule  is  consistrat  with  that 
taken  in  ANSI  Z117.1-1989.  The  major 
difference  is  that  the  consensus 
standard  treats  all  non-permit  required 
confined  spaces  alike,  whereas  the 
OSHA  standard  separates  them  into  two 
categories — permit  spaces  with 
atmospheric  hazards  cxmtrolled  by 

The  ANSI  definitions  of  "confined  space”, 
“permit-required  confined  space”,  and  ‘*non-permit 
confined  space"  dilte  somawlitf  from  OSHA’a 
definitions  ot  these  tanna.  OSHA’s  definitioo  of 
“permit-required  confined  $ptc»"  is  basically  the 
same  as  ANSTs  definition  of  "confined  space". 
Under  the  ANSI  definition.  ^  confined  spaces  hsra 
an  actual  or  potential  basard,  wdiila  OSHA’s 
definition  of  “confined  space"  indudes  qiaces  with 
no  hazards  at  all  (udtich  are  not  regulated  under 
final  $1910.146).  The  final  rale’s  definition  of  “non- 
permit-required  confined  space"  covers  these 
hazard-free  confined  spaces,  as  well  as  spaces  that 
have  had  tiiair  hazards  eUrntnated  under  paragrq)h 
(cK7).  The  ANSI  definition  of  “noa-panut-requind 
confined  space”  covars  confined  tpacaa  whose 
hazards  have  been  eliminated  by  engineering 
controls  and  confined  spaces  that  have  "Uttle 
potential  to  generation  of  hazards".  It  is  the  ANSI 
“non-permit-raquired  confined  spaces"  that  are 
regulated  under  paragraphs  (cX7)  and  (cKS)  of  the 
final  rule. 
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means  of  ventilation  alone  and  permit 
spaces  that  have  been  reclassified  as 
non-permit  confined  spaces  because  the 
haza^s  have  been  eliminated. 

This  two-pronged  approach  better 
protects  employees  than  the  ANSI 
standard  for  two  basic  reasons.  First,  by 
minimizing  the  amount  of  regulation 
that  applies  to  spaces  whose  hazards 
have  bmn  eliminated,  it  encourages 
employers  to  actually  remove  all 
hazards  from  permit  spaces,  which  is 
the  best  possible  protection  for  entrants. 
The  rules  that  do  apply  in  such 
situations  (paragraph  (c)(7),  discussed 
later  in  this  section  of  the  preamble)  are 
only  those  necessary  to  ensure  that  the 
hazards  have  indeed  been  removed. 
Second,  for  permit  spaces  that  can  be 
maintained  safe  by  ventilation  alone, 
the  regulation  specifies  exactly  what  is 
requii^  of  the  employer.  As  noted 
earlier,  the  practices  required  by 
paragraph  (c)(5)  for  these  spaces  have 
been  demonstrated  in  the 
telecommunications  and  electric  utility 
industries  as  being  highly  efiective  in 
protecting  entrants  from  the  Jimited 
hazards  present  in  such  spaces  (Ex.  14- 
7, 14-39, 14-53, 14-80, 14-171; 
Washington  Tr  180-181).  The  ANSI 
standard  does  not  specifically  require 
such  protective  measures  as  ventilation 
in  such  cases.  If  the  employer  needs 
additional  flexibility  in  controlling  the 
hazards  in  these  permit  spaces,  it  is 
available  by  following  the  full  permit 
procedures  outlined  in  paragraphs  (d) 
through  (k)  of  the  final  rule.  These 
provisions,  although  they  require 
additional  protection  in  the  form  of 
attendants  and  permits,  give  the 
employer  more  flexibility  in  applying 
different  controls  to  the  hazards  that  are 
present. 

Based  on  review  of  the  record,  OSHA 
has  determined  that  there  are 
circumstances  in  which  employers  can 
control  atmospheric  hazards  without 
following  the  full  permit  procedures 
outlined  in  paragraphs  (d)  through  (k)  of 
the  final  rule.  As  noted  earlier,  some 
industries,  such  as  telecommunications 
(regulated  under  §1910.268(o)),  have 
successfully  protected  employees  from 
atmospheric  hazards  in  workspaces 
through  testing  and  continuous 
ventilation,  without  following  all  the 
requirements  proposed  in  §1910.146. 
OSHA  believes  that  such  experience 
indicates  that  ventilation  and  testing 
could  protect  employees  throughout 
general  industry  frnm  atmospheric 
hazards  posed  by  similar  types  of  permit 
spaces.  Accordingly,  OSHA  has  decided 
to  allow  employers,  under  certain 
conditions,  to  control  atmospheric 
hazards  within  a  permit  space  following 
specific  procedures  that  are  spelled  out 


in  the  final  rule  in  lieu  of  compliance 
with  paragraphs  (d)  through  (f)  and  (h) 
through  (k)  of  the  final  rule.  The  only 
requirements  from  the  full  permit  space 
program  that  would  apply  to  entry 
following  these  procedures  are  the 
training  provisions  in  paragraph  (g)  of 
the  find  rule.  The  Agency  has 
determined  that  training  employees  in 
the  procedures  is  necessary  and 
appropriate  and  that  paragraph  (g) 
contains  the  relevant  requirements  for 
this  training. 

Paragraph  (c)(5)(i)  of  the  final  rule  sets 
forth  the  conditions  that  must  be  met 
before  a  permit  space  may  be  entered 
under  the  alternative  procedures,  which 
are  specified  in  paragraph  (c)(5)(ii). 

The  first  condition,  set  out  in 
paragraph  (c)(5)(i)(A)  of  the  final  rule,  is 
that  the  employer  must  be  able  to 
demonstrate  that  the  only  hazard  posed 
by  the  permit  space  is  an  actual  or 
potential  hazardous  atmosphere.  The 
procedures  required  under  paragraph 
(c)(5)(ii)  are  only  appropriate  for 
atmospheric  hazards,  and  the  spaces  for 
which  these  procedures  can  be  used 
pose  only  this  type  of  hazard.  If  the 
space  poses  other  hazards  as  well,  either 
all  the  hazards  must  be  eliminated, 
under  paragraph  (c)(7)  of  the  final  rule, 
or  the  space  may  only  be  entered 
following  the  full  permit  space 
procedures  set  out  in  paragraphs  (d) 
through  (k). 

The  second  condition,  set  out  in 
paragraph  (c)(5)(i)(B)  of  the  final  rule,  is 
that  the  employer  must  be  able  to 
demonstrate  that  ventilation  alone  is 
sufficient  to  maintain  the  permit  space 
safe  for  entry.  In  order  for  the  space  to 
be  considered  safe,  the  atmosphere 
within  the  space  after  ventilation  may 
not  be  expected  to  approach  a 
hazardous  atmosphere.  This  is 
necessary  so  that,  if  the  ventilation 
shuts  down  for  any  reason  (such  as  loss 
of  power),  the  employees  will  have 
enough  time  to  recognize  the  hazard  and 
either  exit  the  space  or  restore  the 
ventilation.  A  guideline  of  50  percent  of 
the  level  of  flammable  or  toxic 
substances  that  would  constitute  a 
"hazardous  atmosphere"  may  be  used 
by  employers  in  making  the 
determination  required  under  paragraph 
(c)(5)(i)(B).  Additionally,  the  work  to 


Two  examples  may  help  to  clarify  this 
guideline. 

(1)  The  LFL  for  methane  is  a  concentration  of  5 
percent  by  volume.  Ten  percent  of  this  value  is  0.5 
percent,  a  concentration  which  would  be 
considered  hazardous,  by  definition.  Under  the 
guideline,  the  measured  concentration  of  methane 
should  not  exceed  0.25  percent  after  ventilation  in 
order  for  the  procedures  specified  in  paragraph 
(cK5)(ii)  of  the  fmal  rule  to  be  acceptable. 

(2)  The  a-hour  time  weighted  average  PEL  for 
chlorine,  under  Table  Z-1,  is  0.5  parts  per  million. 


be  performed  within  the  space  must  not 
introduce  any  hazards — ^work  with 
hazardous  quantities  of  flammable  or 
toxic  substances  and  hot  work  are  not 
permitted.  This  type  of  work  would 
introduce  hazards  beyond  those 
accounted  for  by  the  determination  that 
the  permit  space  can  be  maintained  safe 
for  entry.  Paragraph  (c)(5)(i)(B)  indicates 
clearly  that  an  employer  who  relies  on 
continuous  forced  air  ventilation  to 
maintain  spaces  safe  for  entry  must  be 
able  to  establish  that  other  measures  are 
not  needed  to  protect  entrants. 

The  third  condition,  set  out  in 
paragraph  (c)(5)(i)(C)  of  the  final  rule,  is 
that  the  employer  must  develop 
monitoring  and  inspection  data  that 
supports  the  demcmstrations  required  by 
paragraphs  (c)(5)(i)(A)  and  (c)(5)(i)(B). 
The  atmospheric  monitoring  data  must 
show  that  ventilation  will  keep  the  air 
inside  the  permit  space  within  the 
guidelines  of  paragraph  (c)(5)(i)(B), 
discussed  earlier.  The  data  required  by 
paragraph  (c)(5)(i)(C)  are  essential  for 
the  employer  and  employees,  as  well  as 
OSHA,  to  be  able  to  determine  whether 
or  not  the  space  can  be  maintained  safe 
for  entry  with  the  use  of  ventilation 
alone. 

The  fourth  condition,  set  out  in 
paragraph  (c)(5)(i)(D)  of  the  final  rule,  is 
that,  if  an  initial  entry  is  performed  to 
gather  the  data  required  under 
paragraph  (c)(5)(i)(C),  it  be  conducted  in 
accordance  with  the  full  permit  space 
program  requirements  given  in 
paragraphs  (d)  through  (k).  The  Agency 
recognizes  that  monitoring  and 
inspection  data  may  be  obtained  either 
through  entry  into  a  space,  or  from 
outside  the  space,  as  long  as  the  data 
provide  complete  and  accmate 
information  on  air  contaminants 
throughout  the  confined  space.  In  many 
instances,  however,  it  will  be  necessary 
to  make  an  initial  entry  into  the  space 
in  order  to  make  the  necessary 
determination.  Paragraph  (c)(5)(i)(D) 
requires  that  any  entry  to  obtain  the  data 
be  performed  in  accordance  with  all  the 
provisions  of  the  standard,  because  any 
relief  from  permit  space  program 
requirements  is  not  allowed  until  the 
process  of  demonstrating,  inspecting, 
monitoring,  and  documenting  the 
conditions  to  be  expected  during  entry 
is  completed. 

The  fifth  condition,  set  out  in 
paragraph  (c)(5)(i)(E)  of  the  final  rule,  is 
that  the  determinations  and  supporting 


This  concentration  of  chlorine  would  be  considered 
hazardous  by  the  definition  of  “hazardous 
atmosphere”.  Under  the  guideline,  the  measured 
concentration  of  chlorine  should  not  exceed  0.25 
parts  per  million  after  ventilation  in  order  for  the 
procedures  specified  in  paragraph  (cKS)(ii)  of  the 
final  rule  to  be  acceptable. 
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data  required  by  paragraphs  (cK5)(i)(A) 
through  (c)(5)(iKC)  be  document^  and 
made  avaikhle  to  employees  who  enter 
the  spaces  und«r  the  terms  of  paragraph 
(c)(5).  This  documentation  will  en^le 
the  employer,  employees,  and  OSHA  to 
evaluate  the  determination  that 
paragraph  (c)(5)  applies  to  a  given 
permit  space. 

The  sixth,  and  final,  condition,  set  out 
in  paragraph  (c)(5)(i)(]h  of  the  final  rule, 
is  that  the  entry  be  performed  in 
accordance  with  the  ^>ecific  procedures 
required  by  paragraph  (c)(5)(ii). 

Paragraph  (c)(5)(ii)  of  the  final  rule 
sets  fo^  the  procedures  that  must  be 
followed  for  entries  under  paragraph 
(c)(5).  The  procedures  detailed  in  this 
paragraph  have  been  derived  frcun 
several  soiuces.  Proposed  paragraph  (i) 
set  out  procedures  that  could  be  used 
for  spaces  that  presented  an  extremely 
low  probability  of  encountering 
atmospheric  hazards.  Proposed 
paragraphs  (i)(l)  and  (i)(2)  would  have 
required  testing,  ventilation,  and  other 
measures  necessary  to  ensure  that  the 
space  remained  safe  for  entry.  These 
provisions,  modified  as  warranted  by 
the  public  record,  have  formed  the  basis 
of  most  of  the  requirements  contained  in 
paragraph  (c)(5)(ii)  of  the  final  rule. 

Section  4  of  ANSI  Zl  17.1-1989 
provides  requirements  necessary  for  safe 
entry  into  non-permit  confined  spaces. 
OSHA  also  relied  on  some  of  these 
provisions,  specifically  the  training  and 
testing  requirements  contained  in 
Sections  4.2  and  4.4,  respectively,  in  the 
development  of  paragraph  (c)(5)(ii)  of 
the  final  rule. 

Lastly,  the  Agency  based  some  of  the 
provisions  of  this  paragraph  of  the  final 
rule  on  the  existing  telecommunications 
and  proposed  electric  power  generation, 
transmission,  and  distribution 
standards.  Paragraph  (o)  of  §1910.268 
sets  forth  requirements  for  the 
protection  of  employees  performing 
telecommunications  work.  Current 
industry  practice  in  compliance  with 
these  requirements  has  provided 
effective  protection  for  employees 
performing  work  in  such  spaces  as 
manholes  and  unvented  vaults. 
Paragraph  (e)  of  proposed  §1910.269  set 
out  provisions  that  OSHA  believed  were 
necessary  (and  widely  used)  for  the 
protection  of  employees  performing 
electric  power  generation,  transmission, 
and  distribution  work  in  “enclosed 
spaces”.  (This  proposed  paragraph 


*'*  Defined  in  proposed  §1910.269  as  a  working 
space,  such  as  a  manhole,  vault,  tunnel,  or  shaft, 
that  has  a  limited  means  of  egress  or  entry,  that  is 
designed  for  periodic  employee  entry  unto  normal 
operating  conditions,  and  thri  under  normal 
conditions  does  not  contain  a  hazardous 

1 


was  also  based  largely  on  §1910.268(o).) 
These  proposed  and  existing  standard 
provide  provisions  that  OS^  believes 
are  necessary  and  appropriate  for  the 
protectim  of  employ^  in  the  two 
industries  from  atmospheric  hazards 
that  can  be  controlled  through  the  use 
of  ventilation  alone.  OSHA  has 
determined  that  these  standards,  with 
appropriate  modification,  can  also  be 
us^  to  protect  employees  in  general 
industry  fiom  p^mit  spaces  presenting 
atmospheric  hazards  that  can  be 
maintained  safe  for  entry  by  means  of 
ventilation  alone. 

Paragraph  (c)(5)(ii)(A)  of  the  final  rule 
requires  that  any  conditions  that  make 
it  unsafe  to  remove  an  mitrance  cover  be 
eliminated  before  the  cover  is  removed. 
Some  conditions  within  a  permit  space, 
such  as  high  temperature  and  high 
pressure,  may  make  it  hazardous  to 
remove  a  cover  from  the  space.  For 
example,  if  the  atmospheric  hazards 
within  the  space  cause  high  pressure  to 
be  present  within  the  space,  the  cover 
could  be  blown  off  in  the  process  of 
removing  it.  To  protect  employees  from 
such  hazards,  a  determination  must  be 
made  as  to  whether  or  not  it  is  safe  to 
remove  the  cover.  Such  a  determination 
would  require  the  employer  to  examine 
the  conditions  that  are  expected  to  be  in 
the  permit  space.  The  cover  would  be 
checked  to  see  if  it  is  hot;  and,  if  it  is 
fastened  in  place,  it  would  be  loosened 
gradually  to  release  any  residual 
pressure.  An  evaluation  must  also  be 
made  of  whether  conditions  at  the  site 
could  cause  a  hazardous  atmosphere  to 
accumulate  in  the  space,  which  would 
make  it  unsafe  for  employees  to  remove 
the  cover.  The  cover  could  not  be 
removed  until  it  is  safe  to  do  so. 

Paragraph  (c)(5)(ii)(B)  of  the  final  rule 
requires  that  openings  to  p»mit  spaces 
be  guarded  to  protect  employees  ^m 
falling  into  the  space  and  to  protect 
employees  in  the  permit  space  frtmi 
being  injured  by  objects  entering  the 
space.  The  guard  could  be  in  the  form 
of  a  railing,  a  temporary  cover,  or  any 
other  temporary  Irarrier  that  provides 
the  requii^  protection.  If  the  opening 
to  the  space  is  situated  so  that 
employees  and  objects  cannot  fall  into 
the  space,  no  additional  guarding  is 
necessary.  This  provision  was  taken 
from  existing  §1910.268(o)(l)(i),  which 
sets  forth  an  equivalent  requirement  for 
undergroimd  telecommunications  work. 

Paragraph  (c)(5)(ii)(C)  of  the  final  rule 
requires  the  internal  atmosphere  of  the 
permit  space  to  be  tested  with  a 
calibrate,  direct-reading  instrument 
before  any  employee  enters  the  space. 


atmosphere,  but  that  may  contain  a  hazardous 
atmosphere  under  abnoimal  conditions. 


The  atmosphoe  must  be  tested,  in 
sequence,  fen'  oxygen  omtent,  fin 
flammable  gases  and  vapors,  and  for 
potential  air  contaminants.  This 
provision,  which  is  based  on  proposed 
paragraph  (i)(l)(ii),  is  necessary  to 
detMmine  whe&er  or  not  ventilation 
alone  will  be  able  to  maintain  the  space 
safe  for  entry.  The  results  of  this  testing 
must  be  witMn  the  expected  range  for 
the  space,  based  on  the  employer’s 
determination  imder  paragraph 
(c)(5)(i){A). 

Para^ph  (c)(5)(ii)(D)  of  the  final  rule 
prohibits  employees  fiom  being  in  the 
space  whem  a  hazardous  atmosphere  is 
present.  Any  entry  into  a  permit  space 
containing  a  hazardous  atmosphere 
must  be  conducted  in  accordance  with 
the  full  permit  space  program 
requirements  given  in  paragraphs  (d) 
through  (k). 

Paragraph  (c)(5)(ii)(E)  of  the  final  rule 
sets  out  requirements  for  the  continuous 
forced  air  ventilation  that  must  be  used 
to  maintain  the  permit  space  safe  for 
entry.  First,  no  employee  may  enter  the 
space  until  the  forced  air  ventilation  has 
eliminated  any  hazardous  atmosphere 
foimd  within  the  ^ace.  Second,  the 
ventilation  must  be  directed  to  ventilate 
the  immediate  areas  where  an  employee 
is  or  will  be  present  within  the  space 
and  must  continue  until  all  employees 
have  left  the  space.  Third,  the  air  supply 
for  the  ventilation  must  be  from  a  clean 
source  and  must  not  increase  the 
hazards  in  the  space.  These  provisitms, 
which  have  been  taken  from  ANSI 
Z117.1-1989  Sections  9.1  and  9.1.1  and 
from  proposed  §1910.269(e)(10)  and 
(11),  ensure  that  the  atmosphere  within 
the  permit  space  remains  safe  during  the 
entire  entry  operation. 

Paragraph  (c)(5)(ii)(F)  of  the  final  rule 
requires  the  permit  space  to  be 
periodically  tested  as  necessary  during 
the  entry  to  ensure  that  the  continuous 
forced  air  ventilation  is  preventing  the 
accumulation  of  a  hazardous 
atmosphere.  The  frequency  at  which 
such  testing  would  have  to  be 
performed  is  dependent  on  the  nature  of 
the  permit  space  and  the  results  of  the 
initial  testing  performed  under 
paragraph  (c)(5)(ii)(C)  of  the  final  rule. 
For  example,  if  the  initial  testing  found 
no  evidence  of  flammable  gases  or 
vapors  and  if  the  permit  space  is  not 
normally  expected  to  preset  the 
hazards  pos^  by  such  gases  and  vapors, 
no  further  testing  would  be  necessary.  If 
a  flammable  gas  or  vapor  is  initially 
detected,  frequent  or  continuous  testing 
would  be  appropriate.  The  testing 
required  by  final  paragraph  (c)(5)(ii)(F), 
in  combination  with  continuous  forced 
air  ventilation  required  by  paragraph 
(c)(5)(ii)(E),  ensures  that  entrants  remain 


4490 


Federal  Register  /  Vol.  58,  No.  9  /  Thursday,  January  14,  1993  /  Rules  and  Regulations 


protected  the  entire  time  they  are 
present  within  the  permit  space. 

Paragraph  (c)(5)(ii)(G)  of  the  final  rule 
requires  employees  to  exit  the  permit 
space  immediately  if  a  hazardous 
atmosphere  is  detected.  Additionally, 
the  employer  is  required  to  evaluate  the 
permit  space  to  determine  how  the 
hazardous  atmosphere  developed  and  to 
implement  measures  to  protect 
employees  firom  the  hazardous 
atmosphere  before  any  subsequent  entry 
under  paragraph  (c)(5)  procedures  is 
undertaken.  Obviously,  if  a  hazardous 
atmosphere  is  detected  during  entry,  the 
permit  space  has  not  been  maintained 
safe  for  entry.  For  any  subsequent 
entries  to  be  authorized  under 
paragraph  (c)(5),  the  employer  must 
determine  what  went  wrong,  must  take 
whatever  measures  are  needed  to 
prevent  a  recurrence,  and  must 
demonstrate  that  the  subsequent  entries 
can  be  performed  safely,  as  required  by 
paragraph  (c)(5)(i). 

Paragraph  (c)(5)(ii)(H)  of  the  final  rule 
requires  the  employer  to  verify  that  the 
permit  space  is  safe  for  entry  and  that 
the  measiues  required  by  paragraph 
(c)(5)(ii)  have  been  taken.  The 
verification  must  be  in  the  form  of  a 
certification  that  contains  the  date,  the 
location  of  the  space,  and  the  signature 
of  the  certifying  individual  and  that  is 
made  available  to  entrants.  The 
certification  documents  the  employer’s 
compliance  efforts.  The  certification,  in 
combination  with  the  documentation 
required  imder  paragraph  (c)(5)(i)(E), 
will  maintain  employer  accoimtability 
for  compliance  with  paragraph  (c)(5)(ii), 
will  enable  OSHA  to  evaluate 
compliance  with  the  standard,  and, 
where  permit  space  incidents  have 
occmred,  will  assist  OSHA  in 
ascertaining  how  those  incidents  arose. 

Paragraph  (c)(6)  of  the  final  rule 
requires  employers  to  reevaluate  non¬ 
permit  confined  spaces  whenever 
changes  in  the  use  or  configmation  of 
the  space  might  increase  hazards  to 
entrants.  If  the  reevaluation  warrants, 
the  space  must  be  reclassified  as  a 
permit  space. 

The  second  sentence  of  the 
introductory  text  of  proposed 
§1910.146(c),  firom  whi^  final 
paragraph  (c)(6)  was  taken,  would  have 
required  employers  to  reevaluate 
confined  spaces  in  which  changes  have 
occnirred  to  determine  whether  the 
space  has  become  a  permit  space.  This 
provision  read  as  follows: 

If  there  are  changes  in  a  confined  space 
which  previously  was  not  a  permit  space,  the 
employer  shall  reevaluate  that  space  to 
determine  if  it  has  become  a  pennit  space. 


One  commenter  (Ex.  14—45)  was 
concerned  that  all  non-permit  confined 
spaces  would  have  to  be  reassessed  for 
every  change,  however  minor.  In 
response  to  this  comment,  OSHA 
requested,  in  Issue  7  of  the  notice  of 
public  hearing  (54  FR  41462), 
information  on  whether  guidelines 
should  be  listed  to  indicate  when  work 
spaces  would  need  reevaluation.  The 
Agency  also  sought  information  on  what 
those  guidelines  should  be.  * 

Most  of  the  testimony  on  this  issue 
dealt  with  the  conditions  under  which 
a  permit  space  should  be  "reevaluated” 
after  entry.  For  example,  Mr.  Tom 
Lawrence,  representing  the  Monsanto 
Company  (Washington  Tr.  520-528), 
testified  that  the  atmosphere  in  the 
permit  space  would  have  to  be  retested 
if  the  entrants  left  the  space  unoccupied 
or  if  nearby  environmental  conditions 
were  to  impact  the  confined  space 
adversely. 

These  comments  are  not  directly 
relevant  to  the  issue  raised  in  the 
hearing  notice,  that  is,  under  what 
conditions  should  a  non-permit 
confined  space  be  reevaluated.  The  final 
rule  contains  separate  requirements 
intended  to  protect  employees  from 
hazards  arising  when  conditions  in  a 
permit-required  space  change.  For 
example,  final  paragraph  (i)  requires  the 
employer  to  ensure  that  attendants 
know  of  and  can  recognize  potential 
permit  space  hazards  and  that  they 
monitor  activities  inside  and  outside  the 
space  to  determine  if  it  is  safe  for 
entrants  to  remain  inside.  It  is  the  duty 
of  the  attendant  to  order  entrants  to 
leave  when  evidence  of  an  uncontrolled 
hazard  exists  (final  paragraph  (i)(6)). 
Also,  it  is  the  duty  of  the  entry 
supervisor  to  determine,  at  appropriate 
intervals,  whether  the  conditions  within 
the  space  remain  safe  for  the  presence 
of  employees  and  to  cancel  the  permit 
whenever  conditions  are  otherwise 
(final  paragraph  (i)(6)).  The  Agency 
believes  that  the  final  rule  fully 
addresses  the  hazards  of  changes  within 
permit  spaces  during  entry  and  that  the 
wide  ranging  circumstances  causing 
new  hazards  not  addressed  by  the 
permit  are  too  numerous  to  list  in  the 
standard. 

The  issues  at  hand,  however,  are:  (1) 
whether  OSHA  should  revise  the 
language  of  the  introductory  text  of 
propo^  paragraph  (c)  to  present 
guidelines  as  to  what  types  of  changes 
in  confined  spaces  would  necessitate 
reevaluation  of  non-permit  spaces  and 
(2)  what  types  of  changes  would  result 
in  the  reclassification  of  a  non-permit 
space  into  a  permit  space.  Only  three 
commenters  (Ex.  14-45, 14-57, 14-178) 
addressed  these  issues.  S.  C.  Johnson 


and  Son.  Inc.  (Ex.  14-45)  suggested  that 
the  language  revised  to  iimicate  that 
reevaluation  would  only  be  necessary 
when  the  changes  introduced  increased 
hazards.  Tlie  o&er  two  argued  that 
periodic  evaluation  should  be  required 
as  changes  warrant. 

OSHA  believes  that  the  language 
contained  in  the  proposal  was  widely 
understood.  However,  the  Agency  is 
revising  the  text  of  this  provision  to 
indicate  more  clearly  that  reevaluation 
is  required  only  when  changes  "that 
might  increase  the  hazards  to  entrants” 
occur  and  to  indicate  that 
reclassification  of  a  non-  permit 
confined  space  to  a  permit-required 
confined  space  may  m  necessary.  OSHA 
believes  that  this  modification  will 
clarify  the  standard  and  will  result  in  a 
more  performance-oriented  final  rule. 
OSHA  does  not  expect  employers  to 
reevaluate  spaces  because  trivial 
changes  have  occurred  that  do  not  affect 
the  nature  of  the  space  or  the  work 
performed  in  the  space. 

Paragraph  (c)(7)  of  the  final  rule  gives 
procedures  imder  which  the  employer 
may  eliminate  hazards  within  a  permit 
space  so  that  it  may  be  reclassified  as  a 
non-permit  confined  space.  OSHA 
believes  that  this  paragraph  will  protect 
employees  by  encouraging  employers  to 
eliminate  (as  opposed  to  control) 
hazards  within  permit  spaces.  OSHA 
anticipates  that  some  spaces  will  be 
reclassified  back  and  forth  fi'om  time  to 
time,  because  of  changes  in  their 
configuration  or  use.  Accordingly,  the 
Agency  has  included  language  in  this 
paragraph  to  indicate  clearly  that  the 
reclassification  is  valid  only  as  long  as 
the  hazards  remain  eliminated. 

Paragraph  (c)(7)  reflects  the  public 
input  on  Issues  11  and  17  of  the  NPRM 
and  Issue  13  of  the  hearing  notice,  as 
discussed  earlier  under  the  summary 
and  explanation  of  paragraph  (c)(5).  As 
noted  in  that  discussion,  OSHA  believes 
that  employees  are  fully  protected  from 
the  hazards  of  permit  space  entry  once 
all  hazards  within  the  space  have  been 
eliminated.  Clearly,  if  there  are  no 
hazards  within  the  permit  space,  an 
entrant  is  in  no  danger.  By  contrast,  if 
the  hazards  are  simply  controlled  rather 
than  removed,  tbe  entrant  could  be 
injured  upon  failure  of  the  control 
system.  Therefore,  the  Agency  has 
determined  that  it  is  appropriate  to 
allow  employers  who  eliminate  hazard» 
within  permit  spaces  to  reclassify  those 
spaces  as  non-permit  confined  spaces. 

Paragraph  (c)(7)(i)  of  the  final  rule 
allows  the  employer  to  reclassify  a 
permit  space  as  a  non-permit  confined 
space  if  there  are  no  actual  or  potential 
atmospheric  hcu»rds  and  if  all  other 
hazards  within  the  space  are  eliminated 
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without  entry  into  the  space.  The 
reclassihcation  would  be  valid  as  long 
as  the  non-  atmospheric  hazards  remain 
eliminated. 

This  paragraph  applies  only  to  permit 
spaces  containing  no  actual  or  potential 
atmospheric  haz^s.  OSHA  expects 
that  this  provision  will  apply  primarily 
to  spaces  containing  hazai^ous  energy 
sources  or  containing  engulhnent 
hazards.  The  control  of  hazardous 
energy  sources  is  addressed  by  existing 
§1910.147,  The  control  of  hazardous 
energy  sources  (lockout/tagout).  That 
standard  covers  the  service  and 
maintenance  of  machines  and 
equipment  in  which  the  unexpected 
energizing  or  start  up  of  the  machines  or 
equipment  or  release  of  stored  energy 
could  cause  injury  to  employees.  OSHA 
believes  that  it  is  possible  in  some  cases 
to  deenergize  and  lockout  machinery 
and  equipment,  using  the  procedures 
specified  in  §1910.147,  so  that  the 
energy  hazards  are  eliminated  without 
any  entry  into  the  permit  space.  For 
spaces  posing  only  engulfinent  hazards, 
it  may  be  possible  to  remove  the  hazard 
by  removing  the  engulfing  material  from 
the  space  before  entry.  In  these  cases, 
the  Agency  believes  that  entry  into  these 
spaces,  after  the  hazards  have  been 
removed,  is  at  least  as  safe  as  (if  not 
safer  than)  entry  in  accordance  with  the 
full  permit  space  program  requirements 
given  in  paragraphs  (d)  through  (k). 
Paragraph  (c)(7)(i),  therefore,  allows  the 
reclassification  of  these  types  of  spaces 
after  their  hazards  have  Imen 
eliminated. 

The  reclassification  of  permit  spaces 
allowed  imder  paragraph  (c)(7)(i)  of  the 
final  rule  recognizes  that  spaces  such  as 
mixers  and  material  bins  can  have  their 
hazards  removed  before  entry,  so  that 
entrants  are  fully  protected  without  the 
need  for  permits,  attendants,  or  other 
features  required  by  the  full  permit 
space  program  requirements  given  in 
paragraphs  (d)  through  (k).  Mixers  can 
be  lo^ed  out  before  it  is  entered  for 
servicing  or  maintenance,  removing  the 
mechanical  hazards.  A  material  bin 
posing  an  engulfinent  hazard  can  be 
emptied  before  entry,  thus  removing 
that  hazard.  These  are  the  types  of 
spaces  that  can  be  made  safe  for  entry 
following  paragraph  (c)(7)(i)  of  the  final 
rule. 


'’If  the  equipment  or  machinery  is  not 
deenergized  and  locked  out  or  tagged  in  accordance 
with  $1910.147,  then  it  must  be  guarded  as  required 
in  other  general  industry  standees,  such  as  Subpart 
O,  for  machine  guarding,  and  Sl910.303(g)  and  (h), 
for  the  guarding  of  electric  equipment  As  long  as 
the  equipment  or  machinery  inside  the  permit 
space  remains  guarded,  employees  within  the  space 
are  not  considwed  to  be  exposed  to  any  equipment- 
related  hazards. 


Permit  spaces  that  contain  or  have  the 
potential  to  contain  hazardous 
atmospheres  may  also  be  reclassified  as 
non-permit  spaces,  imder  paragraph 
(c)(7)(ii)  of  the  final  rule,  ‘^e  Agency 
believes  that  these  spaces  need  to  be 
treated  the  same  as  any  space  that  must 
be  entered  in  order  to  eliminate  hazards. 
After  this  type  of  space  is  isolated, 
purged,  and  ventilated  firom  outside,  it 
must  be  entered  to  test  the  atmosphere 
and  inspect  conditions  within  the  space 
in  order  to  ensure  that  the  hazards  have 
indeed  been  eliminated.  (Once  again, 
control  of  a  hazardous  atmosphere  is  not 
the  same  as  its  elimination.) 

Paragraph  (c)(7)(ii)  of  the  final  rule 
allows  the  employer  to  reclassify  a 
permit  space  as  a  non-permit  confined 
space  after  a  permit  entry  is  performed 
to  eliminate  hazards  within  the  space. 
The  permit  entry  with  must  be 
conducted  in  accordance  with  the  full 
permit  space  program  requirements 
given  in  paragraphs  (d)  through  (k).  This 
reclassification  would  also  be  valid  only 
as  long  as  the  hazards  remain 
eliminated. 

As  noted  earlier,  OSHA  believes  that 
entry  into  a  permit  space  whose  hazards 
have  been  removed  is  safe.  Some  spaces, 
however,  must  be  entered  either  to 
remove  the  hazards  or  to  verify  that  the 
hazards  have  been  eliminated.  For 
example,  if  the  disconnecting  means  for 
an  energy  source  is  inside  the  permit 
space,  the  space  must  be  entered  in 
order  to  deenergize  it  and  lock  it  out. 
Also,  as  noted  previously,  if  the  permit 
space  poses  any  atmospheric  hazfirds,  it 
must  first  be  entered  in  order  to  perform 
the  testing  and  inspection  that  is 
necessary  to  determine  whether  the 
hazards  have  been  eliminated.  As  long 
as  the  entry  to  remove  the  permit  space 
hazards  is  conducted  in  accordance 
with  the  full  permit  space  program 
requirements  given  in  paragraphs  (d) 
through  (k),  the  space  can  be  considered 
as  safe  and  reclassified  after  the  hazards 
have  been  removed. 

The  types  of  permit  spaces  that  could 
fall  under  paragraph  (c)(7)(ii)  include 
such  spaces  as  chemicd  tanks  and 
boilers.  Chemical  tanks  can  fi«quently 
be  made  safe  by  draining  them  of  their 
contenfs,  purging  any  residual 
chemicals  with  water,  and  ventilating 
the  space  after  purging  is  complete. 
Boilers  can  be  made  safe  for  entry  by 
shutting  them  down,  opening  the  access 
ports  to  allow  for  temperature  reduction 
and  natural  ventilation,  and  entering  the 
space  to  remove  any  residual  hazards, 
such  as  loose  buildup  that  could  fall 
onto  entrants.  In  each  case,  an  entry, 
conducted  in  accordance  with  the  full 
permit  space  program  requirements 
given  in  paragraphs  (d)  t^ugh  (k). 


must  be  performed  in  order  to  ensure 
that  the  hazards  have  been  eliminated. 

Paragraph  (c)(7)(iii)  of  the  final  rule 
requires  employers  seeking  to  reclassify 
a  permit  space  to  document  the  basis  for 
the  detern^ation  that  all  permit  space 
hazards  have  been  eliminated,  through 
a  certification  that  contains  the  date,  the 
location  of  the  space,  and  the  signature 
of  the  certifying  individual.  The 
certification  must  be  made  available  to 
each  employee  entering  the  space. 

This  provision  is  basically  equivalent 
to  paragraphs  (c)(5Ki)(E)  andl^(5)(ii)(H) 
of  the  ^al  rule.  In  each  case,  the 
employer  must  substantiate  all 
determinations  that  compliance  with 
the  alternate  provisions  is  appropriate, 
so  that  employers,  employees,  and  the 
Agency  have  the  means  by  which  to 
evaluate  those  determinations. 
Compliance  with  this  provision  will 
require  careful  consideration  of  the 
spaces  to  be  reclassified.  OSHA  believes 
that  this  paragraph  imposes  a  reasonable 
burden,  considering  that  compliance 
will  enable  employers  to  have 
employees  enter  these  reclassified 
spaces  without  the  need  to  implement 
the  full  array  of  permit  space  program 
requirements. 

If  a  permit  space  hazard  arises  in  a 
space  that  has  been  reclassified  under 
paragraph  (c)(7),  paragraph  (c)(7)(iv)  of 
the  final  rule  requires  employees  to  exit 
the  space  and  requires  employers  to 
reevduate  the  space  to  determine  if  the 
space  must  be  reclassified  again  as  a 
permit  space. 

This  provision  indicates  clearly  that 
employers  retain  responsibility  for  the 
safety  of  employees  who  enter  spaces 
after  the  spaces  have  been  reclassified  as 
non-permit  confined  spaces.  The 
employer  must  determine  if  it  is  still 
appropriate,  under  the  circumstances 
identified  through  the  reevaluation,  to 
classify  the  space  where  the  hazard 
arose  as  a  non-permit  confined  space.  A 
reevaluation  aimed  at  reestablishing 
compliance  with  paragraph  (c)(7)  will 
encompass  the  demonstrations,  testing, 
inspection,  and  documentation  requii^ 
in  paragraphs  (c)(7)(i)  through  (c)(7)(iii) 
of  the  ^al  rule.  OSHA  anticipates  that 
some  employers  will  seek  to  reestablish 
compliance  with  paragraph  (c)(7),  while 
others  will  choose  to  conduct  the  entries 
in  accordance  with  the  full  permit  space 
program  requirements  given  in 
paragraphs  (d)  through  (k).  The 
Agency’s  concern  is  that  the  approach 
chosen  adequately  protect  employees 
who  enter  the  spaces. 

Paragraph  (c)(8)  of  the  final  rule 
contains  requirements  pertaining  to  the 
responsibilities  of  host  employers  to 
employees  of  other  employers 
(contractors)  who  are  to  perform  permit- 


4492 


Federal  Register  /  Vol.  58,  No.  9  /  Thursday,  January  14,  1993  /  Rules  and  Regulations 


required  confined  space  entry.  This 
proviskn  ccMresponds  to  paragi^>h 
(c)(10)  of  the  proposed  rule.  Host 
employers  who  comply  with  these 
requirements  will  miable  their 
contractors  to  develop  and  implement 
permit  space  programs  that  satisfy 
§1910.146.  As  noted  in  the  preamble  to 
the  proposal  (54  FR  24091),  a  contractor 
who  is  unfemiliar  with  a  particular 
wcHlq}lace  may  experience  difficulties 
in  identifying  and  controlling  permit 
^Mce  haziutls,  especially  whm  the  host 
employer  assumes  that  the  contracts 
knows  how  to  operate  safely  in  a 
particular  pOTnit  space  simply  because 
the  contractor  has  a  particular  ’ 
professional  e^mertise. 

In  Issue  18  of  the  NPRM  (54  FR 
24088).  OSHA  asked  if  the  term 
“contractor”  was  suffidMitly  inclusive 
to  ensure  that  all  employers  who  have 
permit  space  operations  in  workplaces 
they  do  not  centred  benefit  fiom  the 
provision  in  proposed  paragraph  (c)(10). 
OSHA  also  asked  if  there  were 
employers  who,  udiile  neither  being 
contractors  nor  having  control  of  the 
workplace,  would  have  employees  enter 
permit  spaces. 

Many  commenters  responded  to  the 
questions  posed  in  Issue  18  (Ex.  14-61, 
14-62, 14-63, 14-123, 14-132, 14-158, 
14-161. 14-162, 14-170,  14-171. 14- 

182. 14- 183, 14-185, 14-219).  The 
majority  felt  that  no  further  clarification 
of  the  term  “contractor”  was  necessary. 
For  example,  the  Department  of 
Defense,  Force  Management  and 
Personnel  (Ex.  14-219)  stated: 

The  term  "contractor”  used  in  the 
proposed  standard  is  suitably  defined  to 
ensure  that  all  individuals  that  may  have  to 
work  in  confined  spaces  would  be  covered 
under  the  requirements. 

The  Duquesne  Light  Company  (Ex. 
14-182)  agreed: 

The  term  "contractor”  is  sufficiently 
inclusive  to  ensiue  that  noncompany 
employees  are  made  aware  of  permit  space 
hazards  at  the  site  on  which  they  work. 

Three  commenters  (Ex.  14-63, 14- 

158. 14- 171)  believed  that  the  term 
"contractor”  was  not  sufficiently 
inclusive.  The  comments  of  the 
American  Insurance  Association  (Ex. 
14-158)  were  typical  of  these: 

...  we  believe  that  the  term  “contractor” 
does  not  accurately  describe  all  employers 
whose  employees  may  be  required  to  enter 
into  confined  spaces  at  the  premises  of  a  host 
employer,  and  may  in  feet  mischaracterize 
the  nature  of  the  relationship  between  the 
host  and  the  visiting  or  guest  employee  in 
many  instances.  As  an  example,  although 
insurance  company  personnel  on  occasion 
are  called  upon  to  make  inspections  or 
observations  of  the  premises  of  their  insureds 
for  insurance  and  related  purposes,  insurers 


do  not  typically  act  as  “omtractors"  for  their 
insureds  in  that  regard.  We  request  that 
OSHA  use  anodier  term  such  as  “disqiatching 
employer”  or  a  similar  term  vdien  referring 
to  an  emph^et  whose  emplrqmes  are  sent  to 
the  prendses  a  host  emplojrer. 

The  Atlantic  Richfield  Company  (Ex. 
14-123)  recommmded  that  “contractor” 
be  changed  to  read  “contractor/ 
subcontractor”  in  the  final  rule,  since 
many  primary  contractors  subcontract 
out  specific  tasks.  The  State  of  Maryland 
(Ex.  14-63)  recommended  that  the  term 
"contractor”  be  expanded  by  adding  to 
it  "or  temporary  employment  agency  or 
service.” 

On  the  basis  of  the  infmmation 
submitted  to  the  record.  OSHA  believes 
that  the  term  "contractor”,  as  it  is  used 
in  the  r^ulatory  text,  is  inclusive 
enough  to  cover  all  employees  who  may 
be  required  to  enter  permit  spaces.  The 
Agency  has  continu^  to  use  the  term, 
unchanged,  in  the  final  rule.  Temporary 
employment  agencies  or  subcontractors 
are  considered  to  be  "contractors”  by 
OSHA.  In  any  case,  OSHA  only  uses  the 
term  "contractor”  as  an  example 
(parenthetical)  of  the  usual  type  of 
“personnel  other  than  its  own 
employees”  that  a  host  employer  is 
likely  to  encounter.  In  this  final  rule, 
OSHA  intends  to  cover  the  operations  of 
all  employers  whose  employees  enter 
permit  spaces. 

Paragraph  (c)(8)  requires  host 
emplweis: 

(1)  To  inform  the  contractor  that  the 
workplace  has  permit  spaces  that  may 
be  entered  only  under  a  permit  space 
program; 

(2)  To  apprise  the  contractor  of 
hazards  associated  with  the  permit 
space; 

(3)  To  apprise  the  contractor  of  any 
permit  space  procedures  the  host 
employer  has  implemented; 

(4)  To  coordinate  entry  operations 
with  the  contractor;  and 

(5)  To  debrief  the  contractor  at  the 
conclusion  of  entry  operations. 

This  provision  of  the  final  rule  is 
based  on  paragraph  (c)(10)  of  the  NPRM. 

Several  comments  were  received 
concerning  the  host  employer’s 
responsibilities  to  the  contractor.  The 
commenters  agreed  that  the  host 
employer  should  be  required  to  inform 
contractors  of  the  hazards  present  in, 
and  the  precautions  the  host  employer 
has  previously  taken  regarding,  the  host 
employer’s  permit  spaces  (Ex.  14-81, 
14-86, 14-107, 14-111).  However,  there 
was  some  objection  to  the  proposed 
requirement  that  the  host  employer 
provide  “all  available  information”  on 
permit  space  hazards  to  the  contractor 
(Ex.  14-30, 14-157, 14-161,  14-171, 
113).  Tliese  commenters  suggested  that 


the  requirement  was  too  broad  and 
recommended  that  the  host  employer 
provide  only  "pertinent”  information  to 
the  contractor.  For  example,  the 
American  Petroleum  Institute  (Ex.  14- 
168)  had  this  concern  with  paragraph 
(c)(10)  of  the  NPRM; 

In  many  circumstances,  it  is  absolutely 
vital  to  the  safety  of  all  workers  that  confined 
space  entries  in  existing  process  fecilities 
remain  under  the  close  control  of  the  host 
company,  using  one  common  and  consistent 
set  of  procedures  established  for  the  facility, 
confbming  to  the  OSHA  rule. 

However,  the  language  proposed  seems  to 
preclude  this  approach,  uid  instead  requires 
that  the  host  company  {Hovide  the 
contractors  with  ^  the  necessary 
information,  and  that  the  contractors  then 
independently  comply  with  the  regulation 
thioi^  their  o«vn  efiverse  programs. 
[Emphasis  was  supplied  in  original.) 

The  Hartford  Steam  Boiler  Inspection 
and  Insurance  Company  (Ex.  14-131) 
brought  up  a  subject  (identification  of 
permit  entry  permit  spaces)  which  was 
not  covered  in  the  NPRM.  They  stated: 

The  regulation  is  unclear  as  to  who  would 
identify  the  entry  permit  spacesj,]  the 
contractor  the  host  employer. 

A  comment  from  S.C.  Johnson  &  Son, 
Inc.  (Ex.  14—45)  asked  that  OSHA 
“further  clarify”  the  requirements 
concerning  a  host  employer’s  duty  to 
other  employer’s  employees.  Other 
commenters  (Ex  14-111, 14-131, 14- 
150],  while  not  disagreeing  with  the 
intent  of  proposed  paragraph  (c)(10), 
also  asked  that  it  be  clarified  or 
provided  recommended  language  for 
amending  the  provision. 

In  response  to  the  concerns  expressed 
relating  to  proposed  paragraph  (c)(10). 
OSHA  has  rewritten  and  reorganized  the 
standard’s  provisions.  The  final  rule 
breaks  out  the  different  provisions  in 
the  proposed  paragraph  into  separate 
requirements. 

In  paragraph  (c)(8)(i),  OSHA  is 
requiring  that  the  host  employer  inform 
the  contractor  that  the  workplace 
contains  permit  spaces,  and  that  entry 
into  those  spaces  is  allowed  only 
through  compliance  with  a  permit  space 
program  meeting  the  requirements  of 
this  standard.  This  very  basic 
information  would  have  been  required 
to  be  provided  to  contractors  in  any 
case,  under  the  proposed  provision  to 
provide  “all  available  information”;  but 
OSHA  has  decided,  in  order  to 
eliminate  any  confusion  or 
misunderstanding,  to  specifically 
require  the  host  employer  provide  it  to 
the  contractor. 

’This  is  the  type  of  approach  taken 
throughout  final  paragraph  (c)(8) — 
OSHA  has  provided  more  specific 
language  with  resp>ect  to  what  is 
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required,  as  opposed  to  the  relatively 
open-ended  general  language  contained 
in  the  proposal.  The  Agency  believes 
that  this  approach  is  responsive  to  the 
comments  received  on  proposed 
paragraph  (c)(10)  and  that  the  final 
provisions  give  better  guidance  to 
employers  as  to  what  is  expected  in 
terms  of  compliance. 

In  paragraph  (c)(8)(ii),  OSHA  is 
requiring  the  host  employer  to  provide 
the  contractor  with  the  elements  (the 
hazards  posed  by  and  the  host 
employer’s  experience  with  the  space) 
that  indicate  that  the  space  in  question 
is  a  permit  space.  This  provision  does 
not  require  a  host  employer  to  make  a 
detailed  investigation  of  any  permit 
spaces,  but  merely  to  provide  to  the 
contractor  whatever  information  the 
host  employer  used  in  identifying  a 
permit  space. 

In  paragraph  (c)(8)(iii)  of  the  final 
rule,  OSI^  is  requiring  the  host 
employer  to  apprise  the  contractor  of 
the  precautions  or  procedures,  if  any, 
that  the  host  employer  has  implemented 
for  the  protection  of  employees  in  or 
near  permit  spaces  where  contractor 
personnel  will  be  working. 

OSHA  considers  that  the  information 
required  from  the  host  employer,  clearly 
set  out  in  paragraphs  (c)(8)(i)  through 
(c)(8)(iii),  is  the  minimum  needed  by  a 
contractor  to  perform  permit  space 
entries  at  a  host  employer’s  workplace. 
This  is  the  same  information  that  the 
Agency  would  have  required  under 
proposed  paragraph  (c)(10),  but  it  has 
been  presented  in  a  more  precise 
manner.  Except  for  the  open-ended 
nature  of  proposed  para^aph  (c)(10), 
there  was  no  substantive  objection  to 
the  provision  itself. 

OSHA  has  included  paragraphs 
(c)(8)(iv),  (c)(8)(v),  and  (c)(9)  in  the  final 
rule  to  further  address  the  relationship 
between  the  host  employer  and  the 
contractor.  These  provisions,  which 
have  no  counterparts  in  the  proposal, 
cover  coordination  of  efforts  to  provide 
safe  permit  space  entry  operation  and 
the  exchange  of  information  between 
the  host  and  the  contractor.  They  are 
also  a  direct  outgrowth  of  the 
recognition,  as  reflected  in  the  record, 
that  coordination  between  host 
employers  and  contractors  is  essential  to 
the  safety  of  all  employees  who  must 
enter  permit  spaces. 

Various  witnesses  and  commenters 
(Ex.  14-63,  14-111, 14-124,  14-147) 
recommended  that  additional 
coordination  between  host  employer 
and  contractor  was  desirable  (see  the 
previous  discussion  of  paragraph  (c)(8)). 
With  respect  to  this  question,  some 
commenters  (Ex.  14-63, 14-178, 14- 
183, 113, 138)  recommended  that  the 


rule  address  the  responsibilities  of 
contractors  in  more  detail.  For  example, 
the  State  of  Maryland’s  Occupational 
Safety  and  Health  Program  (&.  14-63) 
stated:  ’’Mq^yland  strongly  recommends 
that ...  consideration  be  given  to 
expanding  Section  (c)(10)  to  more 
clearly  define  the  role  of  the  contractor. 
Although  (c)(10)  indicates  to  the  ’host 
employer’  that  he/she  has  obligations  to 
the  contractor,  the  obligations  of  the 
contractor  are  not  clearly  defined.”  The 
State  of  Maryland  concluded  that  the 
contractor’s  obligation  to  comply  with 
§1910.146,  whic^  was  clearly  noted  in 
the  preamble  to  the  NPRM  (54  FR 
24091)  should  be  made  explicit  in  the 
standard  as  well. 

Another  commenter  (Ex  14-111) 
suggested  that  proposed  paragraph 
(c)(10)  require  contractors  to  comply 
with  all  provisions  of  §1910.146  and 
that  contractors  be  required  to  ”...  obtain 
all  relevant  information  from  the  host 
employer  regarding  specific  workplace 
hazards  that  could  only  be  recognizable 
by  the  host  employer.”  The  commenter 
suggested  that  the  host  employer,  in 
turn,  be  required  to  “provide  the 
relevant  information  to  the  contractor.” 

Another  rulemaking  participant  (Ex. 
14-124)  noted,  however,  the  lack  of 
information  a  host  employer  may  have, 
as  follows: 

...  OSHA  should  recognize  that  the  owner/ 
operat(»r  may  not  have  expertise  in  confined 
space  entry  and  may  only  be  able  to  provide 
the  contractor  with  a  list  of  chemicals,  their 
MSDSs  and  physical  information  on  the 
confined  space.  The  owner/operator  may  be 
hiring  an  experienced  contractor  to  perform 
the  work  precisely  because  he  recognizes  that 
he  does  not  have  the  expertise  to  perform  the 
task  safely.  In  such  a  situation,  the  owner 
could  not  be  expected  to  advise  the 
contractor. 

This  commenter  recommended  that 
OSHA  revise  proposed  paragraph  (c)(10) 
to  require  that  contractors  communicate 
and  coordinate  with  host  employers  as 
necessary  to  comply  with  proposed 
paragraphs  (c)(1)  through  (c)(9)  and  to 
provide  that  the  host  employer’s  failure 
to  provide  information  requested  by  the 
contractor  does  not  relieve  the 
contractor  horn  the  requirement  to 
comply  with  the  standard. 

OSHA  has  decided  that  the  regulatory 
burdens  placed  upon  host  employers 
concerning  permit  space  entry  in 
paragraph  (c)(8)  of  this  final  rule  should 
also  be  placed  upon  contractors  where 
applicable.  Therefore,  the  Agency  is 
including  new  paragraph  (c)(9)  in  the 
final  rule  to  address  the  duties  of  the 
contractor  with  respect  to  safe  permit 
space  entry  operations.  OSHA  believes 
that  these  additional  requirements  will 
contribute  significantly  to  the  increased 


safety  and  health  of  host  employer  and 
contractor  employees  where  such 
employees  are  involved  in  permit  space 
entry  operations. 

Para^ph  (c)(9)(i)  of  the  final  rule  is 
the  corollary  of  paragraph  (c)(8)(ii)  and 
requires  that  the  contractor  obtain  any 
av^lable  information  concerning  permit 
space  hazards  and  entry  operations  from 
the  host  employ.  As  noted  earlier,  this 
exchange  of  information  should  help  the 
contractor  to  anticipate  the  permit  space 
hazards  that  may  be  present  during 
entry. 

Niunerous  witnesses  at  the  hearings 
commented  about  the  host  employer-to- 
contractor  relationship.  The  opinion 
was  virtually  unanimous  that 
coordination,  including  coordination  of 
joint  permit  space  entry  operations 
between  the  two  employers,  was 
essential  (Ex.  138;  Was^gton  Tr.  540; 
Houston  Tr.  632,  724,  780;  Chicago  Tr. 
302).  These  hearing  participants  argued 
that  it  is  vital  that  each  employer  be 
aware  of  the  other’s  tasks  and  work 
procedures. 

Some  who  testified  (Washington  Tr. 
418)  felt  strongly  that  contractors  should 
be  required  to  comply  with  the  host 
employer’s  entry  program,  because  they 
have  observed  cases  where  the 
contractor  either  had  an  inadequate 
program  or  no  program  at  all.  In  their 
written  comment  (Ex  14-188),  the 
American  Petroleum  Institute  (API) 
complained  that  proposed  paragraph 
(c)(10)  might  be  construed  to  prohibit  a 
host  employer  from  requiring  a 
contractor  to  use  the  host’s  permit 
program.  API  recommended  in  its  post¬ 
hearing  comment  (Ex.  113)  that 
contractors,  to  minimize  confusion  and 
possible  misvmderstanding,  adhere  to 
the  host  employer’s  permit  program 
when  employees  of  each  employer 
simultaneously  conduct  entry 
operations,  stating: 

Often,  contractors  and  the  host  employer's 
employees  enter  the  same  confined  space  to 
perform  work  activities.  Ck)nfusion  and 
misimderstanding  could  result  if  such  a 
space  is  subject  to  two  or  more  confined 
space  promams.  It  is  preferable  in  such  a 
situation  for  a  single  confined  space  program 
to  govern.  Usually  the  host  employer  is  in  the 
best  position  to  understand  the  hazards,  and 
require  a  \miform  plant-wide  procedure  for 
confined  space  entry. 

Another  commenter  (Ex.  14-86)  also 
expressed  concern  about  situations  in 
which  both  host  employers  and 
contractors  have  employees  working  in 
permit  spaces.  The  commenter 
suggested  that  the  standard  allow 
contractors  either  to  develop  their  own 
permit  space  programs  or  adopt  tlie 
program  used  by  the  host  employer. 
Additionally,  this  rulemaking 
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participant  testified  (Houston  Tr.  781) 
that  “[s]uch  fiexibilitY  is  needed  to 
aoc(»nmodate  the  wide  variety  of 
experience  levels  among  contractors 
regarding  confined  space  work  and  the 
wide  variety  of  tasks  required.” 

Some  rulemaking  participants  (Ex. 
14-131, 14-138, 117;  Washingtmi  Tr. 
359-380),  representing  companies  who 
inspect  boilers  and  pressure  vessels, 
stated  that  proposed  para^ph  (c)(10) 
should  require  host  employers  to  take 
all  measures  necessary  to  render  permit 
spaces  safe  for  entry  and,  where 
pxKsible,  ”low-haz^”  before  having 
contractors  mter  those  spaces.  One 
witness  stated  (Wodungton  Tr.  360), 
‘‘Such  a  requirement  would  not  put  an 
additional  burden  on  the  host  employer, 
while  it  would  provide  the  most 
effective  means  of  protecting  the  safety 
of  our  employees  and  those  of  (^er 
coutractors  or  similar  employers.”  Hie 
Factcny  Mutual  Engineering 
Assodatimi,  an  organization  whose 
employees  are  required  to  enter 
confined  spaces  owned  and  controlled 
by  other  emplo3rers,  recommended  in  its 
post-hearing  comment  (Ex.  117)  that 
host  employers  be  given  virtually  all 
responsibility  for  testing  and 
preparation  of  a  permit  space  for  entry 
by  contractors,  unless  the  host’s 
employees  never  entor  the  permit 
spaces. 

OSHA  agrees  with  the  testimony 
advocating  coordination  between  the 
host  employer  and  contractor  and  has 
included  par^raphs  (c)(8Hiv),  (cK9Kii). 
and  (d)(ll)  in  the  find  rule  to  require 
such  coordination.  Paragra}^  (dK 
requires  employers  to  coordinate  entry 
operations  when  employees  of  more 
than  one  employer  are  working 
simultanetmsly  as  authorized  entrants 
in  a  permit  space,  so  that  employees  of 
one  employer  do  not  endanger  the 
employees  of  any  other  employer.  This 
provision  applies  generally  to  all  multi¬ 
employer  permit  space  entry  operations, 
so  as  to  address  the  relevant  hazards 
under  the  variety  of  conditions  actually 
encountered.  The  hazards  of  multi- 
emplo>-er  permit  space  entry  operations 
exist  whether  or  not  one  of  the 
employers  acts  as  a  host  employer. 
Therefore,  OSHA  has  adopted  paragraph 
(d)(ll}  to  cover  coordination  among  all 
employers  whose  employees  are  present 
during  entry  operations.  Paragraphs 
(c)(8)(iv)  and  {c)(9)(ii)  direct  the  host 
employer  and  contractor,  respectively. 


A  manhole  that  U  shared  by  two  utility 
companies  'fKM  and  water,  for  example)  is  one  case 
in  which  neither  aasployer  may  ba  coosidatad  the 
host  empiotrer  If  amployaes  of  both  eaqployars  are 
present,  but  neither  employer  acts  as  tha  host, 
rvagrapb  (d)(ll]  would  still  require  coordinaboo 
•  '  permit  space  entry  operations. 


to  the  biffiic  requirement  for 
coordinatkm  of  efforts  to  protect 
employees  from  permit  space  hazards. 
This  coordinatitm  should  include  a 
determination  of  what  permit  program 
is  to  be  used  by  the  contractor.  The  final 
rule  does  not  prohibit  the  host  employer 
from  requiring  a  contractor  to  use  the 
host's  permit  program,  nor  does  it 
require  the  contractor  to  use  the  host’s 
program.  The  host  employe  may  choose 
to  conditifm  its  contract  on  the 
contractor’s  compliance  with  the  host’s 
program,  as  is  often  the  case  in  the 
patrtxhemical  industry. 

While  OSHA  a^ees  that  a  specified 
division  of  responsibilities  may  be 
appropriate  in  some  cases,  it  may  not  be 
so  in  others.  The  rulemaking  record 
indicates  that  there  is  a  wide  range  of 
circumstances  in  vriiidi  contractor 
personnel  enter  permit  spaces.  There  are 
circumstances  in  which  contractors  set 
up  complete  permit  space  programs  at 
host  employers’  worlmlaces,  and  there 
are  situations  in  whicn  both  contractor 
and  host  employer  employees  are 
working  side-by-side  in  a  permit  space. 
For  example,  one  commenter  (Ex.  14- 
63)  stated,  ”...  the  general  industry 
employer  often  will  leave  to  a  ccmtractor 
the  job  of  cleaning,  repairing  and 
maintaining  confined  spaces,  such  as 
tanks,  vaults  and  vessels.” 

Because  of  this,  OSHA  believes  that 
flexibility  is  necessary  and  that  the  host 
and  contractor  should  cooperate  and 
should  make  arrangements  to 
implement  a  permit  program  best  suited 
to  their  particular  situaticm.  The  final 
rule  provides  this  flexibility. 

Paragraph  (c)(8)(v)  of  the  final  rule 
requires  the  host  employer  to  debrief  the 
contractor  at  the  end  of  entry  operations 
concerning  any  hazards  confronted  or 
created  during  entry  operations. 
Paragraph  (c)(9i(iii)  of  the  final  rule 
requires  the  contractor  to  inform  the 
host  employer  of  the  permit  program 
followed  and  of  any  hazards  confronted 
or  created  in  permit  spaces.  These 
provisions  had  no  counterpart  in  the 
proposal. 

E)uring  the  hearings  several  witnesses 
were  asked,  because  they  had 
complained  about  poor  contractor 
performance  and  lack  of  accountability, 
if  they  would  favor  a  provision  in  the 
final  rule  requiring  contractors  to  report 
back  to  the  host  employer  concerning 
any  problems  encountered,  and 
proc^ures  used,  during  permit  entry 
operations.  Many  witnesses 
(Washington  Tr.  420;  Houston  Tr.  743- 
744;  Chicago  Tr.  158)  agreed  that  such 
a  provision  wcnild  be  desirable.  For 
example,  in  its  post-hearing  comment 
(Ex  119),  Texacxj  stated; 


The  contractnr  should  be  required  to  notify 
the  host  in  case  of  a  hazard  devek^ment  in 
order  that  steps  may  be  taken  for;  protection 
of  persormel,  protection  of  personnel 
possibly  in  achacent  facilities,  i»otectioD  oS 
equipment  and  adjacent  equipment  (that  is, 
if  a  hazard  develops,  then  not  only  could  the 
contractor  be  affected,  but  the  adjacent  host's 
employees  and  equipment  as  well).  The  host 
must  be  informed  in  order  to  investigate  and 
take  conective  action  if  warranted. 

The  Agency  agrees  that  the  host 
employer  needs  to  be  infeumed  of  the 
permit  space  program  the  contractor  is 
using.  This  infe^mation  will  enable  the 
host  employer  to  take  steps  to 
coordinate  its  efforts  to  protect 
employees  firom  permit  space  hazards 
with  t^  (xmtractor.  Additionally,  it  is 
necessary  for  the  host  employer  to 
receive  information  on  any  hazards 
found  or  enreated  within  the  space 
during  entry  operations  in  order  to 
enable  the  host  employer  to  deal  with 
these  hazards  during  the  current  entry 
and  to  take  measures  to  control  them  in 
subsecpient  entries.  Additionally,  the 
host  employer  will  have  this 
information  available  to  assist  future 
contractors  who  may  be  called  upon  to 
perform  permit  space  entry.  OSHA  has 
therefore  added  a  provision,  paragraph 

(c) (9)(iii),  that  requires  contractors  to 
infemnn  host  employers  of  the  permit 
program  follow^  and  of  any  hazards 
confronted  or  created  in  the  permit 
space  during  entry  operations.  To  help 
ensure  that  such  information  is 
provided  to  the  host  employe,  OSHA 
has  included  a  requirement  in  the  final 
rule,  paragraph  (c)(8)(v),  that  the  host 
employer  debrief  the  contractor  at  the 
conclusion  of  entry  operations,  seeking 
the  same  information  that  the  contractor 
is  required  by  paragraph  (c)(9){iii)  to 
provide  the  host  employer.  This 
exchange  of  information  is  thus  required 
by  OSHA  of  both  host  employer  and 
contractor. 

Paragraph  (d).  Permit  space  entry 
proffram. 

As  noted  previously,  requirements 
proposed  in  peuagraph  (c)  that  related  to 
the  permit  space  program  have  been 
included  in  paragraph  of  the  final  rule. 
The  Agency  believes  that  separating 
general  provisions  frtjm  requirements 
pertaining  only  to  the  program  will 
make  the  final  standard  more 
understandable.  Accordingly,  paragraph 

(d)  sets  forth  requirements  for  the  design 
and  implementation  of  permit-required 
confined  space  programs.  The  Agency 
notes  that,  except  insofar  as  paragraph 
(dK2)  allows  employers  to  defer  hazard 
evaluation  until  actual  entry  operations 
are  planned,  employers  are  expected  to 
begin  developing  their  permit  space 
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proems  (such  as  arranging  for 
designation  and  training  of  personnel  to 
be  involved  in  entry  operations  and  for 
rescue  and  emergency  services)  when 
they  identify  permit  spaces  that  are  to 
be  entered  by  their  employees.  The 
Agency  observes  that  an  employer  who 
waits  until  the  last  minute  b^ore  entry 
operations  begin  to  develop  an  permit 
space  program  is  unlikely  to  have 
properly  trained  and  equipped 
personnel  available.  Paragraph  (d)  sets 
forth  requirements  for  planning  of 
entries,  so  that  by  the  time  entry  begins 
all  of  the  program  elements  are  in  place 
and  entries  are  conducted  safely. 

The  introductory  text  of  paragraph  (d) 
provides  that,  imder  the  permit-required 
confined  space  program  required  by 
paragraph  (c)(4)  of  final  §1910.146,  the 
employer  must  comply  with  all  the 
rules  given  in  the  remaining  paragraphs 
of  paragraph  (d).  The  introduction 
serves  merely  to  introduce  the  list  of 
duties  of  an  employer  under  a  permit 
space  entry  program. 

Paragraph  (d)(1)  of  the  final  rule 
requires  the  employer  to  implement 
measures  necessary  to  prevent 
unauthorized  entry.  This  provision 
corresponds  to  proposed  paragraph 
(c)(5).  As  noted  previously,  OSHA 
believes  that  it  is  very  important  to 
prevent  unauthorized  access  to  permit 
spaces.  The  rulemaking  record 
demonstrates  that  such  entry  is 
frequently  fatal. 

Some  commenters  (Ex.  14-124, 14- 
130, 14-163, 14-189)  argued  that 
proposed  paragraph  (cj(5)  was 
unnecessary,  b^use  proposed 
paragraph  (c)(4)  covering  the  posting  of 
warning  signs  provided  sufficient 
protection.  For  example,  Amoco 
Corporation  (Ex.  14-124)  stated: 

We  do  not  think  that  it  is  necessary  to  post 
signs  and  provide  barriers  in  lieu  of  training 
to  restrict  unauthorized  entry.  The  employer 
should  have  the  option  of  using  either  signs 
or  barriers  depending  on  the  conditions. 
Therefore,  we  suggest  that  the  phrase,  ‘signs 
and  barriers’  should  be  replac^  by  ‘signs  or 
barriers.'  (Emphasis  supplied  in  original.] 

Similarly,  another  commenlffl*  (Ex. 
14-163)  found  the  two  proposed 
provisions  redundant,  as  follows: 

I  find  paragraphs  (c)(4)  and  (c)(5)  to  be 
redundant  Both  of  these  issues  could  be 
dealt  with  in  one  paragraph.  Perhaps,  (cM4) 
could  read:  "Infcumation.  shall  post  signs 
near  permit  spaces  to  notify  employees  what 
hazards  may  [be]  present  and  that  only 
authorized  entrants  may  enter  the  permit 
spaces.  Training  and,  as  necessary,  signs  or 


See  the  summary  and  explanation  of  final 
paragraph  (cX2)  earlier  for  a  diacussion  of  the  issues 
regaling  informing  employee*  about  the  presence 
and  hazards  of  permit  spaces. 


barriers  shall  be  used  to  prevent 
unauthorized  entry  into  permit  spaces.” 

Monsanto  Company  (Ex.  14-170),  on 
the  other  hand,  supported  proposed 
puagraph  (c)(S),  stating: 

Again,  an  important  element  in  a 
successhil  confined  space  entry  program  is 
training  in  the  recognition  of  confined  spaces 
and  the  potential  hazards.  As  OSHA 
acknowledges  in  the  next  definition,  (c)(5), 
training  is  an  alternative  to  posting  signs  and 
barriers. 

Paragraph  (c)(5) — ^Monsanto  supports 
OSHA’s  proposd  to  use  training  or  other 
forms  of  wmming  as  equivalent  means  for 
preventing  unauthori^  entry  into  confined 
spaces. 

Some  commenters  (Ex.  14-68, 14- 
173)  felt  that  OSHA’s  prorosal  was  too 
weak  in  this  area.  They  felt  that  training 
and  signs  would  not  prevent  employee 
entry  into  permit  spaces.  For  example, 
the  Quaker  Oats  Company  (Ex.  14-173) 
argued: 

These  sections  address  notification  (with 
signs)  to  employees  that  hazards  exist  and 
that  only  authorized  entrants  may  enter  the 
permit  space.  Paragraph  (c)  (5)  additionally 
requires  training  or  signs  and  barriers  as  a 
means  of  preventing  unauthorized  entry.  We 
feel  that  these  paragraphs  can  be  combined 
and  strengthened. 

We  recommend  that  all  permit  spaces  be 
posted,  notifying  employees  that  hazards 
may  be  present  and  only  authorized  entrants 
enter.  These  signs  would  be  appropriate 
postings  during  non-entry  times  and  during 
the  permitted  entry.  All  employees  should  be 
instructed  as  to  restricted  areas,  and  confined 
spaces  should  be  secured  whenever  feasible 
with  positive  barriers  such  as  locks. 
(Emphasis  was  supplied  in  original.) 

Another  commenter  (Ex.  14-68)  also 
contended  that  the  proposed  would  not 
provide  elective  protection,  as  follows: 

Training  is  not  an  effective  means  of 
preventing  unauthorized  entry  nor  is  a 
posted  sign.  The  use  of  the  conjunction,  ’or,’ 
in  the  proposed  standard  leaves  the  employer 
a  choice  among  providing  a  positive  denial 
of  entry  provision  such  as  a  locked  barrier, 
posting  a  warning  sign  or  providing  training. 
There  should  be  no  doubt  that  the  first  choice 
will  usually  be  ’training,’  such  as.  Don’t  go 
in  there.’  At  most,  a  sign  may  be  posted  to 
supplement  the  instructions.  These 
precautions  are  so  inadequate  as  to  be  no 
precaution.  (Emphasis  was  supplied  in 
original.) 

OSHA  believes  employees  need  to  be 
informed  of  the  hazards  of  permit 
spaces  (paragraph  (c)(2))  and  need  to  be 
protected  again  the  hazard  of  accidental 
entiy  into  these  spaces  (paragraphs 
(c)(3)  and  (d)(1)).  In  the  proposal,  these 
two  considerations  were  addressed  in 
paragraph  (c)(4).  Employee  information, 
and  in  paragraph  (c)(5).  Prevention  of 
unauthorized  entry,  respectively,  for 
employers  whose  employees  would  be 


entering  p«mit  spaces.  In  the  final  rule, 
these  two  considerations  are  addressed 
in  parai^phs  (cK2)  and  (d)(1), 
respectively,  for  ^ese  same  employers. 

Normally,  training  and  signs  are 
methods  of  inftxming  «nployees  of  the 
presence  and  hazards  of  permit  spaces, 
and  they  do  little  to  prevent 
unauthorized  access.  Howevw,  if  the 
woricplace  is  so  configured  as  to  prevMit 
access  of  unauthorized  entrants  into 
areas  containing  permit  spaces,  training, 
alcme  or  in  combinatiem  with  signs,  may 
prevent  the  imauthorized  access  to  the 
spaces.  Otherwise,  covers,  guardrails, 
fences,  or  locks  will  be  necessary.  It  is 
the  employers  responsibility  to  use 
whatever  measures  are  necessary  to 
prevent  unauthorized  entry. 

Additionally,  OSHA  intends  this 
provisimi  to  require  the  emplo)rer  to 
take  administrative  measures  to  ensure 
that  all  entries  into  permit  spaces  are 
authorized  entries.  Unauthorized 
entrants  are  hazards  to  themselves  and 
to  other  personnel,  because  they  expose 
themselves  to  permit  space  hazards 
without  the  necessary  equipment  or 
training.  Furthermore,  they  disrupt 
entry  operations,  jeopardizing  the  safety 
of  personnel  who  are  working  in  the 
space  or  who  are  sent  in  to  rescue  or 
remove  them  from  the  space.  The 
Agency  believes  that  many  of  the  permit 
space  accidents  documented  in  the 
rulemaking  record  resulted  from  an 
overly  casual  attitude  about  the 
authorization  of  ent^. 

Paragraph  (c)(5)  of  the  proposal  was 
designed  to  imderscore  the  importance 
of  allowing  employees  to  enter  permit 
spaces  only  after  the  employer  has  taken 
the  measures  necessary  for  safe  entry. 
However,  in  view  of  the  wide  variety  of 
possible  permit  spaces  and  assortment 
of  protective  techniques,  the  Agency  is 
adopting  a  performance-oriented 
approach  to  this  provision  in  the  final 
rule.  The  example  given  in  proposed 
paragraph  (c)(5)  have  not  been  carried 
forward,  and  paragraph  (d)(1)  in  the 
final  rule  simply  requires  employers  to 
take  whatever  steps  are  necessary  to 
prevent  unauthorized  employee  into 
permit  spaces.  This  approach  will 
provide  the  flexibility  employers  need 
to  provide  the  most  effective  protection 
for  their  employs. 

Paragraph  (d)(2)  of  the  final  rule 
requires  the  employer  to  identify  and 
evaluate  the  hazards  of  p«mit  spaces 
that  employees  will  enter  before  they 
actually  do  so. 

This  provision  corresponds  to 
paragraph  (c)(1)  of  the  proposal,  which 
read  as  follows: 

(The  employer  shall  identify  and  evaluate 
each  hazard  of  the  permit  spaces,  including 
determination  of  severity; 
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Many  commenters  (Ex.  14-86, 14-88, 
14-124, 14-143, 14-150, 14-177, 138) 
complained  that  the  phrase  "including 
determination  of  severity”  was 
ambiguous  and  unneed^.  In  its 
comment,  Organization  Resources 
Counselors,  Inc.  (Ex.  14-143)  stated: 

It  is  difficult  to  understand  what  OSHA 
intends  that  the  employer  do  relative  to 
making  a  “determination  of  severity”. 

Neither  the  standard,  nor  the  preamble,  offer 
guidance  on  what  this  phrase  means  or  what 
additional  action  or  information  should  be 
secured  by  the  employer  under  his  permit 
required  confined  space  program,  lire 
extensive  definitions  of  baz^ous 
atmosphere,  IDLH,  immediate^vere  health 
effects,  permit  required  confined  space,  low 
hazard  permit  space,  etp.,  provide  sufficient 
guidance  in  evaluating  the  hazards  of  a  space 
without  the  need  for  this  ambiguous  phr^, 
therefore,  we  recommend  that  it  be  deleted. 

Another  commenter,  API  (Ex.  14- 
168),  stated: 

API  agrees  in  general  with  this  item,  but 
the  requirement  for  ‘including  determination 
of  severity’  is  undefined,  impractical,  and 
totally  utmecessary,  given  the  extensive 
definitions  of  hazi^ous  atmosphere,  IDLH, 
immediate  severe  health  effects,  permit 
required  confined  space,  and  low-hazard 
permit  space.  These  definitions,  woven  into 
the  employer’s  entry  permit  program,  ensure 
adequate  protection  without  the  additional 
ambiguous  burden  of ‘including 
determination  of  severity’.  The  preamble 
offers  no  guidance  on  interpreting  this 
requirement.  The  phrase  should  be  deleted. 

OSHA  agrees  that  the  plirase  is 
vuinecessary  and  possibly  confusing. 
Specifically,  the  Agency  concurs  with 
the  Texas  Chemical  Council  (Ex.  14-86), 
who  stated: 

By  definition  a  confined  space  entry  has 
the  potential  for  the  most  severe  penalty — 
death.  Therefore,  to  define  determination  of 
severity  as  death  under  hazard  identification 
would  not  be  productive  nor  necessary  for 
industry.Therefore,  the  proposed  phrase 
“including  determination  of  severity”  has  not 
been  carried  forward  into  the  final  rule. 

Some  commenters  (Ex.  14-94, 14- 
118, 14-157, 14-170, 14-176)  expressed 
concern  over  when  OSHA  expected 
employers  to  identify  and  evaluate 
hazards  to  comply  with  proposed 
paragraph  (c)(1).  For  example.  The 
Department  of  the  Navy  (Eix.  14-91) 
stated: 

It  is  important  to  identify  and  evaluate  the 
hazards  of  permit  spaces,  and  this  must  be 
done  prior  to  entry.  Is  the  intent  of  this 
section  to  require  an  initial  facilities 
inspection  for  permit  spaces  or  to  require 
inspection  and  evaluation  as  work  occurs?  If 
initial  facilities  inspections  are  required,  how 
soon  must  they  be  completed? 

CMA  (Ex.  14-118)  had  a  similar 
concern,  saying: 


The  Hazard  Identification  section,  29 
CF.R.  1910.146(cMl).  appears  to  require  an 
initial  grand  survey  of  wmkplaces  to  identify 
confin^  spaces  and  an  analysis  of  the 
severity  of  their  hazards.  CMA  members 
believe  v^  strongly  that  this  approach  is 
misguided  and  could  contribute  to  the  very 
haz^  this  standard  is  designed  to  reduce. 

OSHA’s  proposed  approara  would  be 
reasonable  in  a  static  work  environment. 
Today’s  business  environment  in  the 
chmnical  industry  and  many  others  is  a 
dynamic  one.  Manufacturing  equipment  and 
processes  are  designed  to  be  fie^ble  to  adapt 
to  rapidly  changing  product  demands. 
Consequently,  the  confined  space  hazards  in 
this  dynamic  environment  are  also  in  a  state 
of  flux.  The  most  effective  approach  to 
hazard  identification  will  take  into  account 
the  dynamic  nature  of  today’s  workplace. 

Still  another  commenter  (Ex.  14-176) 
agreed  with  this  assessment,  explaining: 

The  potential  hazard  of  each  (permit  space] 
will  depend  upon  the  last  contents  and  Uiis 
may  change  fr^uently  in  batch  operations. 
The  nature  and  severity  of  the  potential 
hazard  can  only  be  determined  just  prior  to 
actual  entry  into  the  confined  space. 

Paragraph  (c)(1)  of  the  NPRM  would 
have  applied  only  to  employers  whose 
employees  would  enter  permit  spaces. 
Those  employers  would  have  been  the 
ones  to  develop  and  implement  a  permit 
program.  Moreover,  OSHA  expected 
that  the  detailed  hazard  identification 
required  by  proposed  paragraph  (c)(1) 
need  only  be  performed  if  actual  entry 
into  a  permit  space  was  contemplated. 
OSHA  did  not  intend  that  the  hazard 
identification  required  by  proposed 
paragraph  (c)(1)  be  performed  as  part  of 
the  initial  determination  of  the  presence 
or  lack  of  permit  spaces  in  the 
employer’s  workplace  under  the 
int^uctory  text  of  proposed  paragraph 

(c) .  (A  discussion  of  the  initial 
determination  of  whether  or  not  the 
workplace  contains  permit  spaces  is 
contained  imder  the  discussion  of  final 
paragraph  (c)(1)  earlier  in  this  section  of 
the  preamble). 

Tne  Agency  notes  that  the 
identification  of  a  permit  space 
inherently  involves  the  identification  of 
a  hazard  (at  least  in  broad  terms).  OSHA 
expects  that  the  general  information 
obtained  through  compliance  with 
paragraph  (c)(1)  of  final  §1910.146  will 
facilitate  compliance  with  paragraph 

(d) (2).  Identification  of  the  hazards  (so 
that  entry  can  be  safely  planned  for  and 
authoriz^)  need  only  be  undertaken 
before  entry — ^when  Ae  entry  permit  is 
being  prepared.  In  order  to  m^e  this 
clear  in  the  final  rule,  paragraph  (d)(2) 
specifies  that  the  hazards  1^  identified 
before  employees  enter  the  permit 
space. 

OSHA  anticipates  that  employers  will 
identify  and  evaluate  permit  space 


hazards  as  necessary  for  development  of 
permit  space  programs.  For  example, 
the  Agency  expects  that  employers  who 
conduct  fii^uent  entries  into  permit 
spaces  will  ^  identifying  and 
evaluating  permit  space  hazards  at  the 
same  time  they  are  identifying  permit 
spaces.  On  the  other  hand,  OSHA 
understands  that  employers  may  not 
need  to  identify  or  evaluate  the  hazards 
of  permit  spaces  that  are  entered  at  5- 
or  10-year  intervals  imtil  several  years 
after  the  identification  of  those  spaces. 

In  the  interim,  since  there  are  no 
authorized  entries  into  those  spaces,  the 
program  would  only  require  that 
unauthorized  entries  be  prevented.  The 
hazards  in  the  spaces  need  only  be 
evaluated  in  detail  some  time  ^fore 
entry  (for  example,  when  the  entry 
permit  is  prepared).  The  final  rule 
makes  this  clear — the  basic 
identification  of  permit  spaces  required 
by  paragraph  (c)(1)  of  the  final  rule  must 
be  performed  by  the  effective  date  of  the 
final  rule:  the  evaluation  of  the  specific 
hazards  posed  by  permit  spaces 
identified  imder  paragraph  (d)(2)  is 
required  “before”  entry. 

Paragraph  (d)(3)  of  the  final  rule 
requires  the  employer  to  establish  the 
means,  procedures,  and  practices 
necessary  for  safe  permit  space  entry 
operations.  This  requirement  has  been 
taken  from  proposed  paragraph  (c)(2). 

In  reaction  to  the  generm  nature  of  the 
language  contained  in  proposed 
paragraph  (c)(2),  the  State  of  Maryland 
Occupational  ^fety  and  Health 
Program  (Ex.  14-63)  stated  “Although 
industries  currently  using  permit  entry 
may  be  familiar  with  these 
requirements,  an  employer  to  whom  all 
of  this  is  new  will  never  know  what  to 
do  without  further  guidance.”  They 
noted  that,  as  indicated  in  the  preamble 
to  the  NPRM  (54  FR  24090),  the 
identification  of  hazards  does  not 
protect  affected  employees  during  entry 
if  the  employer  does  not  follow  through 
with  the  necessary  hazard  controls.  The 
State  recommended  that  OSHA  include 
a  list  of  measmres  that  would  be 
retired  for  hazard  control. 

'The  Agency  agrees  that  the  standard 
should  provide  some  indication  of  the 
types  of  measures  that  employers  will 
be  required  to  take  to  control  permit 
space  hazards.  Given  the  variety  of 
permit  space  configurations  and 
hazards,  as  well  as  the  Agency’s  policy 
favoring  performance-oriented 
standards,  OSHA  has  added  a  list  of 
control  measures  for  use  in  permit  space 
programs.  The  list,  **  which  is  not  meant 


'*  The  list  of  control  measuros  was  taken  from 
provisions  in  the  6nal  role  or  the  proposal,  as 
identified  in  the  brief  discussion  of  each  measure. 
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to  be  all  inclusive,  lists  the  common 
types  of  general  control  methods  used  to 
ensme  safe  permit  space  entry,  as 
follows: 

(1)  Specifying  acceptable  entry 
conditions.  This  control  measure 
ensures  that  the  employer  has  identified 
the  hazards  that  could  reasonably  be 
expected  to  be  found  in  the  space  and 
has  limited  entry  conditions  to  those 
that  are  safe  for  «itry.  For  example,  if 

a  space  could  contain  a  flammable  gas, 
the  employer  would  set  a  limit  of  10 
percent  of  the  LFL  of  the  gas  as  an 
entry  condition.  This  would  ensure  that 
a  flammable  mixture  is  not  present  upon 
entry  into  the  space.  (See  the  summary 
and  explanation  of  paragraph  (0(9), 
which  requires  the  entry  conditions  to 
be  specified  on  the  entry  permit,  for  a 
fuller  discussion  of  acceptable  entry 
conditions.) 

(2)  Isolating  the  permit  space.  The 
permit  space  must  be  isolated  horn 
serious  hazards.  For  example,  if 
energized  parts  of  electric  equipment 
are  exposed,  the  circuit  parts  must  be 
deenergized  and  locked  out  in 
accordance  with  §1910.333{b). 
Mechanical  equipment  posing  a  hazard 
within  the  space  must  be  locked  out  or 
tagged  in  accordance  with  §1910.147  or 
guarded  in  accordance  with  Subpart  O 
of  the  General  Industry  Standards. 
Chemical  or  gas  lines  that  are  open 
within  the  permit  space  must  be 
isolated  by  such  means  as  blanking  or 
blinding,  misaligning  or  removing 
section  of  lines,  pipes,  or  ducts,  or  a 
double  block  and  bleed  system.  (See  the 
summary  and  explanation  of  paragraph 
(f)(8),  which  requires  the  isolation 
measures  used  to  be  specified  on  the 
entry  permit,  and  the  definition  of 
"isolation”  for  a  fuller  discussion  of 
isolation.) 

(3)  Purging  and  ventilating  the 
atmosphere  of  the  space.  If  the 
atmosphere  of  a  permit  space  is  IDLH, 
it  must  be  made  safe  for  employees  to 
enter.  This  is  accomplished  by 
ventilating  the  atmosphere,  after 
purging  if  the  space  is  a  flammable 
liquid  container  or  if  purging  is 
otherwise  necessary,  before  an 
employee  enters  the  space.  This  cleans 
the  air  within  the  permit  space  so  that 
it  is  no  longer  IDlii  and,  thus,  safe  for 
employees  to  breathe.  (See  the  summary 
and  explanation  of  paragraph  (f)(8), 
which  requires  the  hazard  control 
measures,  such  as  purging  and 
ventilation  of  permit-required  confined 

For  a  discussion  of  the  commeDts  on  the  individual 
control  methods,  see  the  summary  and  explanation 
of  the  relevant  paragraph  later  in  this  preamble. 

See  the  d^nition  of  hazardous  atmosphere  for 
the  source  of  the  10  percent  limit. 


spaces,  to  be  specified  on  the  eidry 
permit,  for  a  fuller  discussion  of  purging 
and  ventilating  permit  spaces.) 

(4)  Barriers.  Barriers  nuist  be  provided 
aroi^  the  permit  space  opening  for 
two  reasons:  (1)  to  {nevent  unauthorized 
entry  into  the  space^  and  (2)  to  protect 
employees  inside  the  space  ^m  olqects 
and  persons  outside  the  space. 

Paragraph  (d)(3)  requires  barriers 
whenever  they  are  necessary  to  protect 
employees  udthin  the  permit  ^ace.  If 
mitrants  face  a  substantial  risk  of  injury 
due  to  unauthorized  mtiy,  due  to 
objects  felling  into  the  space,  or  due  to 
vehicular  hamrds  during  mtry  into  and 
exit  fiom  the  space,  then  barriers  would 
be  required.  (See  the  discusaon  of 
ptop<Ked  paragraph  (c)(9),  which  would 
nave  required  the  use  of  barriers  and 
which  has  not  been  carried  forward  into 
the  final  rule,  later  in  this  preamble.) 

(5)  Testing  and  monitoring.  The 
employer  must  ensure  that  conditions  in 
the  permit  space  are  acceptable  for  entry 
throughout  &e  duration  of  entry 
opmetions.  This  is  accomplished 
through  the  use  of  test  instruments  to 
monitor  the  atmosphere  within  the 
space,  the  use  of  ventilation  to  maintain 
a  safe  atmosphere,  and  the  use  of 
inspectionsio  ensure  that  isolation  is 
being  maintained  for  the  space.  (See  the 
summary  and  explanation  of  paragraphs 
(d)(5)  and  (f)(10).  which  relate  to  the 
testing  and  monitoring  of  permit- 
required  confined  spaces,  for  a  fuller 
discussion  of  testing  and  monitoring 
conditions  within  these  spaces.) 

Paragraph  (d)(4)  of  the  final  rule 
requires  the  employer  to  provide  the 
equipment  necessary  for  safe  entry  into 
and  rescue  firom  permit  spaces  at  no  cost 
to  employees,  to  maintain  that 
equipment  properly,  and  to  ensure  its 
proper  use  by  employees. 

Inis  provision  nas  been  taken  from 
paragraph  (c)(7)  of  the  proposal,  which 
read  as  follows: 

[The  employer  shall  p]rovide,  maintain 
and  ensure  the  proper  use  of  the  equipment 
necessary  for  safe  entry,  including  testing, 
monitoring,  communication  and  personal 
protective  equipment; 

One  commenter  (Ex.  14-86)  argued 
that  the  equipment  listed  in  this 
proposed  paragraph  was  not  always 
necessary.  The  commenter 
recommended  revising  the  rule  to  make 
this  clear. 

OSHA  has  adopted  language  in 
paragraph  (d)(4)  of  the  final  rule  that 
clarifies  the  intent  of  this  provision.  TTie 
rule  now  requires  the  employer  to 


^  Barriers  for  this  purpose  are  not  addressed  by 
paragraph  (d)(3).  which  treats  entrant  safety;  they 
are  addressed  paragraph  (d)(1),  which  treats 
safety  for  unauthorized  employees. 


provide  the  equipment  necessary  for 
safe  oitry  into  and  rescue  from  permit 
spaces,  as  well  as  maintain  it  and  ensure 
its  safe  use.  The  list  of  eqmpment 
contained  in  the  proposal  has  been 
revised  to  indicate  t^  these  are  among 
the  types  of  equipment  covered  by  the 
rule,  vrith  an  indicaticHi  of  when  eadi 
type  of  equipment  would  be  nec»sary. 
^Iso,  the  equipment  list  has  hem 
expanded  by  adding  ventilating, 
lifting,  rescue,  bakers,  and  ingress 
and  egress  equipment  Ihese  are  the 
ty]Ms  of  equipment  normally  expected 
to  M  used  in  pomit  en^  operations. 

In  Issue  4  of  the  hearing  notice  (54  FR 
41462),  OSHA  asked  several  questions 
concerning  the  accuracy  of  monitoring 
and  testing  devices,  which  might  be 
affected  by  humidi^  ot  other  factors. 
OSHA  requested  inrormatirai  on  the 
reliability,  or  lack  thereof,  of  test 
instruments  under  adverse  conditions. 
OSHA  also  ad^ed  which  types  of 
devices  cause  the  most  pit^ems,  and 
which  the  least,  as  well  as  what  the 
specific  problems  were  and  when  they 
most  often  occur. 

One  commenter  had  expressed 
concern  about  the  accuracy  of  test 
instruments  prior  to  publication  of  the 
hearing  notice  (Ex.  14-70),  but  did  not 
speak  directly  to  the  questions  asked  in 
Issue  4.  Anouier  commenter.  the 
Johnson  Wax  Company  (Ex.14-222), 
submitted  a  comment  after  the  hearing 
notice  had  been  published  and  which 
responded  directly  to  Issue  4.  Johnson 
Wax  noted  that  the  accuracy  of  oxygen 
meters  was  affected  by  altitude,  in  that 
the  meters  would  give  increasingly 
lower  readings  as  the  altitude  increased. 
They  also  noted  that  oxygen  meters 
must  be  allowed  to  "acclimate”  in  very 
cold  or  very  humid  situations. 

Johnson  Wax  also  stated  that 
combustible  gas  meters  had  the  same 
problems  as  oxygen  meters,  with  the 
additional  problem  of  degradation  in  the 
presence  of  chlorinated  solvent  or 
silicon  fluid  vapors.  Lastly.  Johnson 
Wax  emphasiz^  the  importance  of 
calibrating  combustible  gas  meters  using 
the  gas  expected  to  be  present  in  the 
confined  space.  According  to  the 
commenter,  calibration  with  a  gas  not 
encoimtered  would  result  in  an 
inaccurate  reading. 

In  the  Washington,  D.C.  public 
hearing,  Mr  Robert  Gilardi  of  the 


Rescue  equipment  is  mentioned  in  final 
§1910.146,  diouf^  it  was  not  in  proposed  paragraph 
(cX7).  In  the  proposal,  this  aquipment  was 
specifically  addressed  under  paragraph  (cKS).  Hie 
Agency  decided  that  it  would  be  dearer  if  all 
equipment  associated  widi  entry  operations  was 
addressed  in  a  single  provision.  The  remainder  of 
proposed  paragraph  (c)(8),  on  rescue  procedares, 
has  been  retained  in  paragraph  (dX9)  of  the  final 
rule. 
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Compressed  Gas  Association  (CGA, 
Washington  Tr.  456)  gave  his  opinion  of 
the  accuracy  of  testing  and  monitoring 
devices  used  by  CGA: 

We  feel  that  the  accuracy  of  the 
instruments  is  very  adequate  and,  in 
addition,  they’re  (Vibrated  before  they’re 
used.  For  example,  without  mentioning 
commercial  names,  there  are  small  oxygen 
analyzers  that  are  used  by  the  commercial 
diving  industry  that  are  very  accurate  and 
they’re  a  feirly  low  cost  item. 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  submitted  a  very  helpful  and 
detailed  discussion  of  hearing  Issue  4  in 
its  post-hearing  comment  (Ex.  134). 
NIOSH  discussed  the  effects  of  hi^ 
relative  humidity,  altitude,  and  ambient 
temperatures  on  oxygen  monitors, 
concluding  that  su(±  monitors  are 
significantly  affected  by  high  humidity 
only  at  levels  exceeding  90%  relative 
humidity,  that  most  oxygen  monitors 
automatically  compensate  for  changes 
in  temperature,  ^  and  that  the  effect  of 
atmospheric  pressure  changes  on 
oxygen  monitors  can  be  significant  if 
they  are  not  calibrated  at  the  ambient 
pressure  in  which  they  will  be  operated. 

NIOSH  also  tested  combustible  gas 
meters,  concluding  that  the  variations 
found  were  within  acceptable  limits. 
NIOSH  did  not  test  combustible  gas 
meters  for  accuracy  in  varying  pressure 
and  temperature  environments,  but 
stated  that  such  meters  should  not  be 
simificantly  affected  by  these  changes. 

Regarding  the  use  of  specific  material 
monitors  (such  as  those  for  CO,  COs# 

SO2,  and  H2O),  NIOSH  recommended 
adherence  to  manufacturer’s 
instructions  concerning  temperature 
limits,  relative  humidity  ranges,  and  any 
known  chemical  interferences.  The 
NIOSH  comment  also  contained 
information  and  recommendations 
concerning  non-specific  monitors. 

NIOSH  coHcluaed  its  comment  with 
recommendations  concerning  the  care  of 
batteries  used  in  monitors  and  a  strong 
emphasis  on  the  proper  calibration  and 
maintenance  of  monitoring  equipment. 
NIOSH  also  concluded  that  operator 
training  and  skill  levels  are  very 
important  factors  to  be  considered  in  the 
monitoring  of  workplace  atmospheres, 
to  the  extent  that  such  monitoring 
cannot  be  effectively  accomplished 
without  a  trained  and  skilled  operator. 

OSHA  has  concluded,  based  upon  the 
information  received  in  response  to  the 
questions  asked  in  hearing  Issue  4,  that 
the  accuracy  of  testing  and  monitoring 
equipment  may  be  significantly  affected 


”  For  best  iwulU,  NIOSH  ncomnMnds 
calibration  of  oxygan  moniton  at  the  temparature 
at  which  it  is  to  be  operated. 


tmder  certain  conditions  of  humidity, 
pressure,  or  temperature  or  by  the 
presence  of  interfering  chemicals. 
However,  if  the  equipment  is  properly 
selected,  calibrated,  and  maintained  and 
if  it  is  operated  by  well  trained 
employees,  the  testing  and  monitoring 
needs  for  entry  and  work  in  permit- 
required  conned  spaces  can  be 
effectively  met. 

Paragraph  (d)(5)  of  the  final  rule 
requires  employers  to  evaluate  permit 
space  conditions  when  conducting  entry 
operations.  'This  paragraph  also  sets 
forth  specific  requirements  for  testing 
conditions  within  the  space  to  ensure 
that  hazards  inside  the  space  are 
eliminated  or  controlled.  This  entire 
paragraph  is  new.  except  for  paragraph 
(d)(5)(iii),  which  pertains  to  me  proj^r 
sequence  for  testing  for  atmospheric 
hazards  and  which  was  taken  from 
proposed  paragraph  (i)(l)(ii). 

Ine  State  of  M^land  (Ex.  14-63) 
criticized  proposed  paragraph  (c), 
covering  the  permit-required  confined 
space  program,  in  the  following  manner: 

It  does  not  appear  to  require  that  any 
protective  action  be  taken!  All  the  employer 
would  have  to  do  is  have  a  permit  that 
covered  these  things....  For  example,  without 
the  implementing  language,  for  item  (c)(1)  all 
the  employer  would  have  to  do  is  make  a 
list.'They  went  on  to  state: 

Actudly  the  low  hazard  permit  space 
requirements  are  more  clearly  spelled  out  in 
section  (i)  than  high  hazard  requirements  are 
in{c)(2). 

(c)(2)  could  benefit  from  the  testing 
language  in  [(i)](l)(ii). 

Several  commenters  (Ex.  14-68, 14- 
116, 14-147)  stressed  the  importance  of 
testing  in  the  determination  of 
acceptable  entry  conditions  within  a 
permit  space  before  entry  and  during 
work  inside  the  space.  For  example,  one 
rulemaking  participant  (Ex.  14-147] 
stated: 

Prior  to  entry,  atmospheric  testing  would 
have  to  be  performed  to  ensure  that  the 
conditions  under  which  the  permit  was 
originally  issued  had  not  changed.  This  is  an 
essential  requirement  of  ensuring  that  the 
confined  workspace  is  safe  to  enter. 

Several  more  commenters  (Ex.  14-63, 
14-123, 14-154)  specifically 
recommended  placing  requirements 
relating  to  testing  in  the  general 
paragraph  (proposed  paragraph  (c)). 
Typical  of  these,  Boeing  Support 
Services  (Ex.  14-154)  stated: 

Specific  references  to  instruments  for 
testing  procedures  and  to  testing  and 
ventilation  requirements  are  stated  only  in 
the  low-hazard  portion.  These  references 
need  to  be  given  in  the  main  text  as  well, 
which  has  only  nonspecific  references... 

The  proposed  rule  required 
evaluation  of  permit  space  conditions  in 


an  indirect  way  (as,  for  example,  in 
proposed  paramph  (d)(2)(v),  wUch 
provided  mat  me  entry  permit  specify 
the  testing  and  monitoring  procedures 
to  be  used):  but,  as  Maryland  has  stated, 
the  proposal  never  specifically  and 
dire^y  required  testing.  OSHA  agrees 
with  the  State’s  and  other’s  criticisms  in 
this  regard  and  has  included  paragraph 
(d)(5)  in  the  final  rule  to  addi^  &s 
concern.  Paragraph  (d)(5)  contains 
language  that  clearly  requires  the 
employer  to  evaluate  permit  space 
conditions  before  and  during  entry 
operations  and  that  sets  forth  the 
elements  of  that  evaluation. 

Paragraph  (d)(5)(i)  of  the  final  rule 
requires  the  employer  to  test  conditions 
in  the  permit  space  to  determine  if 
acceptable  ent^  conditions  exist  before 
entry  is  authorized  to  begin.  As  . 
previously  noted  this  testing  is 
important  to  detect  any  hazardous  I 

atmosphere  or  other  hazards  that  may  be  | 

present  in  the  permit  space.  However,  if  i 
isolation  of  the  space  is  infeasible  | 

because  the  space  is  large  or  is  part  of 
a  continuous  system,  the  employer  must 
perform  pre-entry  testing  to  ^e  extent  I 

feasible  before  authorizing  entry  and,  if  j 

entry  is  authorized,  must  continuously  j 

monitor  entry  conditions  in  the  areas  I 

where  authorized  entrants  are  working.  | 

The  type  of  testing  that  needs  to  be  | 

performed  is  dependent  on  the  hazards 
that  are  present  within  the  space.  For  j 

permit  spaces  posing  atmospheric 
hazards,  atmospheric  testing  would  be 
necessary.  For  other  hazards,  different 
tests  will  be  necessary.  For  example,  if 
the  permit  space  poses  thermal  hazards, 
the  temperature  within  the  space  would 
need  to  be  tested.  Paragraph  (d)(5)(i) 
requires  the  employer  to  conduct 
whatever  tests  are  necessary  to  ensure 
that  acceptable  entry  conditions  are 
present. 

Because  sewers  and  similar  permit 
spaces  are  large,  continuous  systems, 
conditions  encormtered  at  the  point  of 
entry  may  not  be  indicative  of 
conditions  at  distances  further  from  the 
point  of  entry.  Also,  since  the  space 
usually  cannot  be  effectively  isolated, 
conditions  at  any  particular  point  in  the 
space  may  deteriorate  suddenly  due  to 
the  introduction  of  a  material  from 
another  point  in  the  system  that  creates 
a  hazardous  environment  for  the 
entrants.  Under  these  conditions,  pre¬ 
entry  testing  often  will  not  detect  such 
hazards,  and  the  need  for  continuous 
atmospheric  monitoring  becomes 
paramount.  Atmospheric  monitoring  is 
necessitated  virtually  from  the  time  pre¬ 
entry  testing  is  done  until  the  last 
entrant  leaves  the  permit  space.  Because 
of  these  conditions,  the  procedure  for 
authorizing  entry  into  sewers  has 
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evolved  so  that  authorization  is  usually 
granted  immediately  before  entry.  In 
their  testimony,  the  Service  Employees 
Union  indicated  that  their  members 
who  work  in  sewers  do  perform  pre¬ 
entry  testing,  usually  with  a  12  to  18 
inch  or  longer  wand  attached  to  the  test 
instrument  (Washington  Tr,  403, 404). 
They  also  indicated  that  entrants  wear 
monitoring  equipment  at  all  times 
(Washington  Tr.  434)  after  they  have 
entered  and  as  they  perform  entry 
operations  within  the  permit  space. 

Paragraph  (d}(5)(ii)  of  the  final  rule 
requires  permit  spaces  to  be  tested  or 
monitored,  as  necessary,  to  determine  if 
acceptable-entry  conditions  are  being 
maintained  during  the  course  of  entry 
operations.  This  provision  is  derived 
from  paragraph  (d)(2)(v)  of  the  proposed 
rule,  whi(±  would  have  require  that 
the  procedures  and  equipment 
necessary  for  such  testing  or  monitoring 
be  placed  on  the  permit.  Such  testing  or 
monitoring  would  thus  have  been 
required  by  the  proposal,  but  only  in  an 
indirect  way.  (See  the  preceding 
discussion  of  final  paragraph  (d).)  To 
eliminate  any  possible  doubt  or 
confusion  regarding  this  matter, 
appropriate  testing  or  monitoring  during 
the  course  of  entry  operations  is 
specifically  required  by  this  final  rule. 
This  provision  requires  whatever 
periodic  or  continuous  monitoring 
would  be  necessary  to  protect 
employees.  For  example,  as  noted 
earlier,  sewer  entry  operations  preclude 
complete  pre-entry  testing,  and 
continuous  monitoring  is  necessary  to 
assure  the  safety  of  sewer  workers. 
Paragraph  (d)(5)(ii)  of  the  final  rule 
would  require  this  continuous 
monitoring  to  be  performed. 

Paragraph  (d](5)(iii)  of  the  final  rule 
specifies  ^e  proper  sequence  to  be  used 
when  permit  spaces  are  tested  for 
atmospheric  hazards.  This  provision 
requires  employers  to  test  first  for 
oxygen,  then  for  combustible  gases  and 
vapors,  and  then  for  toxic  gases  and 
vapors. 

This  requirement  has  been  taken  firom 
paragraph  (i)(l)(ii)  of  the  proposal. 
Proposed  paragraph  (i)  only  applied  to 
ent^  into  ‘Tow  hazard”  permit  spaces. 
However,  since  the  proper  sequence  for 
testing  for  atmospheric  hazards  should 
be  the  same  regardless  of  the 
characterization  of  the  permit  space, 
this  provision  should  be  applied  equally 
to  all  permit  entries.  By  placing  this 
provision  in  paragraph  (d)  of  ^al 
§1910.146,  which  applies  generally,  the 
proper  sequence  of  testing  for 
atmospheric  hazards  is  assured  for  all 
types  of  permit-required  confined 
spaces.  Paragraph  (d)(5)(iii)  reflects 
generally  accepted  safe  work  practice,  as 


adopted  in  Section  6.1  of  ANSI  Z117.% 
(Ex.  14-^,  14-127).  As  noted  earlier,  its 
general  application  was  recommended 
by  several  commenters  (Ex.  14-63, 14- 
123, 14-154). 

A  test  for  oxygen  must  be  performed 
first  because  most  combustible  gas 
meters  are  oxygen  dependent  and  will 
not  provide  reliable  readings  in  an 
oxygen  deficient  atmosphere.  In  fact,  the 
Jo^son  Wax  Company  (Ex.  14-222) 
stated  that  “there  is  (a]  specific  (sensor 
dependent)  oxygen  level  below  which 
the  combustible  gas  sensor  will  not 
respond  at  all  [emphasis  was  supplied 
in  original].”  Combustible  gases  are 
tested  for  next  because  the  threat  of  fire 
or  explosion  is  both  more  immediate 
and  more  life  threatening,  in  most  cases, 
than  e^osure  to  toxic  gases. 

Additionally,  this  provision  contains 
a  note  indicating  that  atmospheric 
monitoring  in  accordance  with  non¬ 
mandatory  Appendix  B,  supplemented 
by  reference  to  non-mandatory 
Appendix  E  for  permit  space  operations 
in  sewers  would  be  considered  as 
satisfying  the  requirements  of  this 
paragraph.  OSHA  has  included  these 
non-mandatory  appendices  for  use  by 
any  employers  who  might  not  have  the 
resources  to  design  their  own 
atmospheric  monitoring  programs.  The 
presence  of  these  appendices  in  the 
final  rule  is  not  intended  to  restrict  an 
employer’s  ability  to  design  and 
implement  an  atmospheric  monitoring 
program  that  meets  the  needs  of  a 
particular  workplace. 

Paragraph  (d)(6)  of  the  final  rule 
requires  an  attendant  to  be  stationed 
outside  a  permit  space  into  which  entry 
is  authorized  for  the  diiration  of  entry 
operations.  This  paragraph  has  been 
t^en  from  the  introductory  text  of 
paragraph  (f)  of  the  proposal.  OSHA  has 
included  a  note  in  the  final  rule  to 
explain  that  attendants  may  be  assigned 
to  monitor  more  than  one  space  and  that 
they  may  be  stationed  at  any  location 
outside  the  permit  space,  as  long  as  they 
can  effectively  perform  the  duties  set  by 
paragraph  (i)  of  final  §1910.146. 

The  Agency  has  determined,  based  on 
its  review  of  the  rulemaking  record,  that 
stationing  an  attendant  to  monitor 
permit  space  entry  is  a  critical  element 
of  an  effective  permit  space  program.  In 
particular,  OSHA  believes  that  an 
attendant’s  ability  to  communicate  with 
the  authorized  entrants  and  with  the 
designated  rescue  and  emergency 
services  maximizes  the  likelihood  that 
information  on  hazards  arising  in  permit 
spaces  will  be  transmitted  in  time  for 
safe  evacuation  or  rescue  of  entrants. 
Because  of  the  importance  of  the  role 
attendants  play  in  permit  space  entry 
operations,  OSHA  believes  that  it  is 


necessary  to  highlight  the  requirement 
for  their  presence  outside  permit  spaces. 
Therefore,  the  Agency  has  placed  tnis 
requirement  in  final  §1910.146(d), 
which  contains  the  basic  rules  on 
permit-  required  confined  space 
programs,  rather  than  in  §1910.146(i), 
relating  to  the  duties  of  attendants. 

OSHA  Mlieves  that  this  stresses  the 
importance  of  this  requirement  and  that, 
as  a  result,  employers  will  be  more 
aware  of  the  need  to  station  attendants 
outside  permit  spaces  during  entry 
operations. 

As  noted  in  the  siunmary  and 
explanation  of  the  definition  of 
“attendant”,  the  proposed  definition  of 
this  term  addres^  the  number  of 
spaces  or  entrants  an  attendant  could 
monitor,  providing  that  an  attendant 
could  not  monitor  more  spaces  or 
entrants  than  specifically  authorized  by 
the  entry  permit.  A  number  of 
commenters  (Ex.  14-28, 14-45)  objected 
to  the  propos^  provision  and  suggested 
that  OSHA  allow  the  attendant  to 
monitor  only  one  permit  space  at  a  time. 
As  a  result  of  these  early  comments,  the 
Agency  listed  their  concerns  as  one  of 
the  issues  in  the  notice  of  public  hearing 
(54  FR  41462).  In  Issue  8  of  the  hearing 
notice,  OSHA  asked  if  the  final  rule 
should  limit  the  number  of  entrants, 
entry  portals,  or  permit  spaces  an 
employer  may  assign  a  single  attendant 
to  monitor.  OSHA  also  asked  what 
limits  would  be  appropriate,  what 
criteria  should  be  used  by  employers  in 
deciding  on  the  number  of  attendants, 
and  where,  in  relation  to  the  entry 
portal,  attendants  should  be  stationed. 

Several  rulemaking  participants  (Ex. 
14-179, 14-200, 14-208, 14-210, 14- 
215, 142;  Washington  Tr.  466,  551,  575; 
Houston  Tr.  1057;  Chicago  Tr.  185, 245, 
311,  364, 498,  534,  597, 615)  addressed 
this  issue.  Some  of  the  rulemaking 
participants  (Ex.  14-210;  Washington 
Tr.  575-576;  Chicago  Tr.  185-186, 310- 
311;  Hoiiston  Tr.  1057)  believed  t^t 
attendants  should  not  be  allowed  to 
monitor  more  than  one  permit  space  at 
a  time  because  if  an  emergency 
developed  in  one  space  the  attendant’s 
attention  would  be  fully  taken  for  that 
space  and  the  attendant  would  not  be 
able  to  monitor  other  spaces  adequately. 
For  example,  the  Independent  Liquid 
Terminals  Association  (ILTA,  Ex.  14- 
210)  said: 

ILTA  still  maintains  that  an  attendant  must 
be  allowed  to  monitor  only  a  single  entry 
portal  at  one  time....  How  can  an  attendwt 
monitor  an  entrant  in  more  than  one  place? 

If  the  entrant’s  breathing  apparatus  breaks  in 
any  way  while  the  attendant  is  at  another 
location,  how  can  the  attendant  respond  to 
the  entrant’s  predicament?  In  addition,  how 
can  the  attendant  protect  the  entrant  fiom 
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external  hazards  or  unauthorized  mtry  if  be/ 
she  is  not  present? 

Others  opposed  to  the  language  in  the 
proposed  definition  (Ex.  14-38, 14-61, 
14-63;  Chicago  Tr.  363)  were  more 
concerned  that  the  attendant  would  be 
allowed,  under  a  aeries  of  permits 
issued  by  an  employer,  to  monitor  more 
spaces  than  he  or  she  can  effectively 
handle.  They  argued  that  the  standard 
should  limit  in  some  fashicm  the 
number  of  spaces  that  an  attendant 
would  be  allowed  to  monitor.  For 
example,  the  UAW  (Ex.  14-38)  stated: 

The  statement  that  the  “attendant  may 
monitor  not  more  entrants  or  more  permit 
spaces  than  the  entry  permit  specifically 
authorizes  is  vague. 

This  definition  could  allow  an  attendant  to 
monitor  more  spaces  than  should  be  safely 
monitored. 

Still  others  (Ex.  14-200;  Washington 
Tr.  466,  551-552;  Chicago  Tr.  534)  were 
concerned  that  the  standard  retain  its 
flexibility  by  not  specifying  a  limit  on 
the  numW  of  spaces  that  could  be 
monitored  by  a  single  attendant.  The 
Longview  Fibre  Company’s  comment 
(Ex.  14-200)  was  illustrative  of  these 
commenters,  as  follows: 

If  the  attendant’s  responsibility  is  only  to 
monitor  the  entry  work,  and  summon  a 
rescue  team,  but  not  participate  in  actual 
entry  for  rescue  purposes,  the  attendant 
should  be  allowed  to  monitor  as  many  entries 
or  entry  points  as  is  practical  based  on  the 
work  environment,  work  being  performed 
and  method  of  monitoring,  i.e.  radio,  T.V. 
camera,  handline  or  voice. 

*  •  •  •  * 

An  example  of  monitoring  various  points 
of  entry  into  a  confined  space  would  be  a 
power  or  recovery  boiler  fire  box,  a 
continuous  cooking  pulp  digester  or  paper 
machine  dryer  drums.  Although  the 
equipment  may  be  entered  simultaneously  by 
various  employees  fitxn  different  entry 
points,  the  monitoring  of  any  of  the  crew 
members  may  be  successfully  accomplished 
by  a  single  attendant.  ’The  rescue  may  be 
achievad  from  a  common  entry  point,  radio 
communications  may  allow  for  multiple 
monitoring,  and  the  size  of  the  vessels  or 
confined  spaces  and/or  scope  of  work  may 
allow  for  visual  monitoring  of  more  than  one 
entry  at  a  time. 

In  response  to  the  NPRM,  another 
commenter  (Ex.  14-34)  suggested  that 
OSHA  specifically  recognize  the  use  of 
radios  so  that  a  single  attendant  could 
monitor  as  many  as  32  entrants. 
Acknowledging  the  possibility  that 
electronic  surveillance  and 
communication  equipment  could  assist 
attendant  in  carrying  out  their  duties 
and  might  allow  the  safe  monitoring  of 
multiple  permit  space  entry  operation 
by  a  single  attendant.  OSHA  raised  Issue 
9,  which  related  to  the  use  of  such 
equipment.  In  the  hearing  notice  (54  FR 


41463),  OSHA  observed  that,  if 
attendiwts  were  not  permitted  to  enter ' 
permit  spaces  for  rescue  purposes,  an 
attendant’s  chief  responsibility  with 
respect  to  rescue  could  be  to  summon 
the  rescue  team.  In  that  case,  the  Agency 
recognized  that  the  attendant’s  ability  to 
detect  that  entrants  need  help  and  to 
summon  the  rescue  team,  not  the 
attendant’s  proximity  to  the  entrants, 
could  be  of  critical  importance. 
Therefore,  OSHA  requested  information 
on  the  issue  of  wh^er  or  not  the 
Agency  should  permit  reliance  on 
electronic  surx’eillance  and 
communication  equipment  and  on  how 
the  permit-required  confined  space 
standard  should  treat  this  equipment. 

OSHA  received  few  comments  and 
little  testimony  concerning  this  issue. 
’The  Longview  Fibre  Company  (Ex.  14- 
200)  had  this  to  say  about  Issue  9: 

In  many  confined  space  entries  actual 
visual  contact  is  not  possible  due  to  the  size 
of  the  particular  vessel  or  complexity  of  the 
structure.  In  such  cases,  alternate  means  of 
communications  such  as  radios  may  be  the 
only  woikable  alternative. 

The  Independent  Liquid  Terminals 
Association  (Ex.  14-210)  had  this 
opinion: 

Remote  radios  would  be  useful  in 
conjunction  with  visual  observation  of  the 
entrant  especially  in  extremely  large  or  dark 
confined  spaces.  However,  the  radios  under 
no  circumstances  should  replace  the 
attendant  Working  inside  a  confined  space 
often  requires  cumbersome  personal 
protective  equipment  or  other  mechanical 
equipment.  Handling  a  remote  radio  while 
wearing  industrial  rubber  gloves  would  be 
difficult. 

The  Amoco  Corporation  (Ex.  14—215) 
also  believed  that  electronic  monitoring 
equipment  should  be  permitted,  stating: 

We  do  not  believe  that  the  entrant  needs 
to  be  in  direct  line  of  sight  of  the  attendant 
for  effective  monitoring....  In  such 
circumstances  [line  of  sight  not  possible],  we 
use  two-way  radios  to  kmp  the  entrants  in 
contact  with  the  attendants  and  have  found 
this  to  be  an  effective  monitoring  system.... 
Different  types  of  monitoring  equipment  will 
be  suitable  for  monitoring  different  numbers 
of  entrants  safely.  Setting  an  arbitrary  upper 
limit  based  on  the  most  sophisticated 
equipment  will  not  be  suitable  for  less 
sophisticated  technologies.  Likewise,  setting 
a  limit  based  on  a  less  sophisticated 
technology  will  cause  underutil  izafion  of 
more  advanced  technologies.  Rather  than  set 
an  arbitrary  upper  limit,  we  believe  that  the 
limit  should  be  determined  by  the 
capabilities  and  limitations  of  the  monitoring 
equipment  used  as  well  as  other  pertinent 
factors  at  ffie  site.  Therefore,  we  support  a 
performance  oriented  approach  with  the 
employer  making  the  determination  of  how 
many  entrants  can  be  safely  monitored  by  an 
attendant. 


In  light  of  the  comments  and 
testimony  received  concerning  these 
two  issues.  OSHA  has  decided  to 
expand  on  the  performance-  oriented 
approach  taken  in  the  proposal.  ’The 
final  rule  has  adopted  a  rule  in 
paragraph  (d)(6),  under  the  general 
provisions  for  permit-requii^  confined 
space  programs,  that  requires  the 
employer  to  provide  at  least  one 
attendant  outside  the  permit  space  into 
which  entry  is  authorized.  As  noted 
earlier,  this  requirement  has  been  taken 
from  the  introductory  text  of  proposed 
paragraph  (f).  To  address  the  issue  of 
how  many  spaces  an  attendant  is 
allowed  to  monitor,  OSHA  is  including 
an  explanatory  note  following  paragraph 
(d)(6)  to  indicate  that  an  attendant  can 
monitor  as  many  spaces  as  is  possible 
while  complying  with  paragraph  (i)  of 
the  final  rule,  which  sets  forth 
attendants’  duties.  The  note  also 
indicates  that  the  attendant  may  be 
stationed  in  any  position  from  which  he 
or  she  can  perform  the  duties  required 
by  paragraph  (i).  “  The  Agency  notes 
that  the  attendant  could  be  stationed  in 
a  control  room  that  allows  him  or  her 
to  monitor  entrants  remotely.  Electronic 
monitors,  television  monitors,  public 
address  systems,  and  barricades  could 
be  used  to  assist  the  attendant  in 
performing  duties  required  under 
paragraph  (i).  In  addition,  OSHA  has 
adopted  a  provision  requiring 
employers  to  adopt  procedvues  to  enable 
the  attendant  respond  to  emergencies 
without  distraction  from  his  or  her 
responsibilities  xinder  paragraph  (i). 

This  provision  appears  in  paragraph 
(d)(7  of  the  final  rule. 

In  this  manner,  attendants  may 
monitor  no  more  permit  space  entry 
operations  than  they  can  safely  handle. 
For  example,  if  the  attendant  is 
communicating  with  authorized 
entrants  by  voice  contact  only,  that 
attendant  would  not  be  able  to  monitor 
any  other  permit  spaces  that  were  not 
within  voice  contact,  under  paragraph 
(i)(5).  Also,  if  the  number  of  spaces  and 
the  number  of  authorized  entrants  are 
too  much  for  one  attendant  to  keep  track 
of,  as  required  by  paragraph  (i)(3),  then 
additional  attendants  would  be 
required.  This  protects  authorized 
entrants  fiom  working  in  permit  spaces 
that  are  not  being  adequately  monitored. 

On  the  other  hand,  mis  approach  also 
provides  the  flexibility  employers  need 
to  protect  employees  in  a  manner  best 
suited  to  their  permit  space  operations. 


These  duties  include  keeping  an  accurate 
count  of  authorised  eatrants,  communkatuig  with 
these  entrants,  monitoring  activities  inside  and 
outside  the  space  for  hazards,  summoning  rescue 
services,  and  keeping  unauthorized  persons  out  of 
the  space. 
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The  final  rule  allows  the  use  of 
electronic  surveillance  and  other 
devices  as  aids  or  augmentations  to  the 
monitoring  process  so  that  the 
attendant’s  duties  described  in 
paragraph  (i)  of  the  final  rule  can  be 
effectively  performed  for  each  permit 
space  being  monitored.  In  most  cases, 
the  use  of  such  a  device  would  allow  an 
employer  to  economize  by  increasing 
the  number  of  permit  spaces  a  single 
attendant  could  effectively  and 
simultaneously  monitor  (although 
OSHA  is  not  permitting  the  use  of  such 
devices  to  replace  an  attendant  entirely). 
Additionally,  the  attendant  would 
normally  be  stationed  near  the  entry 
point  of  the  permit  space,  but  the  use  of 
an  electronic  monitoring  device  makes 
it  possible  for  an  attendant  to  effectively 
perform  his  assigned  duties  from  a 
remote  location.  Television  monitors, 
public  address  systems,  and  barricades 
can  also  be  used  to  assist  the  attendant 
in  monitoring  activities  outside  the 
space  and  in  warning  unauthorized 
personnel  away  fi-om  the  space. 

Paragraph  (d)(8)  of  the  final  rule 
requires  the  employer  to  designate  the 
persons  who  are  to  have  active  roles  in  * 
entry  operations,  to  identify  the  duties 
of  these  employees,  and  to  provide  such 
employees  with  the  training  required  by 
paragraph  (g).  This  provision  addresses 
such  personnel  as  entry  supervisors, 
authorized  entrants,  and  attendants. 

Paragraph  (d)(8)  in  the  final  rule  has 
been  t^en  from  proposed  paragraph 
(c)(6),  which  would  have  required  the 
employer  to  train  entrants,  attendants, 
and  entry  supervisors.  Two  commenters 
(Ex.  14-88, 14-163)  argued  that 
proposed  (c)(6),  in  conjunction  with 
proposed  paragraphs  (e) ,  (f),  and  (g), 
were  too  general  in  nature.  These 
commenters  believed  that  the  regulation 
should  be  more  specific  as  to  the 
content  of  training,  the  evaluation  of  the 
training  received,  follow  up  training, 
and  the  qualifications  of  the  trainers. 

OSHA  agrees  with  these  commenters 
that  the  training  provisions  contained  in 
the  proposal  were  too  general.  Follow 
up  training  was  not  addressed  in 
proposed  paragraphs  (c)(6),  (e),  (f),  or 
(g),  and  the  proposal  was  too  vague  in 
certain  areas.  To  address  these 
problems,  the  Agency  has  incorporated 
into  the  final  rule  a  paragraph  dedicated 
to  training  requirements — paragraph  (g). 
All  the  specific  training  requirements 
spread  t^oughout  the  proposed 
standard  have  been  placed  in  this  one 
paragraph  to  provide  better  guidance  as 
to  what  is  required  and  to  emphasize 
the  importance  of  training  in  the  permit- 
required  confined  space  program.  (See 
the  summary  and  explanation  of 
paragraph  (g)  of  the  final  rule  for  a 


detailed  discussion  of  issues  related  to 
training.)  OSHA  has  also  revised  the 
language  proposed  in  paragraph  (c)(6)  so 
that  the  general  prooam  requirement  for 
training  to  be  provided  references  the 
specific  training  provisions  in  paramph 
(^  of  the  final  rule.  Paragraph  (d)(8)  of 
the  final  rule  also  requires  me  employer 
to  designate  which  employees  will 
perform  the  various  functions  assigned 
by  the  standard  and  to  identify  their 
duties  under  the  permit  space  program. 
This  will  enable  employers,  employees, 
and  OSHA  to  identify  which  employees 
need  to  receive  what  training  under 
final  §1910.146. 

Paragraph  (d)(9)  of  the  final  rule 
requires  the  employer  to  establish 
procedures  for  summoning  rescue  and 
emergency  services  (to  rescue  entrants 
from  permit  spaces  and  to  provide 
necessary  emergency  services  to  rescued 
employees)  and  for  preventing 
unauthorized  personnel  from  attempting 
a  rescue.  The  Agency  anticipates  that 
employers  will  choose  between  entry 
and  non-  entry  rescue  as  part  of 
compliance  with  paragraph  (d)(9)  of  the 
final  rule. 

This  provision  was  taken  from 
proposed  paragraph  (c)(8),  which  would 
have  required  that  procedmres  and 
equipment  necessary  to  rescue  entrants 
be  provided  and  implemented.  For  the 
reasons  noted  under  the  discussion  of 
paragraph  (d)(4)  of  final  §1910.146,  the 
Agency  has  placed  the  requirements 
relating  to  rescue  equipment  proposed 
in  paragraph  (c)(8)  under  final 
§1910.146(d)(4),  which  sets  forth 
requirements  relating  to  all  types  of 
equipment  used  in  permit  space  entry 
operations.  Additionally,  although  the 
Agency  received  no  comments 
recommending  the  revision  of  the 
proposed  language,  OSHA  has  adopted 
wording  for  this  requirement  that  is 
different  firom  that  in  proposed 
paragraph  (c)(8).  The  final  rule  clarifies 
that  rescue  procedures  include 
procedures  both  for  summoning  rescue 
and  emergency  services  and  for 
preventing  unauthorized  rescue  (that  is, 
rescue  by  employees  who  are  prohibited 
by  the  standard  fiom  performing  this 
function). 

Paragraph  (d)(10)  of  the  final  rule 
requires  the  employer  to  establish  a 
system  for  the  preparation,  issuance, 
use,  and  cancellation  of  entry  permits  as 
retired  by  the  standard. 

'This  provision  was  taken  firom 
proposed  paragraph  (c)(3),  on  which  no 
substantive  comments  were  received. 
This  requirement  in  the  final  rule  is 
essentially  the  same  as  proposed 
paragraph  (c)(3),  except  that 
"cancellation”  has  been  added  as  a  part 
of  the  system  of  permit  use. 


Cancellation  of  a  permit  is  required  by 
various  provisions  in  the  final  standard 
and  is  part  of  the  permit’s  proper  use. 

For  further  clarification,  the  language  in 
the  final  rule  replaces  the  proposed 
word  “proper”  (whidi  was  ambi^ous) 
with  the  pmrase  "as  required  by  this 
section”.  The  "proper”  preparation, 
issuance,  use,  and  cancellation  of 
permits  is  spelled  out  in  paragraphs  (e), 
(f),  and  (j)  of  final  §1910.146. 

Paragraph  (d)(ll)  of  the  final  rule 
requires  employers  to  coordinate  entry 
operations  when  employees  of  more 
than  one  employer  are  working 
simultaneously  as  authorized  entrants 
in  a  permit  space,  so  that  employees  of 
one  employer  do  not  endanger  the 
employees  of  any  other  employer.  The 
summary  and  explanation  of  this 
requirement  can  be  found  under  the 
discussion  of  paragraphs  (c)(8)(iv)  and 
(c)(9)(ii),  addressing  the  issue  of 
coordination  of  efforts  to  protect 
employees  during  multi-  employer 
permit  space  entry  operations. 

Paragraph  (d)(12)  of  the  final  rule 
requires  employers  to  establish  the 
necessary  procedures  for  concluding  the 
entry  once  entry  o^rations  have  been 
completed. 

This  provision  was  taken  from 
proposed  paragraph  (d)(6),  which  would 
have  required  the  individual 
authorizing  the  entry  to  cancel  the 
permit  after  completion  of  work  and 
after  the  exit  of  all  entrants,  and  from 
proposed  paragraph  (g)(l)(v),  which 
would  have  required  the  person 
authorizing  the  entry  to  take  measures 
necessary  for  concluding  the  entry. 
Although  the  comments  received  on  the 
proposal  contain  no  specific 
recommendations  for  placing  the  two 
proposed  provisions  among  the  general 
requirements,  the  final  rule  reflects  the 
Agency’s  determination  that  employers 
need  to  conduct  their  entry  operations 
in  a  carefully  planned  and  systematic 
fashion  from  start  to  finish,  so  that 
authorized  entrants  and  other 
employees  affected  by  entry  operations 
are  protected  from  permit  space 
hazards.  In  particular,  the  cancellation 
of  the  permit  would  alert  the  employer 
to  take  the  appropriate  measures  for  the 
shut  down  of  the  space,  the  closing  of 
the  entry  portal,  and  the  return  of  the 
space  to  normal  operating  conditions. 
Without  these  procedures,  employees 
would  be  exposed  to  such  hazards  as 
being  locked  inside  the  space, 
accidentally  entering  the  space,  and 
possible  fire  or  explosion  when  the 
space  is  returned  to  its  normal  operating 
mode.  OSHA  has  placed  the  proposed 
requirements  among  the  general 
requirements  applying  to  the  overall 
permit  space  program  in  order  to  alert 
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employers  to  the  need  for  planning 
these  procediues  before  entry  into  the 
space. 

Final  paragraph  (d)(12)  is  effectively 
identical  to  propos^  paragraphs  (d)(6) 
and  (g)(l)(v).  Proposed  paragraph  (d)(6) 
would  have  required  the  cancellation  of 
the  permit  after  entry  operations  were 
completed.  Proposed  paragraph  ^(l)(v) 
would  have  required  the  person  in 
diarge  of  the  entry  to  take  measures 
(such  as  closing  off  the  permit  space  end 
canceling  the  permit)  necessary  for 
concluding  the  entry  once  the  work 
authorized  by  the  permit  was 
completed.  The  requirement  proposed 
by  paragraphs  (d)(6)  and  (^l)(v)  that 
the  entry  supervisor  actuwy  cancel  the 
permit  and  execute  the  shutdown 
procedvires  has  been  retained  in  the 
final  rule  as  paragraphs  (e)(5)  and  ())(3), 
and  the  concerns  raised  by  commenters 
in  regards  to  the  two  proposed 
provisions  are  addressed  under  the 
discussion  of  paragraph  (e)(5)  of  the 
final  standard.  Paragraph  of  ^al 
§1910.146  is  couch^  in  perfmmance- 
oriented  terms,  because  the  Agency 
recognizes  that  the  measures  needed  for 
compliance  with  final  paragraph  (d)(12) 
will  vary  fiom  workplace  to  workplace. 
The  Agency  believes  that  combining 
and  redesignating  the  langiiage  fiom  the 
two  proposed  provisions  into  paragraph 
(d)(12)  of  the  final  rule  will  clearly 
indicate  the  importance  of  an  mderly 
transition  between  periods  when  entry 
is  authorized  and  periods  when  entry  is 
not  authorized. 

While  the  preamble  to  the  proposed 
rule  (54  FR  24091,  24092)  inmcated  that 
OSHA  expected  employers  to  review 
and  revise  their  permit  space  programs 
in  light  of  entry  experience,  the 
proposal  did  not  specifically  require 
such  review.  In  Issue  6  of  the  notice  of 
public  hearing  (54  FR  41462),  OSHA 
raised  a  series  of  questions  related  to  the 
issue  of  whether  or  not  the  rule  should 
explicitly  specify  review  of  permit  entry 
programs.  The  Agency  was  interested  in 
gathering  information  on  what 
conditions  necessitated  review,  on  the 
needed  frequency  of  review,  and  on 
appropriate  administrative  measures  for 
implementing  the  evaluation  of 
programs. 

Witnesses  at  the  hearings  and 
commenters  who  addressed  this  issue 
generally  agreed  that  some  form  of 
review  process  was  a  part  of  successful 
permit  entry  programs  (Ex.  14-184, 14- 
210, 109, 129;  Washington  Tr.  85. 466- 
467;  Chicago  Tr.  128-129, 166-167, 495, 
523,  533, 614;  Houston  Tr.  1093).  Most 
agreed  that  any  remiirement  OSHA  set 
for  such  a  review  would  be 
performance  oriented  and  should  allow 
the  employer  the  flexibility  to  review 


the  permit  space  program  as  conditions 
at  the  workplace  warrant.  For  example, 
the  Independent  Liquid  Terminals 
Association  (Ex.  14-210)  stated: 

Permit  programs  should  be  reviewed  on  a 
site-by-site  bwis.  The  criteria  ftv  designating 
the  review  period  sbouid  be  the  frequency 
with  which  personnel  enter  confined  spaces. 
Facilities  in  which  personnel  routinely  enter 
confined  spaces  should  review  their  program 
annually,  incorporating  any  newly  identified 
hazards  or  procedures. 

Similarly,  Mr.  Jack  Denson, ' 
representing  the  American  Society  of 
S^ety  Engineers,  testified  (Chicago  Tr. 
614)  supported  the  ANSI  Z117.1 
performance-oriented  approach,  as 
follows: 

Issue  No.  6.  The  ANSI  Standard  Z117 
appropriately  addresses  the  review  process 
regarding  confined  space  entry  programs. 
Conformity  to  Sections  3.3  regarding  hazard 
evaluation,  3.5  hazard  reevaluation,  and  15.5 
regarding  verification  of  traiiring  would 
greatly  enhance  the  continuity  of  a  confined 
space  safety  program. 

We  do  agree  that  the  review  process  is  an 
essential  element  of  any  safety  and  health 
program,  however,  we  feel  that  any  language 
relative  to  such  a  review  should  be 
performance  oriented,  thus  allowing 
employers  to  develop  a  review  system  which 
would  be  consistent  with  their  particular 
operation. 

The  Agency  believes  that  employers 
have  an  ongoing  responsibility  to 
reevaluate  their  permit  space  programs 
periodically  and  to  revise  their 
programs  biased  on  changes  in  permit 
space  hazards  and  on  the  employer’s 
experience  with  their  entry  operations. 
In  regard  to  periodic  evaluation  of 
permit  space  hazards,  ANSI  Z117.1- 
1989  (Ex.  129)  Section  3.5  states: 

A  qualified  person(s)  shall  determine  the 
need  fmr  periodic  identification  and  re- 
evaluation  of  the  hazards  based  on  possible 
changes  in  activities  in  the  space,  or  other 

Ehysical  or  environmental  conditions,  or 
dUi,  which  could  adversely  affect  the  space. 
When  need  is  determined,  a  qualified 
personfs)  shall  conduct  the  identification  and 
ro-evaluation  process. 

This  language  indicates  that  review 
and  revision  of  permit  space  programs^ 
are  generally  accepted  practices  to 
ensure  the  efficacy  of  these  programs. 
OSHA  has  determined  that,  while  many 
employers  already  review  and  revise 
their  permit  space  programs,  it  is 
appropriate  to  require  all  employers  to 
undertake  such  a  review. 


^  Althou^  this  ANSI  raquiratnant  appUss 
tpedficolly  to  raovaluatioo  of  haartU  ior  a 
particular  pennit  space  entry,  OSHA  views  this 
section  in  the  broader  sense  as  compelling  a 
reevahiation  of  the  entire  permit  space  program  in 
order  to  meet  foe  provision.  Such  an  interpotation 
provides  the  best  possible  protection  for  employees. 


In  response  to  the  questions  OSHA 
raised  on  the  appropriate  firequency  of 
program  evaluation,  three  rulemaking 
participants,  the  Independent  Liquid 
Terminals  Association  (Ex.  14-184, 14- 
210),  Midwest  Consortium  for 
Hazardous.  Waste  Worker  Training  the 
(Ex.  109),  and  the  National  Safety 
Council  (Ex.  129;  Chicago  Tr.  495), 
supported  an  annual  ev^uation.  The 
Midwest  Consortium  for  Hazardous 
Waste  Worker  Training  supported  their 
recommendation  as  follows: 

Annual  evaluation  should  include 
evaluation  of  the  total  program  as  well  as  the 
identified  confined  spaces  to  assure  that  the 
program  is  being  implemented  fiilly.  The 
requirements  of  the  program  specified  in 
(c)(l — 10)  need  to  be  reviewed.  Monitoring 
the  space  is  just  one  component  of  the 
evaluation.  Changes  in  company  policy, 
federal,  state  and  local  regulations, 
conditions  and  processes  in  the  plant  or 
advances  in  the  field  may  impact  this  review. 
Prudent  industrial  hygiene  practice  generally 
includes  annual  review  of  standard  operating 
procedures  in  order  to  provide  adequate 
protection  of  employee  safety  and  health. 

Others  argued,  however,  that  periodic 
review  should  not  be  specified  by  the 
OSHA  standard  (Washington  Tr.  466- 
467;  Chicago  Tr.  166-167).  For  example, 
the  American  Gas  Association  (AGA, 
Washington  Tr.  466-467)  stated*. 

For  the  same  reason,  prescribing  the  type 
and  extent  of  training,  experience  or 
qualifications  of  individuals  who  would 
evaluate  spaces  is  extremely  problematic  and 
is  better  left  to  individual  employers  who  are 
better  suited  to  make  that  determination.  We 
also  agree  with  OSHA’s  statement  in  the 
preamble  not  to  establish  program  review 
criteria  when  OSHA  said  it  believes 
compliance  with  the  proposed  rule  will 
necessitate  on-going  evaluation  of  program 
effectiveness.  That  statement  reflects  exactly 
what  performance  based  language  is  all  about 
and  AGA  supportfs]  such  performance 
language. 

OSHA  believes  that  review  of  the 
permit  space  program  by  the  employer 
is  an  important  elentent  of  a  successful 
confined  space  program.  The  record 
contains  ample  evidence  of  this:  every 
employer  representative  questioned 
about  program  review  responded  that 
periodic  review  was  conducted, 
normally  every  year.  The  question  is 
how  should  the  final  rule  address  this 
matter.  The  Agency  has  concluded  that 
a  two-pronged  approach  is  needed. 

First,  the  employer  should  be  required 
to  review  the  penfot  space  program  any 
time  conditions  at  the  workplace 
indicate  that  the  existing  procedures 
provide  inadequate  protection.  Several 
commenters  and  witnesses  mentioned 
^‘near  misses”  as  being  indications  of 
possible  problems  (Ex.  101;  Chicago  Tr. 
166-167;  Houston  Tr.  1093).  Other 
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conditions  warranting  review  of  an 
permit  space  program  include:  the 
detection  of  a  hazard  not  addressed  by 
the  entry  permit,  the  detection  of  a 
condition  forbidden  by  the  entry  permit, 
a  change  in  the  use  or  configuration  of 
the  confined  space,  and  ocnployees 
complaints  about  the  effectiveness  of 
the  program.  This  type  of  review  will 
ensure  that  tlie  program  is  updated  as 
needed  for  continued  employee 
protection. 

Second,  the  employer  should  be 
required  to  review  the  permit  program 
within  one  year  from  entry.  This  would 
result  in  an  annual  review  for  employers 
whose  have  at  least  one  permit  space 
entered  each  year.  As  noted  in  the  post- 
hearing  comment  of  the  Midwest 
Consortium  for  Hazardoris  Waste 
Worker  Training  (Ex.  109],  such  factors 
as  changes  in  company  policy,  new  or 
revised  governmental  regulation,  and 
changes  in  technology  and  design  make 
a  periodic  review  desirable,  even  in  the 
al^nce  of  problems  in  actual  entry. 
Additionally,  annual  review  was 
common  among  employers  who  testified 
about  periodic  program  evaluation.  The 
Agency  believes  tlut  an  annual  review 
can  promote  necessary  changes  to  the 
permit  space  program  before  an 
employee  is  actually  injured.  An 
evaluation  of  the  program  each  year  will 
also  force  employers,  who  may  become 
complacent  about  the  hazards  of 
confined  space  entry  at  their 
woriq)laces,  into  serious  consideration 
of  whether  their  piermit  space  program 
are  truly  effective.  Obviously,  if  no 
permit  spaces  were  entered  during  the 
year,  there  would  be  no  cancelled 
ermits  to  review,  and  no  review  would 
e  required  in  that  year. 

The  review  process  is  covered  under 
final  paragraphs  (d)(13)  and  (d)(14), 
which  had  no  counterparts  in  the 
proposal.  Under  paragraph  (d)(13),  the 
employer  is  required  to  review  entry 
operations  when  the  employer  has 
reason  to  believe  that  the  measures 
taken  under  the  permit  program  may  not 
protect  employees.  Hie  employer  must 
then  revise  the  program,  responding  to 
problems  brou^t  out  by  the  review, 
before  any  subsequent  entry  is 
authorized.  Paragraph  (d)(14)  requires 
an  employer  to  conduct  a  review  of  the 
permit  space  program,  using  canceled 
permit  retain^  as  required  under 
paragraph  (e)(S),  within  one  year  aftw 
eadi  entry.  An  annual  review  proc’ess 
could  be  used  to  meet  this  provision; 
however,  if  permit  spaces  were  entered 
less  firequentiy  than  once  per  year,  no 
review  would  be  required  imtil  one  3rear 
after  an  entry.  Again,  any  inadequacies 
would  have  to  be  corrected.  Both 
paragraphs  include  notes  containing 


informaticm  to  assist  employers  in 
compl]dng  with  the  requirements. 

OSHA  beffeves  that  th^  provisions  are 
reasonably  necessary  to  protect 
employees  who  enter  permit  entry 
spaces,  in  order  to  assure  that  the  permit 
program  reflects  the  conditions 
currently  encountered  in  the  woriqilace. 

Paragraph  (e),  Permit  System. 

Paragraph  (e)  specifies  the  elements  of 
the  pennit  system  required  by  paragraph 
(dKlO)  of  the  final  rule.  The  su^e  most 
important  feature  of  the  pennit  system 
is  tne  creation  and  use  of  an  entry 
pennit.  An  employer  uses  the  pennit  to 
authorize  employees  to  enter  permit 
spaces  and  to  document  the  measures 
t^en  to  protect  authorized  entrants 
from  permit  space  hazards. 
(Requirements  pertaining  to  the 
contents  of  an  entry  permit  are  set  out 
in  para^ph  (f)  of  the  final  rule.) 

OSHA  has  determined  that  the 
preparation  of  a  pennit  will  help  the 
employer  determine  if  conditions  in  a 
permit  space  are  safe  for  employee 
entry.  A  permit  will  also  provide  a 
concise  summary  of  the  entry  procedure 
that  will  be  useful  to  the  personnel  who 
are  conducting  the  entry  operations  and 
to  any  p>ersonnel  who  need  to  review 
the  conduct  of  entry  operations  after 
eni^  has  been  completed. 

The  pennit  system  set  forth  in 
paragraph  (e)  of  the  final  rule  also 
requires  the  involvement  of  a  person 
(the  entry  supervisor)  who  authorizes 
the  entry  and  has  responsibility  for 
entry  operations.  This  involvement  will 
ensure  that  a  person  with  the 
qualifications  to  identify  permit  space 
hazards  and  the  authority  to  order 
corrective  measures  for  their  control 
will  oversee  entry  operations.  It  will 
also  compel  employers  to  take  direct 
responsibility  for  the  safety  of 
employees  working  in  pennit-  required 
confined  sjraces. 

Proposed  paragraph  (d)  contained 
requirements  on  permit  systems  and  on 
the  pennit  itself  (although  the  title  of 
this  paragraph  was  Permit  system).  In 
the  final  rule,  OSHA  has  separated  the 
requirements  into  two  distinct 
{>aragraphs — paragraph  (e).  Permit 
Intern,  and  paragraph  (f).  Entry  permit 
As  discussed  in  Section  I,  Background, 
and  in  Section  II,  Hazards,  earlier  in 
this  preamble,  numerous  injuries  and 
fatalities  have  occurred  because 
employers  did  not  take  the  proper 
precautions  for  the  safety  of  employees 
working  in  permit  spaces.  All  too  often, 
employers  either  did  not  recomize 
permit  space  hazards  or  they  ^led  to 
follow  through  with  the  necessary 
measures  for  employee  protection.  The 
Agency  has  d^ermined  that  emplo3rer8 


who  require  their  employees  to  entex 
permit  spaces  must  systmnatically 
implem^  pmmit  mus  programs  to 
prevent  injuries  and  fatahties.  OSHA 
oelieves  that  separating  the 
requirements  for  a  pennit  system  from 
those  for  the  ccmtMit  of  the  p«inits 
themselves  will  alert  employers  to  the 
need  fOT  adopting  an  overall  system  for 
authorizing  entries  into  permit-reqvdied 
confined  spaces.  The  Agency  further 
believes  that  pennit  systems  that 
cmnply  with  paragraph  (e)  will  enable 
employers  to  maintain  control  over 
permit  space  entry  operations 
throughout  the  entry's  duration  so  as  to 
ensure  the  protection  of  authorized 
mtrants. 

Paragraph  (eMl)  of  the  final  rule 
requires  employers  to  document  the 
completion  of  the  measures  necessary 
for  safe  entry  operations  through  the 
pr^aratimi  of  an  ent^  permit. 

Tnis  paragraph  in  the  final  rule  was 
based  on  proposed  paragraph  (d)(1).  The 
rulemaking  participants  who  addressed 
this  proposed  paragraph  supported  the 
need  for  a  written  pennit.  For  example, 
the  Marine  Chemist  Association  Inc. 

(Ex  14-55)  stated  that  a  permit  is  the 
essential  ingredient  of  a  permit  space 
program,  in  that  it  establishes 
responsibility.  The  Monsanto  Compan)’ 
(Ex  14-170)  also  agreed  with  the 
requirement  for  a  permit  system  that 
serves  to  identify  hazards  and  the 
measures  taken  or  to  be  taken  during 
entry  to  control  them.  In  support  of  the 
requirement  for  a  permit  system,  Mr. 

Ray  Witter,  an  OSHA  expert  witness, 
testified  (Houston  Tr.  639)  as  follows: 

Well,  in  my  opinion,  you  need  to  prepare 
a  written  permit  sjrstem  because  that  is  the 
only  way  that  you  can  ensure  that  people 
have  looked  at  the  various  hazards  that  exist 
and  have  decided  what  has  to  be  done  or  if 
nothing  has  to  be  done.  If  you  do  not  provide 
a  permit,  it  is  left  to  the  equation  of  the 
individual,  and  all  us,  as  people,  can  forget 
something. 

As  discussed  previously,  OSHA  has 
determined  that  it  is  necessary  to 
require  explicitly  that  the  list  of 
measures  taken  for  protection  of 
employees  who  mter  permit  spaces  be 
recorded  on  a  permit  along  with  a 
notation  that  all  these  measures  have 
been  completed  before  entry.  OSHA 
wishes  to  emphasize  that  the  permit  is 
considerably  more  than  a  simple 
cheddist;  it  requires  careful  thou^t  and 
planning.  All  measures  necessary  for 
making  the  particular  permit  space  safo 
for  entry  must  be  listed;  otherwise,  it  is 
likely  t^t  some  procedures  will  be 
omitted,  with  serious  ccmsequences. 

The  permit  enables  the  entry  supervisor 
and  the  other  personnel  involved  in 
entry  operations  to  keep  trade  of  the 
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precautions  taken  to  protect  employees. 
It  also  allows  authorized  entrants  to 
verify  that  each  protective  measure  has 
been  checked  by  someone.  ^ 

Paragraph  (e)(1)  also  contains  a  note 
indicating  that  non*  mandatory 
Appendix  D  contains  examples  of 
permits  whose  elements  are  considered 
to  comply  with  the  requirements  of  this 
section.  The  precise  elements  that  must 
be  listed  on  a  permit  for  a  given  permit 
space  entry  are  dependent  on  the 
hazards  within  the  space  and,  perhaps, 
on  the  operations  to  be  performed 
during  entry  operations. 

As  noted  above,  this  provision  is 
based  on  proposed  paragraph  (d)(1). 
which  required  that  employers  prepare 
rmits  through  which  all  conditions  to 
evaluated  to  ensure  safe  entry  were 
identified.  OSHA  has  determined  that 
the  proposed  language,  insofar  as  it 
focused  on  the  “conditions”  to  be 
evaluated,  did  not  clearly  indicate  what 
information  was  required  in  the  permit. 
In  particular,  the  Agency  observes  that 
proposed  paragraphs  (d)(2)  and  (d)(3) 
required  information  that  did  not  relate 
to  “conditions”.  Therefore,  paragraph 
(e)(1)  of  the  final  rule  (in  conjimction 
with  paragraph  (f))  has  been  written  to 
clearly  in^cate  the  breadth  of  the 
information  required  in  the  permit. 
Specifically,  paragraph  (e)(1)  of  final 
§1910.146  requires  the  permit  to 
document  the  completion  of  measures 
required  by  §1910.146(d)(3). 
Additionally,  OSHA  is  requiring  the 
entry  permit  to  be  completed  before 
entry  is  authorized. 

Paragraph  (e)(2)  of  the  final  rule 
requires  the  entry  supervisor  identified 
on  the  permit  to  sign  the  entry  permit 
to  authorize  entry. 

This  provision  was  taken  firom 
propos^  paragraph  (d)(5),  which  would 
have  required  the  signature  of  the 
person  authorizing  the  permit  before 
entry  began  but  after  safe  entry 
conditions  were  established.  (Paragraph 
(e)(1)  of  the  final  rule  requires  the 
employer  to  establish  safe  entry 
conditions  before  the  permit  is 
authorized.)  The  few  rulemaking 
participants  (Ex.  14-63, 14-170; 


^  Although  the  entry  permit  does  not  provide  an 
absolute  method  of  verifying  that  entry  conditions 
are  acceptable,  it  does  provide  a  ready  means  to 
check  that  all  items  listed  on  the  permit  have  been 
accounted  for.  If  no  one  remembwed  to  take  one  of 
the  listed  precautions,  it  would  not  be  documented 
on  the  pennit— a  hazard  that  should  be  caught  by 
the  entry  supervisor  during  his  or  her  review.  The 
entry  supervisor  and  other  employees  can  also 
verify  that  the  test  results  given  on  the  permit  are 
within  the  range  allowed.  The  Rnal  rule  makes  the 
entry  supervisor  responsible  for  ensuring  that  the 
elemmts  listed  on  the  permit  have  been  completed. 
The  signature  of  the  entry  supervisor  who  originally 
authorized  the  entry  signifies  that  these  measures 
have  been  taken. 


Houston  Tr.  1061)  who  addressed 
proposed  paragraph  (d)(5)  advocated  the 
provision.  The  State  of  M^land's 
Occupational  Safety  and  Health 
Program  (Ex.  14-63)  succinctly  stated 
the  purpose  of  this  requirement  in  their 
support  for  a  requirement  that  the 
person  authorizing  the  permit  sign  it,  as 
follows: 

[T]he  signature  establishes  individual 
accountability.  If  a  person  is  asked  to  sign  the 
form,  there  is  a  greater  chance  that  the  items 
the  form  requires  will  be  addressed  than  if 
no  one  has  to  sign  the  form. 

Proposed  paragraphs  (d)(2)  and  (d)(3) 
set  out  the  elements  that  would  have 
been  required  on  permits.  Proposed 
paragraph  (d)(2)  listed  the  elements  (the 
“che^list”  portion  of  the  permit)  that 
had  to  be  present  on  all  permits,  while 
paragraph  (d)(3)  listed  additional 
elements  that  would  also  have  had  to  be 
listed,  unless  the  entry  supervisor 
assumed  direct  charge  of  the  entry 
operation  for  its  duration.  The  items 
that  would  not  have  been  required  to  be 
listed  were: 

(1)  The  identity  of  the  permit  space; 

(2)  The  purpose  of  the  entry; 

(3)  The  date  of  the  entry  and  the 
authorized  duration; 

(4)  A  list  of  the  authorized  entrants; 

(5)  A  list  of  eligible  attendants; 

(6)  A  list  of  individuals  eligible  to  be 
in  charge  of  the  entry:  and 

(7)  The  signature  and  printed  name  of 
the  entry  supervisor  originally 
authorizing  entry. 

In  issue  5  of  the  NPRM  (54  FR  24086), 
OSHA  asked  several  questions 
pertaining  to  the  use  of  a  “checklist” 
permit  for  permit-required  permit  space 
entry  when  the  employer  directly 
supervised  entry  operations.  The 
questions  were  directed  to  whether  or 
not  a  the  use  of  a  checklist  permit  in 
lieu  of  a  full  permit  would  be  efiective 
in  protecting  employees.  OSHA  also 
requested  information  on  projected  cost 
savings,  actual  workplace  experience 
using  the  checklist  approach,  and 
examples  of  actual  procedures  and 
permits  that  have  been  used. 

OSHA  received  many  written 
comments  and  some  hearing  testimony 
concerning  this  issue.  Several  of  the 
commenters  (Ex.  14-47, 14-91, 14-94, 
14-98, 14-119, 14-123, 14-161,  14-170, 
14-179, 14-183, 14-193)  who  addressed 
this  issue  misunderstood  the  intent  of 
the  proposed  standard,  which  was  to 
allow  the  omission  of  several  items  from 
the  written  permit  if  the  individual 
authorizing  the  entry  was  in  direct 
control  of  the  entry  for  its  duration. 
These  commenters  apparently  believed 
that  OSHA  was  proposing  that  no 
permit  at  all  be  required  when  the  entry 


authorizer  is  present  for  the  duration  of 
the  entry.  In  a  representative  comment, 
the  Monsanto  Company  (Ex.  14-170) 
stated: 

Our  experience  is  that  the  confined  space 
entry  pennit  serves  to  assist  in  effective 
preparation  of  the  space  as  well  as 
communication  about  the  space  during  the 
entry  period.  We  may  utilize  direct 
supervision  for  a  particularly  difficult 
confined  space  entry  but  that  would  be  in 
addition  to,  not  in  lieu  of,  a  permit. 

Other  commenters  (Ex.  14-86, 14-99, 
14-153, 14-184;  Chicago  Tr.  102)  did 
not  directly  answer  the  questions  posed 
in  Issue  5,  choosing  instead  to  address 
other  related  concerns.  For  instance,  the 
Texas  Chemical  Council  (Ex.  14-86) 
wondered  how  shift  changes  would 
affect  the  proposed  provision: 

Often  entries  are  worked  on  [a]  24  hour  a 
day  basis  and  no  one  individual  can  be  there 
during  that  time  period.  The  authority  or 
responsibility  for  the  job  transfers  between 
individuals.  Therefore,  it  is  necessary  to  have 
an  extension  of  authority  beyond  the  singular 
person. 

These  commenters  apparently 
believed  that  the  proposal  would  have 
required  a  single  entry  supervisor  for 
the  entire  entry.  Their  concerns  were 
unfounded  since  the  proposed  provision 
would  have  accepted  transfer  of 
responsibility  between  on-coming  and 
oft-going  entry  supervisors  (although  the 
proposal  did  not  state  this  explicitly). 

Several  commenters  (Ex.  14-27, 14- 
28, 14-30, 14-88, 14-99, 14-119, 14- 
137)  were  critical  of  the  checklist 
system,  as  a  form  of  abbreviated  permit. 
Some  of  the  commenters  felt  that 
inclusion  of  all  the  information  (as 
listed  in  proposed  (d)(3)  as  well  as 
proposed  (d)(2))  was  necessary.  For 
example,  the  Northwest  Pipeline 
Corporation  (Ex.  14-27)  said: 

It  is  Northwest’s  opinion  that  a  permit  form 
requiring  all  information  pertinent  to  the 
entry  is  necessary  to  ensure  a  safe  entry  into 
confined  spaces  and  compliance  with  this 
proposed  standard. 

In  a  similar  vein,  the  Union  Carbide 
Corporation  (Ex.  14-88)  stated: 

It  is  important  for  all  critical  information 
to  appear  on  the  permit  in  writing.  Union 
Carbide  requires  permits  to  include  in 
writing  the  place,  time,  purpose,  personnel 
assigned,  and  name  of  authorizing 
individual,  among  other  information,  even 
when  the  authorizing  individual  assumes 
direct  charge  of  the  entry  for  its  duration.  The 
potential  risk  of  miscommunication  where 
critical  information  is  not  written  down 
significantly  outweighs  the  incremental 
benefits  of  not  using  a  written  permit 
containing  all  necessary  information. 

Still  other  commenters  (Ex.  14-81. 
14-123, 14-137),  while  not  objecting  lo 
the  “checklist  permit”  provision,  felt 
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that  the  intended  relief  would  be  of 
little  value  to  them.  The  National  Ready 
Mixed  Gincrete  Assodatimi  (NRMCA, 
Ex.  14-81)  commented  that: 

While  NRMCA  has  no  ol^ectkm  to  the 
exemption  of  permit  required  confined 
spaces  for  situations  in  which  the  person 
who  authorizes  entry  assumes  direct  charge 
for  the  duration,  we  consider  it  unlikely  that 
much  benefit  would  accrue  to  the  ready 
mixed  concrete  industry  virtue  of  such  an 
exemption.  It  is  unlikely  that  the  authorizing 
supervisor  could  often  be  directly  in  charge 
of  a  confined  space  entry  for  its  duration. 

A  few  commenters  (Ex.  14—57, 14-73, 
14-98)  favored  the  exemption.  For 
example,  Beaumont  &  Associates  (Ex. 
14-57)  supported  the  exemption,  as 
follows: 

It  would  be  appropriate  to  allow  an  entry 
permit  which  did  not  specify  location,  time, 
purpose,  persons  allowed  entry,  and  duration 
of  permit,  if  the  person  authorizing  the  entry 
remained  at  the  entry  location  for  the 
duration  of  the  entry. 

OSHA  believes  that  the  proposed 
provision  was,  unfortimately, 
misunderstood  by  many  comm«iters, 
causing  them,  in  many  instances,  to 
generate  responses  not  pertinent  to  the 
issue.  OSHA  also  believes  that  some  of 
the  objections  stemmed,  to  a  large 
extent,  from  a  misimderstanding  of  this 
provision. 

Based  upon  the  rulemaking  record, 
OSHA  has  decided  not  to  allow  the  use 
of  an  abbreviated,  or  "checklist”  permit 
in  the  final  rule.  OSHA  agrees  with  the 
Union  Carbide  Corporation  that  it  is 
important  that  all  critical  information 
appear  on  the  permit  in  writing  for  two 
reasons.  First,  all  the  pertinent 
information  will  then  be  available,  on 
the  permit,  to  the  entrants  who  will  then 
be  better  equipped  to  make  independent 
judgments  as  to  the  adequacy  of  pre¬ 
entry  preparations.  Second,  the 
inclusion  of  all  critical  information  on 
the  permit  will  facilitate  the  program 
reviews  required  under  paragraphs 
(d)(12)  and  (d)(13)  of  the  final  rule.  In 
fact,  the  elements  that  the  proposal 
would  have  allowed  to  be  omitted  are 
essential  for  the  identifying  the  permit 
space  and  for  identifying  employees 
who  could  provide  information  about 
problems  that  may  have  arisen.  OSHA 
believes  that  the  benefits  of  including 
all  the  permit  items  (as  listed  in 
paragraph  (f)  of  the.  final  rule)  far 
outwei^  the  slight  cost  savings  that 
might  have  accruq^  through  the  use  of 
an  abbreviated  permit.  (The  employer 
may,  however,  use  a  preprinted, 
checklist-type  permit,  provided  it 
contains  all  the  information  required 
under  paragraph  (f)  of  the  final  rule, 
with  all  entries  completed  and  with  the 
signature  of  the  entry  supervisor.) 


Paragraph  (eKS)  of  the  final  rule 
requires  the  employer  to  make  the 
completed  permit  available  to  all 
entrants  at  the  time  of  entry,  such  as  by 
posting  it  at  the  entry  portal,  so  that  the 
entrants  can  confirm  that  performance 
of  all  necessary  pre-entry  measures  has 
been  indicated  on  the  permit 

This  requirement  was  not  contained 
in  the  proposed  rule.  However,  several 
commenters  (Ex.  14-4, 14-124, 14-157, 
14-161, 14-170, 14-174)  suggested  that 
OSHA  make  posting  a  copy  of  the 
permit  a  reouirement  in  me  final  rule  or 
stated  that  their  company  required  such 
posting  and  that  they  believed  such 
posting  of  the  permit  was  appropriate. 
They  argned  that  this  posting  would 
alert  employees  to  the  presence  of 
ha:»rds  within  the  space  and  of  the 
measures  necessary  for  die  protection  of 
enmloyees. 

OSHA  agrees  that  making  the  permit 
available  to  all  authorized  entrants 
would  provide  them  with  information 
on  protective  measures4o  be  takm  to 
make  the  permit  space  safe  fw  entry.  By 
inspecting  the  permit  and  observing 
recorded  test  results  and  the  tester’s 
signature  or  initials,  the  authorized 
entrants  could  check  to  see  if  pre-entry 
preparations  have  been  completed. 
OSHA  agrees  that  making  tlra  completed 
permit  available  to  the  entrants  (whose 
safety  and  health,  after  all,  is  most  at 
stake  during  entry  operations)  is 
important  enough  to  be  required  in  this 
final  rule.  Entrants  will  then  be  able  to 
make  their  own  judgments  as  to  the 
completeness  of  pre-entry  preparations 
and  to  point  out  any  deficiencies  that 
they  believe  exist.  A  requirement  that 
the  completed  permit  be  posted  at  the 
entry  portal  or  otherwise  be  made 
available  to  the  entrants  at  the  time  of 
entry  has  therefore  been  incorporated 
into  this  final  rule. 

Paragraph  (e)(4)  of  the  final  rule 
requires  that  the  duration  of  a  pwrmit 
not  exceed  the  time  required  to 
complete  the  assigned  task  or  job 
identified  on  the  permit  in  accordance 
with  paragraph  (f)(2)  of  the  final  rule. 

This  provision  has  been  taken  fi'om 
paragraph  (d)(3)(iii)  of  the  proposal, 
under  which  a  permit  would  have  been 
allowed  to  remain  valid  for  up  to  1  year, 
so  long  as  all  conditions  required  by  the 
permit  were  maintained.  The  comments 
OSHA  received  concerning  the 
proposed  provision  (Ex.  14-28, 14-57, 
14-63, 14-80,  14-109, 14-116, 14-151, 
14-161)  objected  to  allowing  permits  to 
be  valid  for  so  long.  These  commenters 
said  that  the  1-year  limit  was  arbitrary, 
because  it  was  unreascmable  to  expect 
that  entry  conditions  would  remain 
acceptable  for  that  long.  They  pointed 
out  that  conditions  within  the  space 


would  almost  certainly  change  over  that 
amount  of  time  uul  th^  the  hazards 
within  the  space  would  have  to  be 
reevaluated.  For  axanqjde,  the 
International  Brotharhood  of  Teamsters 
(Ex.  14-109)  stated: 

In  Section  (dK3Kiil)>  OSHA  propoM  to 
allow  a  confined  space  pennit  to  i»uad 
for  as  long  as  a  year  at  a  time  “so  long  as  all 
conditloas  undu  which  the  permit  was 
issued  are  maintained.”  For  OSHA  to  suggest 
that  a  pennit  could  be  good  for  a  year  defeats 
much  of  die  purpose  of  having  a  pennit 
system  at  all.  H  invites  complacency,  and 
invites  workers  and  supervisors  to  make 
unwarranted  assumptions  about  conditions 
that  may  afiect  the  safety  of  the  entry.  For 
example,  it  would  not  be  appropriate  to  rely 
on  one  kmg-term  entry  permit  for  a  tank  in 
a  brewery  that  had  to  be  entered  repeatedly — 
but  not  continuously  — ovw  the  course  of  a 
year.  Even  a  much  shorter  term,  designated 
rescuers  may  go  home  at  the  end  of  their 
shift.  AdditionaHy,  issuance  of  a  kmg-term 
permit  means  that  the  audiorizing  person, 
who  likely  cmly  works  about  40  hours  a 
week,  may  very  well  be  unaware  and 
unavailable  at  times  when  conditions  change 
that  should  cause  the  permit  to  be  amended 
or  revoked. 

For  reasons  such  as  these,  we  strongly 
favor  the  recommendation  on  p.  7  of  the 
NIOSH  Criteria  Document  on  Working  In 
Confined  Spaces:  "The  pennit  shall  be  dated 
and  carry  an  expiration  time  that  will  be 
valid  for  one  shift  only.  The  permit  shall  be 
updated  for  each  shift  with  the  same 
requirements.” 

OSHA  has  decided  to  limit  entry 
pennit  duration  to  whatever  period  of 
time  is  necessary  for  completion  of  the 
assigned  task  or  job,  which  is  identified 
on  the  permit  under  paragraph  (f)(2)  of 
the  final  rule.  The  duraticm  of  the 
permit  is  not  directly  relevant  to  the 
safety  of  employees  working  in  permit- 
required  confined  ^>aces.  As  long  as 
acceptable  entry  conditions  are  present, 
employees  can  safely  enter  and  perform 
work  in  permit  spaces.  The  lengto  of 
time  ent^  operations  take  should  not  be 
a  factor  in  whether  acceptable  entry 
conditions  exist  in  the  space,  as  long  as 
the  permit  system  conforms  to  the 
requirements  of  final  §1910.146.  If 
conditicHis  within  the  space  change  so 
that  entrants  are  endangered,  then  the 
following  steps  should  fully  protect 
these  employees: 

(1)  The  entry  supervisor,  when  he  or 
she  assumes  responsibifity  for  a  space 
and  when  he  or  she  performs  periodic 
checks,  ensures  the  presence  of 
acceptable  entry  conditions  (paragraph 
{j)(6)). 

(2)  If  the  hazard  bmng  introduced  is 
atmospheric  in  nature,  the  testing  and 
monitoring  of  the  vpace  will  detect  it 
(paragraph  (dM5)(ii)). 

(3)  If  other  hazards  are  being 
introduced,  the  entry  supervisor,  the 
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attendant,  and  authorized  entrants  are 
trained  to  detect  their  presence 
(paragraphs  (g),  (h)(1),  (i)(l),  and  (j)(l)). 

(4)  Entrants  would  vacate  the  permit 
space  (paragraphs  (h)(4)  and  (h)(5), 

(i)(6),  and  (j)(3)). 

These  steps  fully  protect  entrants 
from  hazards  developing  during  entry 
operations.  Limiting  the  duration  of  die 
permit  to  an  arbitrary  length  of  time 
would  not  reduce  the  risk  of  entry  into 
permit  spaces  because  the  conditions 
within  the  space  are  required  to  be 
monitored  periodically.  “  On  the  other 
hand,  the  permit  should  not  be  valid  for 
a  period  longer  than  necessary  to 
complete  the  task  being  performed 
inside  the  space.  Otherwise,  entrants 
could  be  unnecessarily  exposed  to  the 
residual  hazards  of  permit  spaces. 
Therefore,  OSHA  has  dedd^  to  adopt 
a  requirement  that  the  permit  be  valid 
for  a  period  not  to  exceed  that  necessary 
to  complete  the  task  or  job  for  which  the 
permit  was  obtained  in  place  of  the 
proposed  requirement  that  it  be  valid  for 
no  longer  than  1  year. 

In  complying  with  paragraph  (e)(4)  of 
the  final  rule,  the  employer  need  not, 
but  may,  state  a  specific  time  period  (a 
number  of  hours  or  days)  on  the  permit. 
For  instance,  the  permit’s  duration 
could  be  stated  in  terms  of  the  removal 
and  installation  of  a  relief  valve  or  the 
cleaning  of  the  inside  surfaces  of  a  tank. 
OSHA's  intent  here  is  merely  to  place 
some  reasonable  limitation  on  permit 
validity. 

Paragraph  (e)(S)  of  the  final  rule 
covers  cancellation  of  entry  permits.  It 
requires  the  entry  supervisor  to 
terminate  the  entry  and  cancel  the 
permit  when  the  entry  operation 
covered  by  the  permit  has  been 
completed  or  when  a  prohibited 
condition  arises  in  or  near  the  permit 
space. 

This  provision  in  the  final  rule  is 
based  upon  proposed  paragraphs  (d)(6) 
and  (g)(l)(iv).  Spedfic^ly,  paragraph 
(d)(6)  of  the  proposed  rule  would  have 
required  the  “individual  authorizing  the 
entry”  to  cancel  the  permit.  Many 
commenters  (Ex.  14-80, 14-86, 14-88, 
14-94, 14-118, 14-123, 14-143, 14-150, 
14-188)  stated  that  the  proposed 
provision  was  unduly  restrictive 
because  the  individual  who  originally 
authorized  entry  was  often  not  present 
upon  completion  of  entry  operations. 
For  example,  the  Chemical 
Manufacturers  Association  (Ex.  14-118) 
argued  as  follows: 


**  Since  tba  final  rule  requiros  Uie  entry 
supervisor  to  re-evahiete  the  space  upon  assuming 
responsibUity  for  it  (under  paragraph  (0(6)  of  die 
fin^  rule),  entry  coiiditioiu  will  be  checked  at  least 
once  per  shift. 


Paragraph  (d)(6)  requires  that  the 
individual  who  authorized  the  entry  must 
cancel  the  permit.  This  requirement  could 
pose  unwarranted  inefficiencies  and  hazards. 
In  many  cases,  the  original  authorizing 
individual  will  be  away  from  the  worluite 
and  unavailable  to  cancel  the  permit.  In 
addition,  another  individual  trained  to 
authorize  and  cancel  a  permit  may  note  a 
condition  that  warrants  canceling  the  permit. 
Any  individual  trained  to  authorize  entry 
should  be  able  to  cancel  the  permit. 

The  Agency  acknowledges  that  there 
are  situations  where  more  than  one 
entry  supervisor  is  needed  over  the 
course  of  entry  operations.  For  example, 
when  multi-shift  entry  operations  are 
conducted,  more  than  one  entry 
supervisor  would  be  used  for  a  permit 
space.  Additionally,  even  for  entry 
operations  that  do  not  extend  across 
more  than  one  shift,  the  original  entry 
supervisor  may  be  absent  fi'om  the 
workplace  for  other  reasons.  Therefore, 
the  Agency  has  adopted  language  to 
provide  that  the  entry  supervisor,  not 
the  person  who  authorize  entry,  will 
cancel  the  permit.  As  noted  under  the 
discussion  of  the  term  “entry 
supervisor”,  OSHA  does  not  intend  to 
restrict  the  position  of  entry  supervisor 
to  a  single  individual.  Any  individual 
who  has  been  designated  as  the  entry 
supervisor  has  the  authority  to 
terminate  entry  and  cancel  a  permit.  Of 
course,  the  entry  supervisor  on  duty  at 
the  completion  of  the  entry  operation 
will  normally  be  the  one  to  terminate 
and  cancel  the  mnnit. 

Paragraph  (e)(6)  of  the  final  rule 
requires  that  canceled  entry  permits  be 
retained  for  at  least  1  year  to  facilitate 
the  annual  review  of  ^e  permit  space 
program  required  under  paragraph 
(d)(14).  Paragraph  (e)(6)  had  no 
counterpart  in  the  proposed  rule.  Its 
inclusion  in  the  final  rule  is  based  on 
OSHA’s  conclusion  that  the  permit 
space  program  needs  to  be  reviewed  at 
least  once  per  year.  (Canceled  permits 
are  among  the  materials  that  need  to  be 
covered  by  the  annual  review  (as 
required  by  paragraph  (d)(14)).  OSHA 
believes  that  information  on  any 
problems  that  arise  during  entry 
operations  should  be  available  to  the 
personnel  who  perform  the  review.  For 
example,  there  may  be  information 
which,  while  not  alarming  when  related 
to  a  single  entry,  may  in  fact  turn  out 
to  be  important  evidence  of  a  problem 
or  of  a  trend  that  could  lead  to  a 
problem.  Indeed,  Mr.  Dan  Glazier, 
representing  the  Motor  Vehicle 
Manufacturers  Association  (Chicago  Tr. 
187-188),  noted  this  very  point  in  his 
testimony,  as  follows: 

If  you  have  an  indication  that  the  oxygen 
level  has  dropped  in  this  confined  space  or 


that  the  combustible  level  has  exceeded  5 
percent  of  the  (LFL],  then  certainly  there  is 
something  unique  about  (that]  confined  space 
that  is  causing  it  to  go  bad. 

Therefore,  I  would  want  to  track  that  for  a 
certain  period  of  time  and  we  never  really 
outlined  that.  But  to  try  to  determine  what 
is  causing  that  confined  space,  what  is 
unique  atout  that  [confined]  space  which  is 
causing  it  to  go  bad.  That  lends  some 
credibility  to  I  think  to  keeping  the  permits 
for  a  certdn  period  of  time  so  that  you  can 
track  confined  spaces  that  I  should  say,  “are 
known  bad  actors”. 

For  these  reasons,  paragraph  (e)(6) 
also  reqviires  the  employer  to  annotate 
its  permits  to  indicate  any  problems  so 
that  the  appropriate  revisions  to  the 
program  can  bie  made. 

Paragraph  (f),  Entry  Permit. 

Paragraph  (f)  of  the  final  rule  specifies 
the  information  that  must  be  included 
in  the  permit  prepared  under  paragraph 
(e)  of  ^al  §1910.146.  As  noted 
previously  in  the  discussion  of 
paragraph  (e),  that  information  sums  up 
the  employer’s  efforts  to  identify  and 
control  conditions  in  permit  spaces. 
OSHA  has  determined  that  the 
preparation  of  the  permit  will  be  a 
central  part  of  the  employer’s 
determination  as  to  whe^er  conditions 
in  a  permit  space  are  safe  for  employee 
entry.  The  permit  itself  will  provide  a 
concise  summary  of  the  permit  space 
program  requirements  for  a  particular 
entry  that  will  be  useful  to  the 
personnel  who  are  conducting  the  entry 
operations  and  to  any  personnel  who 
need  to  review  the  conduct  of  entry 
operations  after  the  operations  have 
bwn  terminated.  Additionally,  OSHA 
believes  that  properly  prepared  entry 
permits  will  assure  employees  that  the 
employer’s  permit  space  program  will 
protect  them  from  permit  space  hazards. 

The  remaining  discussion  of 
paragraph  (f),  following,  provides  a 
summary  and  explanation  of  each  of  the 
items  required  to  be  identified  on  a 
permit.  'The  introductory  language  of 
paragraph  (f)  explicitly  requires  all  the 
information  listed  in  paragraphs  (f)(1) 
through  (f)(15)  to  be  included  on  an 
entry  permit. 

Paragraph  (f)(1)  requires  an 
identification  of  the  space  to  be  entered. 
This  is  efiectively  identical  to  paragraph 
(d)(3)(i)  of  the  proposed  standard. 

OSHA  received  no  substantive 
comments  on  the  proposed  paragraph. 

Paragraph  (f)(2)  requires  me  purpose 
of  the  entry  to  be  listed  on  the  permit. 
TTus  is  identical  to  paragraph  (d)(3)(ii) 
of  the  proposed  standard,  on  which  no 
substantive  comments  were  received. 

Para^ph  (f)(3)  requires  the  date  and 
the  aumorized  duration  of  the  entry 
permit  to  be  entered.  The  duration  of 
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the  entry  permit  need  not  be  stated  in 
terms  of  actual  time,  but  may  be  stated 
in  terms  of  the  completion  of  the  task 
for  which  permit  space  entry  is  being 
performed.  This  provision  corresponds 
to  paragraph  (d)(3)(iii)  of  the  proposed 
standard.  (See  the  summary  and 
explanation  of  paragraph  (e)(4)  of  the 
final  rule,  earlier  in  this  preamble  for 
further  discussion  of  the  acceptable 
duration  of  a  permit  and  for  a 
discussion  of  the  comments  received  on 
paragraph  (d)(3)(iii)). 

Paragraph  (f)(4)  requires  a  listing  of 
the  authorized  entrants.  The  employer 
may  place  the  names  of  authorized 
entrants  on  the  permit  or  may  choose  to 
track  them  by  any  other  effective  means. 

This  provision  corresponds  to 
paragraph  (d)(3)(iv)  of  the  proposed 
standard.  Many  rulemaking  participants 
objected  to  the  proposed  provision  (Ex. 
14-28, 14-86, 14-94, 14-111, 14-118, 
14-124, 14-125, 14-143, 14-150, 14- 
161,  14-170, 14-176, 14-188, 119), 
citing  concerns  about  the  infeasibility  of 
placing  a  large  number  of  names  on  die 
entry  permit  itself.  These  rulemaking 
participants  argued  that,  while  it  was 
important  to  track  the  presence  of 
employees  working  within  the  space, 
maintaining  an  accurate  list  of 
authorized  entrants  for  a  particular 
permit  space  entry  operation  was 
unnecessary.  They  also  contended  that 
maintaining  such  a  list  would  be  nearly 
impossible  for  large  entry  operations 
involving  hundreds  of  authorized 
entrants.  Most  of  these  rulemaking 
participants  suggested  using  a 
performance-  oriented  approach  that 
recognized  all  types  of  tracking  means, 
such  as  rosters,  having  the  attendant 
keep  an  accurate  count  of  entrants,  and 
sign-in  eind  sign-out  sheets. 

In  its  post-hearing  comment  (Ex.  119), 
which  was  typical  of  the  objections  to 
proposed  paragraph  (d)(3)(iv),  Texaco 
stated; 

The  point  is  that  there  may  be  50  to  60 
people  working  in  this  one  vessel  and  due  to 
the  complexity  of  the  work,  the  persoimel 
will  change  constantly.  The  contractor  plans 
the  work  in  advance,  the  operations 
personnel  check  and  assure  that  the  vessel  is 
safe  for  entry  and  does  this  without  the 
knowledge  of  the  actual  names  of  personnel 
who  will  be  entering  the  vessel.  The  names 
of  the  personnel  are  assigned  by  the 
contractors)  just  prior  to  the  start  of  the  shift, 
at  the  same  time  that  the  operator  is  checking 
the  vessel  for  entry.  The  problem  with 
assigning  actual  names  for  vessel  entry  is 
compounded  by  the  fact  that  the  personnel 
change  at  the  last  moment  due  to  absences, 
etc.,  and  the  fact  that  workers  are  constantly 
changing  even  throughout  the  shift. 

In  summation,  actual  names  on  the  permit 
would  greatly  delay  the  start  of  the  wodc  at 
each  shift  and  Texaco  submits  that  this  delay 


is  not  warranted  since  it  provides  no  greater 
worker  protection.  With  the  personnel  inside 
the  tower  constantly  changing,  the  listing  of 
actual  names  on  the  permit  would  be  a 
virtual  impossibility.  The  point  is  to  assure 
that  all  get  out  if  an  alarm  is  sounded.  The 
Standard  should  contain  performance 
oriented  language  that  would  allow  an 
employer  the  flexibility  to  decide  upon  and 
implement  the  most  reasonable  safety 
procedure  for  tracking  personnel  inside  a 
particular  permit  space.  Of  course  in 
practical  situations,  this  would  include  either 
sign  in  sheets,  entry  badges,  or  tag  boards. 
[Emphasis  supplied  in  original.) 

The  main  purpose  of  the  proposed 
requirement  was  to  provide  an  acoirate 
list  of  employees  inside  the  space  so 
that  it  would  be  possible  to  determine 
quickly  and  acoirately  whether  all 
entrants  had  been  rescued  in  an 
emergency.  A  second  puroose  was  to 
provide  assurance  that  all  employees 
had  evacuated  the  space  at  the  end  of 
entry  operations.  To  achieve  these  goals, 
the  proposal  would  have  required  the 
permit  to  list  the  names  of  all 
authorized  entrants  within  the  permit 
space. 

Based  on  the  rulemaking  record, 
OSHA  concludes  that  the  proposed 
provision  would  have  been  imduly 
restrictive  and  somewhat  impractical  for 
permit  space  entry  operations  involving 
large  numbers  of  entrants.  However,  the 
Agency  is  still  concerned  that,  without 
an  accurate  entrant  tracking  system, 
entrants  may  be  left  inside  permit 
spaces  after  the  operation  is  coi^lete. 

The  rulemaking  participants  (&.  14- 

34, 14-111, 14-118, 14-124, 14-170, 
14-188, 119)  mentioned  several  possible 
alternatives  to  the  listing  of  entrants 
names  on  the  permit:  tag  boards,  entry 
badges,  sign-in  sheets,  and  electronic 
tracddng  systems.  Many  of  these  systems 
provide  the  attendant  with  enou^ 
information  to  keep  accurate  tra^  of 
authorized  entrants.  OSHA  believes 
that,  as  long  as  the  system  accurately 
traces  who  is  in  the  permit  space  at  any 
given  moment  and  as  long  as  the 
attendant  has  immediate  access  to  the 
system,  the  attendant  will  be  able  to 
order  the  complete  evacuation  of  a 
space  as  required  by  paragraph  (i)(6)  of 
the  final  rule.  Additionally,  the  rescue 
and  emergency  service  will  be  able  to 
accoimt  for  all  employees  working 
inside  the  permit  space  in  the  event  of 
an  emergency.  Other  systems,  which 
only  keep  a  count  of  the  employees 
inside  the  permit  space,  would  not  be 
acceptable.  A  simple  coimt  of  the 
number  of  authorized  entrants  would 
not  be  sufficient  to  ensure  that  all 
entrants  have  been  rescued  in  case  of 
emergency.  Under  such  conditions,  it 
would  be  easy  to  lose  track  of  exactly 
how  many  employees  have  exited  the 


space.  Further,  without  a  more 
systematic  approach  to  tracking 
employees,  entrants  performing  self¬ 
rescue  mi^t  not  inform  the  attendant  of 
their^mei:gence  from  the  space.  The 
rescue  and  emergency  service 
employees  would  then  be  exposed, 
unnecessarily,  to  the  hazards  posed  by 
entry  into  the  permit  space  under 
hazardous  cirounstances.  Unauthorized 
entrants,  who  might  have  gotten  into  the 
space  and  who  might  even  have  caused 
the  emergency,  could  easily  be  counted 
as  they  exit  the  space,  which  woidd 
result  in  the  attendant’s  losing  track  of 
some  of  the  authorized  entrants  still  in 
the  space.  These  employees  might  then 
suffer  further  injiiiy  or  death  as  a  result. 

For  these  reasons,  paragraph  (f)(4)  of 
the  final  rule  requires  a  system  of 
tracking  authorized  entrants  that  will 
acc\irately  trace  who  is  in  the  permit 
space  at  any  one  time  and  that  will 
enable  the  attendant  to  identify  these 
employees  quickly  and  accurately.  Any 
system  that  meets  the  goal  set  by  the 
performance-oriented  language  is 
acceptable. 

Paragraphs  (d)(3)(v)  and  (d)(3)(vi)  of 
the  proposed  standard  would  have 
required  a  listing  of  all  eligible 
attendants  and  individuals  eligible  to  be 
in  charge  of  the  entry,  respectively. 
Many  commenters  (&.  14-28, 14-80, 
14-86, 14-94, 14-116, 14-118, 14-123, 
14-124, 14-130, 14-143, 14-150, 14- 

157. 14- 161, 14-170, 14-176, 14-188) 
also  objected  to  these  proposed 
provisions.  The  commenters  noted  that 
there  could  be  large  niimbers  of 
employees  who  were  eligible  to  serve  as 
attendants  or  as  entry  supervisors,  even 
if  the  number  who  actually  serve  in 
such  capacities  was  small.  Again,  the 
commenters  urged  OSHA  to  adopt  a 
performance-  oriented  approach.  For 
example,  Dow  Chemical  USA  (Ex.  14- 
130)  stated: 

A  list  of  those  that  are  trained  (or  eligible) 
to  perform  the  work  involved  in  the  confin^ 
space  entry  could  be  long.  While  a  list  of 
those  directly  involved  and  authorized  for 
entry  will  be  short  and  beneficial. 

Several  rulemaking  participants  (Ex. 
14-80, 14-124, 14-188)  argued  that 
methods  such  as  identifying  attendants 
and  entry  supervisors  by  job  title,  by 
logs,  or  by  badges  could  provide  the 
required  information  in  a  much  less 
burclensome  fashion.  Others  (Ex.  14-88, 
14-116, 14-130, 14-161)  urged  OSHA 
to  require  only  ^e  identification  of 
attendants  and  entry  supervisors  that 
are  involved  in  a  particular  entry 
operation.  Some  of  those  objecting  to 
the  proposed  provision  (Ex.  14-80, 14- 

94. 14- 118, 14-157, 14-161, 14-170) 
noted  that  the  infc^ation  the  Agency 
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would  be  requiring  on  the  permit  could 
be  gleaned  from  other,  more 
appropriate,  sources  (namely,  personnel 
training  files). 

As  discussed  in  the  summary  and 
explanaticHi  of  paragraph  (f)(4)  earlier  in 
this  preamble,  OSI^  agrees  that  there 
are  conditions,  espedally  if  large 
numbers  of  employees  are  involved  in 
entry  operations,  imder  which  it  is 
unreasonable  to  list  by  name  cm  the 
permit  all  individuals  who  might  serve 
as  attendants  or  entry  supervisors. 

OSHA  further  agrees  that  there  are 
methods  of  identifying  attendants  and 
entry  supervisors  other  than  naming 
them  on  the  permit  itself.  Employees 
have  another  method  of  ensuring  that 
individuals  serving  as  authorized 
entrants,  attendants,  and  entry 
supervisors  are  qualified.  Under 
paragraph  (g)  (discussed  later  in  this 
section  of  the  preamble),  the  employer 
is  required  to  certify  that  employees 
have  received  the  requisite  training. 

This  certificaticm  is  required. to  be 
available  to  employees  and  their 
representatives  so  that  employees  can 
verify  that  individuals  have  fai^n 
appropriately  trained.  As  a  result,  listing 
the  names  of  eligible  attendants  and 
entry  supervisors  on  the  permit  itself  is 
not  necessary. 

The  primary  basis  for  proposing  to 
require  the  names  of  the  attendants  and 
entry  supervisors  on  the  permit  was  that 
it  is  important  for  all  affected  employees 
to  be  able  to  know  who  the  persons 
responsible  for  the  safety  of  entrants  are. 
If  an  employee  notices  a  hazard 
developing,  it  is  important  for  him  or 
her  to  ^  able  to  notify  a  person  with  the 
responsibility  and  authority  for  abating 
the  hazard  or  for  evacuating  the  permit 
space.  The  proposal  took  the  approach 
that  the  easiest  methcxi  for  the 
identification  of  these  individuals  was 
to  name  them  on  the  permit.  As  noted 
by  the  comments  on  proposed 
paragraphs  (d)(3)  (v)  ancl  (vi),  the 
proposal  did  not  a<xx}unt  for  other 
equally  effective  means  of  identifying 
the  appropriate  persons. 

At  the  same  time,  the  proposal  would 
not  have  afforded  entrants  the  most 
effective  protection.  Unless  provision 
was  made  for  identifying  the 
individuals  currently  acting  as 
attendants  or  entry  supervisors,  permits 
that  identify  all  persons  eligible  to  fulfill 
those  roles  do  not  enable  employees 
quickly  or  easily  to  identify  and  contact 
the  persons  ac:tually  having 
responsibility  for  safe  permit  entry 
operations  at  a  given  time.  In  an 
emergency,  an  employee  (X)uld  waste 
valu^le  time  inquiring  of  all  the 
individuals  named  on  the  permit  to  find 
the  person  that  can  take  steps  necessary 


to  prefect  entrants.  Meanwhile  the 
employees  inside  the  permit  space 
would  be  endangmed. 

In  the  final  rule,  OSHA  is  requiring 
the  employer  to  identify  by  name  the 
current  attendants  (paragraph  (f)(5))  and 
current  entry  supervisor  (paragraph 

(f) (6))  for  a  permit  space  entry. 

Whenever  new  attendants  m  entry 
supervisors  assume  their  roles,  they  are 
required  to  have  their  names  placed  on 
the  permit.  This  provides  a  sure  means 
of  distingmshing  these  important 
individuals  qui^ly  and  easily.  It  also 
provides  the  opportunity  fm  these 
individiials  to  review  the  permit  and 
entry  conditions  to  ensure  that  entry 
conditions  remain  safe.  In  fact,  under 
paragraph  (j)(6),  the  new  entry 
supervisor  is  required  to  xmdertake  this 
review. 

OSHA  has  determined  that  it  is  not 
necessary  to  identify  all  eligible 
attendants  or  entry  supervisors  on  the 
permit.  As  indicated  in  the  public 
comment,  the  list  of  eligible  individuals 
could  be  lengthy  and  is  of  little  actual 
use  during  the  entry  operation.  Also, 
this  information,  if  needed,  is  readily 
available  in  training  records,  as  noted  by 
the  commenters.  In  fact,  the  employer  is 
required  to  certify  the  training  of  these 
individuals  and  to  make  the 
certification  available  to  employees  and 
their  representatives  tinder  paragraph 

(g) (4)  of  the  final  rule.  The  presence  of 
this  information  on  the  permit  would 
not  contribute  to  employee  safety  and, 
as  noted  previously,  might  even  hinder 
efforts  to  protect  entrants  in  an 
emergency. 

Paragraph  (f)(7)  requires  the  permit  to 
contain  a  listing  of  the  hazards  of  the 
permit-required  space  to  be  entered. 

This  provision  is  essentially  identical  to 
paragraph  (d)(2)(i)  of  the  proposed 
standard  on  which  OSHA  received  no 
si^ificant  comments. 

Paragraph  (f)(8)  requires  the  permit  to 
contain  a  list  of  the  specific  measures  to 
be  used  for  isolating  the  permit  space 
and  for  eliminating  or  controlling 
permit  space  hazairis  before  entry. 

This  provision  combines  language 
from  proposed  paragraphs  (d)(2)(ii)  and 
(iii),  which  proposed  that  the  measures 
to  be  taken  for  isolating  the  permit  space 
and  for  removing  or  controlling  hazards 
be  identified  on  the  permit.  Some 
commenters  (Ex.  14-86, 14-124, 14- 
143, 14-150, 14-188)  maintained  that 
the  standard  operating  procedures  that 
would  be  used  to  take  tnese  measures 
were  detailed  and  highly  specific  in 
nature.  They  argued  that  such  detailed 
information  was  not  needed  on  the 
permit  itself  and  suggested  that  the  final 
rule  allow  only  a  reference  to  these 
standard  operating  procedures. 


With  respect  to  these  comments, 
OSHA  notes  that  the  entry  permit  need 
only  identify  the  measures  (such  as  the 
use  of  blanking  to  isolate  a  permit 
space)  used  to  perform  the  specified 
steps  in  the  permit  space  program.  The 
final  rule  does  not  require  the  exact 
procedures  used  to  be  identified, 
becaiise,  as  noted  in  the  comments, 
including  that  degree  of  detail  on  the 
entry  permit  itself  would  not  be 
practical.  The  detailed  procedures  for 
making  the  permit  space  safe  for  entry 
are  required  to  be  established,  under 
paragraph  (d)(3),  and  authorized 
entrants,  attendants,  and  entry 
supervisors  are  required  to  be  trained  in 
their  use,  imder  paragraph  (g).  (See  the 
summary  and  explanation  of  these  two 
paragraphs  for  a  discussion  of  the 
establishment  and  implementation  of 
procedures  for  making  spaces  safe  for 
entry  and  for  a  discussion  of  training 
requirements,  respectively.)  The  permit 
need  only  refer  to  these  procedures  in 
sufficient  detail  to  enable  employees  to 
determine  what  measures  should  be 
taken  and  how  to  perform  those 
measures.  (The  detail  to  be  provided  on 
the  permit  is  dependent,  to  some  extent, 
on  the  training  provided  imder 
paragraph  (g).) 

Para^aph  (f)(9)  requires  the  permit  to 
contain  a  list  of  the  acceptable  entry 
conditions  for  the  permit  space. 

This  provision  has  been  taken  from 
proposed  paragraph  (d)(2)(iv),  which 
would  have  required  the  "acceptable 
environmental  conditions,  quantified 
with  regard  to  the  hazards  identified  in 
the  permit  space,  which  must  be 
maintained  during  entry”.  As  noted 
earlier  in  this  preamble,  the  proposed 
term  "acceptable  environmental 
conditions"  has  been  replaced  with 
"acceptable  entry  conditions”  in  the 
final  rule.  (See  the  summary  and 
explanation  of  the  term  "acceptable 
entry  conditions”  for  a  discussion  of  the 
reasons  for  this  change  in  terminology.) 

One  commenter  (Ex.  14-123)  argued 
that  the  acceptable  entry  conditions  that 
were  required  to  be  listed  on  the  permit 
were  more  appropriate  as  part  of  the 
hazard  control  procedures  and  practices 
required  by  proposed  paragraph  (c)(2) 
(paragraph  (d)(3)  of  the  final  rule). 

Measures  for  obtaining  acceptable 
entry  conditions  are  dependent  upon 
the  acceptable  entry  conditions  for  a 
given  permit  space.  These  measures 
must  be  listed  on  the  permit  under 
paragraph  (f)(8).  The  entry  conditions 
that  must  be  present  within  the  space 
must  also  be  listed  on  the  permit  so  that 
authorized  entrants,  attendants,  and 
entry  supervisors  have  this  information 
on  hand  at  the  worksite.  These 
conditions  include  such  criteria  as  the 
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oxygen,  flammable  gas  and  vapor,  and 
toxic  substance  levels  that  must  be  met 
before  the  permit  space  is  safe  for 
entry.  ^  They  also  include  the  energy 
control  considerations  that  apply  to  the 
permit  space.  Because  the  hazard 
control  measures  to  be  taken  are  directly 
related  to  the  particular  acceptable  entry 
conditions  for  the  permit  space, 
employers  will  likely  combine  these  two 
elements  on  the  permit.  In  fact,  the 
example  permits  presented  in  Appendix 
D  list  acceptable  entry  conditions  as 
part  of  the  hazard  control  measures  to 
be  taken. 

Paragraph  (f)(10)  requires  the 
recorded  test  results  corresponding  to 
the  speciHed  entry  conditions,  along 
with  the  signature  or  initials  of  the 
tester  and  an  indication  of  when  the 
tests  were  performed,  to  be  entered  on 
the  permit.  The  results  of  initial  and 
periodic  tests  performed  under 
paragraph  (d)(5)  of  the  final  rule  would 
have  to  recorded. 

This  provision  did  not  appear  in  the 
proposal.  The  proposal  required  the 
employer  to  set  acceptable  entry 
conditions  (paragraphs  (c)(2)  and  (d)(1)), 
to  ensure  that  they  were  met  before 
entry  (paragraphs  (d)(2)  and  (d)(5)),  tmd 
to  ensure  that  they  were  maintained 
during  permit  entry  operations  within 
the  space  (paragraphs  (f)(2)  and  (g)(1)). 
The  proposal  required  the  permit  to 
contain  testing  procedures  and 
equipment  necessary  to  verify  the 
presence  of  acceptable  entry  conditions, 
and  the  Agency  anticipated  that  the 
employer  would  test  conditions  within 
the  space  as  necessary  to  meet  these 
provisions. 

In  response  to  information  received  as 
part  of  the  rulemaking  record,  OSHA 
has  adopted  specific  requirements  for 
the  testing  of  conditions  within  permit 
spaces  to  verify  that  they  are  acceptable. 
(See  the  summary  and  explanation  of 
paragraph  (d)(5)  for  a  discussion  of 
these  requirements.) 

Several  commenters  (Ex  14—4, 14- 
116, 14-118, 14-148,  14-164) 
recommended  that  the  results  of  testing 
performed  under  the  standard  be 
documented.  They  argued  that  this 
information  would  dictate  the  protective 
measures  to  be  taken.  Supporting  the 
view  that  recording  the  results  of  testing 
was  an  important  part  of  a  permit 
system.  Allwaste  Tank  Cleaning 
Company  (Ex.  14-164)  stated: 

The  only  required  information  should  be 
the  space  identification  and  results  of 
atmosphere  testing.  In  an  industry  such  as 


An  atmosphere  meeting  these  levels  must  be 
not  be  a  hazardous  atmosphere,  as  defined  in  final 
§1910.146(b),  except  as  otherwise  permitted  bv 
§1910.132. 


ours,  these  results  will  dictate  the  measures 
employed. 

Additionally,  there  is  some  evidence 
in  the  record  that  documenting  test 
results  is  a  practice  in  current  permit 
space  programs.  Three  witnesses  at  the 
Chicago  hearings  (Chicago  Tr.  123, 146, 
209)  agreed  that  documentation  of  test 
results  was  needed  and  testified  that 
such  documentation  was  a  common 
practice  in  their  particular  operation. 

As  a  result  of  tnis  testimony  and 
evidence,  OSHA  has  concluded  that 
recording  the  results  of  initial  and 
periodic  testing  is  a  necessary  feature  of 
permit  space  programs.  If  the  results  of 
testing  are  entered  on  the  permit,  the 
entry  supervisor  has  before  him  or  her 
readily  available  evidence  that  pre-entry 
conditions  have  been  checked  and  what 
the  test  results  were.  Additionally,  the 
entrants  themselves  will  be  able  to 
check  the  permit  for  themselves  to  see 
that  the  testing  has  been  done  and  that 
safe  conditions  exist.  Entrants  and 
attendants  can  also  use  the  test  results 
as  guidance  on  conditions  to  which  they 
should  pay  close  attention.  For  example, 
if  the  oxygen  concentration  is  19.6 
percent,  the  attendant  and  entrants 
should  be  alert  for  signs  of  oxygen 
deficiency,  such  as  increased  breathing 
rate,  dizziness,  rapid  heart  beat,  and 
headache.  Fiulhermore,  documentation 
of  test  results  on  the  permit  also 
facilitates  the  reyiew  of  canceled 
permits  required  under  paragraph 
(d)(14).  If  testing  indicates  that  levels  of 
hazardous  substances  are  increasing,  the 
increased  hazard  will  be  easy  to 
recognize  through  a  review  of  the 
recorded  test  results  on  the  canceled 
permit.  For  these  reasons,  the  Agency 
has  concluded  that  a  requirement  to 
record,  on  the  permit,  the  results  of 
initial  and  periodic  testing  performed 
under  paragraph  (d)(5)  is  necessary  and 
appropriate  for  the  protection  of 
employees  entering  permit-  required 
confined  spaces.  This  requirement 
appears  in  paragraph  (f)(10)  of  the  final 
rule. 

Triodyne  Environmental  Engineering, 
Inc.  (Ex.  14-50),  stated; 

Requiring  a  checklist  on  an  entry  permit 
provides  for  a  repetitive  method  which  can 
recognize  individual  responsibility  by 
requiring  initials  next  to  each  task. 

OSHA  agrees  with  the  commenter  and 
has  decid^  to  require  that  the  initials 
or  name  of  the  person  who  performed 
the  test  be  placed  on  the  permit.  OSHA 
has  also  decided  to  require  that  an 
indication  of  when  the  tests  were 
performed  be  placed  on  the  permit  as 
well.  This  information  will  enable  the 
entry  supervisor  and  the  attendants  to 
establish  the  identity  of  the  person  who 


performed  the  tests  in  case  any 
questions  arise.  The  date  and  time  (or 
other  indication  of  when  the  test  was 
performed)  will  give  a  quick  indication 
of  when  additional  test^g  is  needed. 

The  Agency  has  concluded  that  this 
information  is  integral  to  the  test  data 
and  that  its  presence  on  the  permit  is 
also  necessary.  Therefore,  paragraph 
(f)(10)  of  the  final  rule  also  requires  the 
permit  to  contain  this  information  along 
with  the  results  of  the  tests. 

Paragraph  (f)(ll)  requires  the  permit 
to  list  the  rescue  and  emergency 
services  that  can  be  summoned  and  the 
means  for  summoning  those  services. 
The  identification  of  die  rescue  and 
emergency  services  and  the  means  for 
summoning  them  enable  the  attendant 
to  summon  the  rescue  and  emergency 
services  immediately  in  case  of 
emergency.  This  provision  corresponds 
to,  and  is  substantively  the  same  as, 
paragraph  (d)(2)(vi)  of  the  proposal.  The 
comments  on  this  paragraph  of  the 
proposal  are  discussed  under  the 
summary  and  explanation  of  paragraph 
(f)(13)  of  the  final  rule. 

Paragraph  (f)(12)  requires  the  permit 
to  contain  a  list  of  the  communication 
procedures  to  be  used  by  attendants  and 
authorized  entrants  during  entry.  This 
provision  corresponds  to  proposed 
paragraph  (d)(2)(viii).  The  phrase 
"during  the  entry”  “  has  bwn  added  in 
the  fin^  rule  to  ensure  that  it  is 
understood  that  this  provision  applies 
only  to  communication  equipment  and 
procedures  used  during  entry 
operations.  Except  as  noted  under  the 
summary  and  explanation  of  paragraph 
(f](13).  OSHA  received  no  significant 
comments  on  the  provision  as  proposed. 

Paragraph  (f)(13)  requires  that  the 
permit  contain  a  list  of  equipment  to  be 
provided  for  compliance  with  the 
permit  space  standard.  This  equipment 
includes  personal  protective  equipment, 
testing  equipment,  communications 
equipment,  alarm  systems,  rescue 
equipment,  and  other  equipment  that 
the  employer  intends  to  provide  to 
ensure  compliance  with  final 
§1910.146. 

Paragraph  (f)(13)  of  the  final  rule  has 
been  taken  fi-om  proposed  paragraphs 
(d)(2)  (v)  through  (ix).* Requirements 
relating  to  equipment  in  these  proposed 
paragraphs  have  been  placed  in  one 
place  in  the  final  rule.  OSHA  believes 
that  this  simplifies  these  provisions. 
Paragraphs  (d)(2)(v)  through  (d)(2)(viii) 
of  the  proposal  would  have  required  the 
permit  to  list  the  test  equipment  and 
procedures,  the  rescue  and  emergency 


"Entry.”  is  defined  to  include  the  initial  entry 
into  and  subsequent  operations  within  the  permit 
space. 
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services,  the  rescue  equipment,  and  the 
commimication  equipment  and 
prooedurea  in'  the  permit  space, 
respectively.  A  few  commenters  (Ex. 
14-28, 14-86, 14-123, 14-143, 14-170, 
14-188)  stated  that  these  items  wwe 
equipment  and  procedures  that  are  more 
appropriately  addressed  in  training  m  in 
the  hazard  control  procedures  provided 
under  the  permit  space  standard. 
Although  each  of  these  commenters  was 
concerned  about  a  different  item  to  be 
listed,  they  all  argued  that  the  permit 
itself  should  be  as  simple  as  possible 
and  that  the  details  of  the  in^vidual 
items  are  covered  in  more  detail  in 
training  of  employees  or  in  operating 
procedures. 

The  Agency  disagrees  with  these 
comments.  OSHA  has  concluded  that 
the  permit  needs  to  identify  the 
equipment,  as  well  as  the  procedures, 
necessary  to  ensure  safe  entry 
operations  and  to  fecilitate  rescue.  The 
authorized  entrants  and  attendants  need 
to  know  what  equipment  will  be  needed 
for  a  particular  space  so  that  the 
entrants  spend  as  little  time  exposed  to 
the  hazard  presented  by  permit  space 
entry  as  possible.  Without  the  proper 
equipment,  these  entrants  might  have  to 
exit  the  space  and  reenter  after  the 
proper  equipment  has  been  obtained.  As 
a  result.  &ey  would  be  exposed  to 
increased  hazards  unnecessarily. 
Therefore,  paragraph  (f)(13)  of  the  final 
rule  requires  the  permit  to  identify  the 
necessary  equipment 

Paragraph  (f)(14)  requires  that  the 
permit  contain  any  other  information 
whose  inclusion  is  necessary,  given  the 
circumstances  of  the  particular  confined 
space,  in  order  to  ensure  employee 
safety. 

This  provision  is  identical  to 
proposed  paragraph  (d)(2)(x).  One 
commenter  (Ex.  14-161)  considOTed  the 
proposed  requirement  to  be  too  open- 
ended. 

OSHA  believes  that  this  performance- 
oriented  requirement  is  necessary  for 
the  protection  of  employees  involved  in 
permit  space  entry  operations.  Due  to 
the  wide-ranging  types  of  hazards  found 
in  pennit-requii^  confined  spaces, 
there  are  many  hazards  that  cannot  be 
adequately  addressed  with  any 
precision  in  a  generic  permit  space 
standard.  Therefore,  the  provision  needs 
to  be  general  in  nature. 

Paragraph  (f)(15)  requires  that  any 
additional  permits,  su^  as  hot  work 
permits,  that  have  been  issued  to 
authorize  work  in  the  permit  space,  be 
identified  on  the  permit.  If  the  other 
permits  are  attached  to  the  entry  permit, 
they  are  considered  to  be  part  of  it.  This 
provision  is  essentially  the  same  as 


proposed  paragraph  (d)(4),  on  which  no 
significant  comments  were  received. 

Paragraph  (g),  Training. 

The  record  strongly  demonstrates  a 
need  for  training  employees  in  the 
hazards  posed  by  permit  spaces  and  in 
the  procediues  for  controlling  those 
hazards.  Many  of  the  accident 
descriptions  in  the  record  indicate  that 
one  of  the  major  factors  causing  these 
accidents  is  a  lack  of  employee 
awareness  of  the  dangers  involved  in 
entry  into  permit  spaces.  Employees 
who  entered  these  spaces  were  imaware 
of  the  possibility  that  the  atmosphere 
inside  could  be  immediately  dangerous 
to  life  or  health.  In  some  cases,  they  also 
did  not  recognize  the  symptoms  of 
exposure  to  certain  life-  tlueatening 
atmospheres.  In  other  cases,  they  (fid 
not  realize  that  sometimes  there  are  no 
obvious  symptoms.  Employees  who 
attempted  to  rescue  fallen  coworkers 
inside  permit  spaces  were  also  unaware 
of  the  hazards  involved  and  of  the 
procedures  for  safe  rescme.  The  result  of 
this  lack  of  training  was  often  the  deaths 
of  these  employees. 

OSHA  proposed  in  the  NPRM  to 
establish  training  requirements  for 
permit  space  entrants  (paragraph  (e)). 
for  attendants  (paragraph  (f)),  and  for 
persons  authorizing  or  in  chaige  of  an 
entry  (paragraph  (g)).  The  training 
requirements  were  combined  with 
provisions  related  to  the  duties  to  be 
performed  by  eacdi  of  these  classes  of 
employees  to  stress  that  employees  had 
to  be  instructed  in  these  specific  duties. 
It  was  the  Agency's  belief  that  these 
provisions  would  go  far  towards  the 
goal  of  protecting  employees  from  the 
hazards  of  permit  space  entry. 

Some  commenters  (Ex.  14-62, 14-63, 
14-151, 14-163, 14-173, 14-174, 14- 

208. 14- 214)  were  (X)ncemed  that  this 
approach  did  not  stress  the  need  for 
training  enough  or  that  it  omitted 
important  elements.  For  example, 
several  rulemaking  participants  (Ex.  14- 

63. 14- 151, 14-163, 14-208, 14-214) 
suggested  that  the  standard  address 
follow-up  training  and  instruction  in 
cardiopiUmonary  resuscitation.  Others 
(Ex.  14-45, 14-63, 14-86, 14-109) 
argued  that  the  training  provisions 
should  be  clarified  in  one  way  or 
another.  To  address  their  concerns,  the 
State  of  Maryland  Occupational  Safety 
and  Health  Program  (Ex.  14-63) 
re(x>mmended  the  immrporation  of  a 
special  section  on  training,  as  follows: 

There  should  be  a  training  section  or  an 
Appendix  incorporated  into  the  standard, 
which  offers  an  outline  (x  a  lesson  plan 
which  addresses  each  item  to  be  cwmed, 
mch  as  reading  instruments,  monitoring, 
ventilaticm,  rescnie,  etc. 


The  Agency  agrees  that  the  best  way 
to  address  the  valid  (mneems  of  these 
rulemaking  participants  is  to  adopt  a 
separate  paragraph  on  training.  This 
approach  will  not  only  stress  the  overall 
importance  of  training  in  a  permit- 
required  confined  space  entry  program, 
but  will  ensure  censistmicy  among  the 
difierent  elements  required  for  ea^ 

(dass  of  employees  and  will  allow 
OSHA  to  treat  additional  considerations 
supported  by  the  record. 

OSHA  has  not  provided  specific 
training  elements  in  the  text  of 
paragraph  (g).  Many  of  the  elements  of 
training  are  listed  in  paragraphs  (h).  (i), 
(j),  and  (k)  for  authorized  entrants, 
attendants,  entry  supervisors,  and 
rescue  personnel,  respectively.  These 
other  paragraphs  succinctly  state  the 
duties  of  these  inefividueds,  and 
paragraph  (g)  requires  them  to  be 
trained  in  these  duties.  Other  sources 
also  provide  guidance  in  selecting 
elements  of  training  for  employees 
involved  in  permit  spac^  entry 
operations.  For  example,  ANSI  Z117.1- 
1989  (Ex.  129)  lists  specific  elements  for 
authori2»d  entrants,  attendants,  entry 
supervisors,  and  personnel  performing 
testing  for  entry  operations.  Employers 
can  utilize  these  soiux:es  of  information 
in  developing  programs  for  teaching 
employees  about  permit  space  entry 
operations  and  the  hazards  involved. 

Paragraph  (g)(1)  of  the  final  rule 
requires  employers  to  provide  training 
so  that  employees  whose  work  is 
regulated  by  §1910.146  acquire  the 
understanefing,  knowledge,  and  skills 
necessary  for  the  safe  performance  of 
the  duties  assigned  under  that  section. 
This  provision  combines  the  training 
requirements  proposed  under  paragraph 
(f),  (g).  and  (h)  in  one  place. 

The  Agency  proposed  to  establish 
training  requirements  for  entrants, 
attendants,  and  persons  to  whom  the 
employer  would  delegate  authority  to  be 
in  ^arge  of  an  entry.  OSHA  (fid  not 
specify  the  experience  or  training 
necessary  for  employees  who  would 
initially  evaluate  spaces  or  who  would 
formulate  the  requirements  and  the 
procedures  that  employees  must  use  for 
safe  entry  into  permit  spaces.  Also, 
OSHA  did  not  specify  what  experience 
or  training  would  be  necessary  to 
qualify  a  person  to  perform  pre-entry 
testing  and  verification  of  permit 
conditions. 

In  Issue  1  of  the  proposal,  OSHA 
asked  if  the  Agency  should  set 
experience,  proficiency,  or  other  criteria 
to  qualify  employees  assigned  to 
evaluate  spaces  initially  or  those 
assigned  to  develop  appropriate  entry 
proradures.  OSHA  alM  asked  what 
those  criteria  should  be,  and  if  persons 
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with  the  tmning  and  eexperienes 
equivalent  of  a  ceitified  safitty 
profesakmal  (CSF),  a  legislarod 
profeseional  safety  engineee  (PE),  azk 
induatrial  bygien^,  ora  marine  dirraafet 
should  quahtfy.  C^HA  also  wanted  to 
know  if  the  Agnscy  should  specify 
experience  and  trainhig  leqidreoMBts 
for  persona  udio-  porfoam  tlw  pTe>enliy 
tests  or  who  momtor  conditions  during 
entry  and,  if  so,  udiat  these  employees 
should  need  to  know  and  undentaiid. 

OSHA  recmved  mmiy  comments  cm 
this  issue  (Ex.  14-11, 14-27, 14-35, 14- 

42. 14- 43,  14-44, 14-45, 14-62, 14-88, 
14-111,  14-118. 14-128. 14-137, 14^ 

147. 14- 157. 14-161. 14-178, 14-179; 
14-182. 14-184, 14-185, 14-189, 14- 
193, 113, 138).  The  issue  was  also 
discussed  during  the  pid>lic  hearings 
(Washington  Tr.  466;  Houston  Tr.  631, 
1056-1057;  Chicago  Tt.  150-151, 314- 
315,  320, 370-371, 610-611, 636-637, 
642). 

Ail  the  commentera  agreed  that 
employees  entering  and  altmiding 
confined  spaces  had  to  be  prc^perly 
trained  or  experienced  in  the  dutfea 
they  were  to  perform.  Smne  of  them  (Ex. 
14-11, 14-44, 14-45. 14-63. 14-163. 
14-173. 14-208;  Chicago  Tr.  320,  642) 
suggested  that  tl^  re^ureBaMt  contaia 
specific  criteria  either  in  a  sepearate  hst 
or  in  the  rule  itsall  Fas  example. 

Warren  Industries  (Ex.  14-44}  suggested 
a  perfoimance  Stamford  with  a  hst  of 
major  topics.  They  stated: 

Q^IA  shouM  only  specify  the  required' 
trainiag  to  dw  extent  tli^  speckfy^  that 

“All  persons  deehng  wife  Caiaflawd  Spaces 
must  have  special  training  oa  these  sobjactsf* 
and  then  list  certain  maior  topics  to  be 
covered. 

Mwshall  Hides  of  the  Utility  Workers^ 
Intematkmal  Union  Khk^oTr.  642) 
testified  that  O^IA  rimuld  he  more 
spedfic  in  its  leqnixaBient.  He  afetad; 

We  would  propose  that  the  OSHA 
regulation  spedncalfy  state  what  fee  tnfofeg 
requBementa  are  and  the  quahfiottioBS  for 
persons  who  will  be  making  a  determiaatkn 
of  whether  a  confined  space  is  safe  for  entry 
or  not.  We  believe  feat  feat  particolar 
indfviduat  is  going  to  be  deferminhig 
whefeer  or  not  fee  worker  who  enters  is 
going  to  be  able  to  exit  and  we  fehik  feat  fee 
sper^c  qualificatioas  in  training  ought  to  be 
sot  forth  in  the  regulation  for  that  Inl^dUal 
as  well  as  others. 

However,  tlw  majority  of  comroentera 
recommended  that  O^IA  riiottkl 
require  training  in  a  perfennmiee- 
oriented  manner,  without  specifying  the 
content  of  that  trying  or  the 
quaKficatkms  of  the  trainer  (EX.  14-27. 
14-35, 14-43, 14-137, 14-147. 14-157. 
14-161. 14-178, 14-179, 14-182. 113. 
138;  Houston  Tr.  631)s.  These 
rutenmtdng,partkapaafe  argued  flirt 


there  was  no  piactica)  way  for  OSHA  to 
itemiae  the  traniing  fty  empfoyooe 
becausa  of  (he  wide  variety  of  hazards 
posed  fay  the  difierent  of  permit 

spaces  encountered  thioudiout.  gmieral 
industry.  They  maintains  that 
experience  was  firaquently  the  beet 

aualification  for  persons  who  determina 
le  appropriate  measures  for  safe  pennit 
space  entry  operations.  For  exam^e, 
Union  Carbide  (Ex.  14-88)  stated: 

Union  Carhida  endorses  the  “ccHnpatoBi 
person”  concept  adopted  in.  the  lockout/ 
tagout  proposed  rule  as  the  acceptabla 
standa^  for  [voficiency.  Wb  have  found  feat 
experience  can  he  more  vahmbfe  in  this  area 
than  formal  traming. 

United  Technologies  (Ex.  14-178) 
agreed  that  OSHA  should  not  set 
detailed  training  criteria,  stating: 

OSHA  should  not  set  eNperience, 
proficiency  or  othn  criteria  forqn^fied 
individuals  who  are  eoqiected  ta  evaluate 
spaces.  Training  should  be  a  requirement  but 
the  level  of  training  will  vary  wife  the 
responsibilify  of  fee  indivittol  and  the 
complexify  of  the  entries.  The  traknag 
should  be  appropriate  for  the  basards  to  be 
encoanfertd.  A  uBifons  training  nqpireniait 
can  only  cover  suggested  topics  (La 
definMioas.  using  test  equipaasiit  etc.X 
Specific  fequiienwnta  will  not  be  appropriate 
for  many  of  the  situations  encountered.  In 
some  cases  spaces  may  be  of  sufficient 
complexity  as  to  require  evaluation  by  a 
trained  safety/Health  professionaL 
For  basic  programs  with  raera.  limited 


training  may  be  as  Uttfe  as.  attendiaga  feort 
formalfesd  traiiuag  sassioaL  FlsM  testais 
must  be  trains  ia  hazard  lecogaitioa,  use  of 
instnimentatiea  and  fieM  checks  toiaewe 
that  instromente  are  fonetioniBg  properly. 
Their  training  should  be  eonnnensinate  wife 
their  rmponsibilities.  The  Confined  Space 
Program  must  stand  alone  and  be  evaluated 
on  the  needs  and  concerns  of  the  location 
and  hazards  for  which  U  is  designed. 

Ray  Witter,  one  of  OSHA’s  expert 
witnesses  (Houston  Tr.  631),  testified  as 
follows  in  support  of  these  comments: 

There  have  baea.mray  cmamwUs 
suggesting  that  OSHA  should  specify  the 
quwficatioas  raqaired  to  be  e  cratiAsd 
^ner.  This  isan  hnyessfebtask  so  1 
recomamidfeet  OSHA  should  not  even 
attempt  teset  such  eriterie.  OSHA  has  set 
performance  eriteiia  for  all  ofeer 
requirements  and  training  should  be  no 
di^rent  Thus  the  qualifications  of  the 
trainers  must  vary  greatly  depezufingonthe 
situatttm  fedag  the  en^klcqfec. 

The  Agency  agrees  that  the  wide- 
rangmg  hazards  fotmd  and  the  various 
control  meaatiea  ta  be  used  to  contn^ 
them  makes  specifying  the  types  of 
materirt  tobe  cowned  in  tramiag 
coursee  fin  workers  invohred  in  permit 
space  entry  a  nearly  impossible  task. 
Fuzthormora.  itisOSIA’s  policy,  asset 
out  in  section  6(b)(5)  of  thaC^H  Act  to 


state  aafsty  and  health  stoodarde  in 
temis  of  pocfonaaBCfr  deairad  whenves 
poseibto,  Theaefoee.  paragraph  (g)(1) 
doeaP!rt  specify  fee  coMsea  to  be 
provided  or  otiseawiae  detail  flie  exact 
training  to  be  protided  amployeea 
involv^  in  pwmit  space  airtry 
operations;  rather,  the  stonda^  requiree 
training  emidoyeea  sothrt  they  acqaire 
the  underatending.  knowledge,  ana 
skilla  necaaaary  toperkxm  their  dutfee, 
as  required  by  final  §1910.146.  The 
Agency  believea  flmt  thia  approach  sets 
the  desired  objective  of  the  training,  that 
is,  to  train  employees  to  comply  writh 
thfl  standard. 

Most  roktmaking  participants 
beheved  that  OSHA  rtiould  not  recpiire 
the  use  of  professionally  certified 
indivklMfe.  such  as  CSPs,  Pee,  caatifiad 
industrial  hygienists,  and  Marine 
Chemists  (&.  14-27. 14-44, 14-45. 14- 

111, 14-147. 14-184;  QlicagoTr.  34). 

For  example^  the  Northwest  Pipeline 
CorpmratkNEk  (Ex.  14-27)  strted: 

OSHA  should  not  specifically  reqrtre 
certain  eriterie  such  as  professioiial  engineer 
or  safely  prefewrionat  cartificatioa.in  asdw'to 
qualify  far  irttiel  ewahwtioa  and  pcocsdaie 
developnwnL  Spedficatioas  of  life  fype 
would  be  contrary  totha  overall  perkmaance 
oriented  language  (ofi  whkh  the  rest  of  fee 
document  isconqposed. 

Warren  Industriea  (Ex.  14-44)  noted 
that  professkmeli  certifiGation  did  not 
autoraaticaliy  qualify  a  pentm  to 
evaluate  permit  space  hazards,  as 
folfarws: 

There  should  be  NO  requirement  that  ties 
fee  criteria  for  experience  or  proficiency  to 
such  people  as  CSPs,  RPSEs,  Ihs  findnstrial 
hygienist],  or  Marine  Chemists.  Being  in  one 
of  these  categories  ia  no  way  ^vee  automatic. 
quaVifiratioae  for  ftealing  with.  Confined 
Spaces  md  feeh  uaifyMi  problems.  While  fee 
experience  aad  educatioB  of  these  gioupe  of 
people  could  be  valuable  in  their  laaiwag  fee 
additioaal  specffics  of  Gcmfiaed  Spaces,  feoe 
is  no  reaeon  to  believe  feet  a  peteon  wife 
equhvalBiit  back^ounds  would  autematkally 
be  qualified  to  hanfie  Confined  ^iace& 

S.C.  Johnson  &  Son.  CE^  14-45)  also 
questioned  the  validify  of  automatic 
acceptanca  of  j^afaaaional  cariiBcatiop, 
stating: 

A  registration  orcertillcation  asa  safety 
professiomi  (e.g.,  a  registered  professkmrt 
safety  engineer,  industrial  bygienist,  a  marine 
chec^}  vriK  not  aotomaticalfy  qualify  feat 
person  to  evaluate  spaces  and  to  develop 
appropriate  entry  proesdureo.  I  have  met 
many  regfeteed  srtkfy  pcofsaskmela  and 
QHs  (ceitifiad  inducMal  bygienisfl  who  have 
little  or  no  reel  worid  experience  in  fee  \ue 
of  simple  tasting  equipment  (eg.,  never  used 
a  detector  tube,  never  caUbnted  a 
combnstiblegas/axjrgBn  meterj  Their  entire 
“understeadhag”  of  confined  space  entries  la 
theoretical  in  nature. 
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Texaco,  USA  (Ex.  14-147)  noted  that, 
while  registration  as  a  safety  and  health 
professional  gives  a  person  a  portion  of 
the  training  needed  to  identify  permit 
space  hazaij^,  additional  specific 
training  in  permit  spaces  would  be 
necessary.  They  argued: 

The  foct  that  a  person  has  been  classified 
as  a  CSP,  a  registered  professional  engineer, 
an  industrial  hygienist,  or  a  maritime  chemist 
should  not  automatically  qualify  that  person 
as  having  sufficient  training  and  experience 
to  evaluate  spaces  and  develop  appropriate 
entry  procedures.  Although  it  is  likely  that 
professionals  with  these  designations  have 
the  proper  academic  background,  they,  as 
well  as  anyone  else,  should  not  be  designated 
as  qualified  until  training  in  confined  space 
hazard  evaluations  and  entry  procedures  has 
been  received. 

The  Independent  Liquid  Terminals 
Association  (Ex.  14-184)  identified  the 
burden  that  would  be  placed  upon  small 
businesses,  if  certified  or  registered 
professionals  were  required,  as  a  major 
reason  for  not  including  this  type  of 
provision  in  the  final  permit  space 
standard.  This  commenter  was 
concerned  that  small  employers  would 
be  forced  to  hire  a  contractor  to  evaluate 
the  permit  space  and  to  develop  entry 
procedures  even  though  a  person 
capable  of  performing  those  duties,  but 
without  the  proper  professional 
certification,  was  available. 

There  were  other  rulemaking 
participants,  however,  who  supported 
the  required  use  of  certified  or 
registered  professionals  (Ex.  14-42, 14- 
62),  particularly  in  maritime  industries. 
The  National  Fire  Protection 
Association  (Ex.  14-42)  supported  this 
view,  stating: 

A  similar  application  of  the  two-tier 
approach  used  by  the  marine  industry  would 
require  use  of  a  professionally  qualified  tester 
for  those  confined  spaces  containing  or 
capable  of  producing  a  toxic  atmosphere 
during  ent^  or  work  in  the  confined  space 
or  which  pose  a  risk  from  fire  or  explosion. 

In  these  instances  a  professionally  qualified 
tester,  like  a  Marine  Chemist  or  other 
certified  professional,  with  demonstrated 
experience  and  training  in  evaluating 
confined  spaces  should  be  required  to 
perform  initial  inspections  and  tests  of  the 
confined  spaces  prior  to  any  entry. 

Confined  spaces  whose  only  hazard  is 
oxygen  deficiency,  engulfment,  or  other 
mechanical  hazaMs  may  be  tested  and 
inspected  by  a  person  trained  to  recognize, 
evaluate  and  control  these  hazards. 

The  Shipbuilder’s  Council  of  America 
(Ex.  14-62)  agreed  with  the  need  to 
specify  proficiency  emd  knowledge 
criteria.  They  argued  that  small 
employers  who  do  not  have  qualified 
individuals  should  hire  a  contractor  to 
evaluate  the  hazards  in  their  permit 
spaces,  as  follows: 


OSHA  should  determine  experience, 
proficiency  and  knowledge  criteria  similar  to 
those  in  29  CFR  1915.7  **  for  the  person  who 
is  qualified  to  evaluate  the  hazards  associated 
with  entering  and  working  in  confined 
spaces.  Small  businesses  which  do  not  have 
such  persons  available  should  be  required  to 
contract  with  an  outside  firm  to  perform  this 
work. 

OSHA  has  determined  that  it  is  not 
appropriate  to  require  professional 
certification  for  persons  who  evaluate 
the  hazards  of  permit  spaces  and  who 
determine  the  procedures  needed  to 
control  those  hazards.  The  Agency 
agrees  with  the  commenters  who 
maintained  that  professional 
certification  is  not  an  automatic 
guarantee  of  competence.  (However, 
OSHA  recognizes  that  Marine  Chemists 
are  required  to  have  extensive 
experience  with  permit  space  entry 
heizards.)  Additionally,  professional 
certification  may  not  always  be 
necessary  for  the  safety  of  authorized 
entrants.  The  extent  of  knowledge 
required  of  certified  safety  and  health 
professionals  may  simply  not  apply  to 
an  employer’s  particular  permit  space 
hazards.  In  such  cases,  a  person  with 
knowledge  of  the  unique  aspects  of  the 
employer’s  permit  spaces  may  be  better 
able  to  protect  authorized  entrants  fi'om 
the  relevant  hazards. 


^  Section  1915.4  derines  “competent  person."  as: 

The  term  “competent  person."  for  purposes  of 
this  part  means  a  person  who  is  capable  of 
recognizing  and  evaluating  employee  exposure  to 
hazardous  substances  or  to  other  unsafe  conditions 
and  is  capable  of  specifying  the  necessary 
protection  and  precautions  to  be  taken  to  ensure  the 
safety  of  employees  as  required  by  the  particular 
regulation  under  the  condition  to  which  it  applies. 
For  the  purposes  of  Subparts  B,  C,  and  D  of  this 
part,  except  for  191S.35feK8)  end  1915.36(a)(5),  to 
which  the  above  definition  applies,  the  competent 
person  must  also  meet  the  additional  requirements 
of  1915.7. 

Paragraph  (b)  of  §41915.7  sets  forth  the  criteria  for 
designating  “competent  persons”  as  follows: 

(b)  Criteria.  The  following  criteria  shall  guide  the 
employer  in  designating  employees  as  competent 
persons: 

(1)  Ability  to  understand  the  meaning  of 
designations  on  certificates  and  of  any 
qualifications  relating  thereto  and  to  cany  out  any 
instructions,  either  written  or  oral,  left  by  the 
National  Fire  Protection  Association  Certified 
Marine  Chemist  or  person  authorized  by  the  U.S. 
Coast  Guard Tefetred  to  in  1915.14. 

(2)  Ability  to  use  and  interpret  the  readings  of  an 
oxygen  indicator  and  a  combustible  gas  indicator. 
The  ability  to  use  and  interpret  the  readings  of  a 
carbon  monoxide  indicator  and  a  carbon  dioxide 
indicator,  if  the  operations  involved  such  hazardous 
gases. 

(3)  Familiarity  with  and  understanding  of 
Si^parts  B,  C,  D,  and  H  of  this  part. 

(4)  Familiarity  with  the  structure  and  knowledge 
of  the  location  and  designation  of  spaces  of  the 
types  of  vessels  on  whi^  repair  work  is  done. 

(5)  Capability  to  perform  the  tests  and  inspections 
required  by  Subparts  B.  C,  D,  and  H  of  this  part  and 
to  write  the  required  logs. 


Therefore,  the  final  rule  does  not 
reouire  that  a  CSP,  PE,  certified 
industrial  hygienist,  or  Marine  Chemist 
perform  the  permit  space  evaluation  or 
develop  the  hazard  control  measures  to 
be  used  during  entry.  Paragraph  (g)(1) 
does  require,  however,  that  the  person 
performing  these  duties  have  the 
understanding,  knowledge,  and  skills 
necessary  to  perform  this  task.  OSHA 
would  recognize  such  safety 
professionals  as  having  the  generalized 
understanding,  knowl^ge,  and  skills 
required;  however,  they  would  also 
have  to  have  experience  with  the  type 
of  permit  space  foimd  in  the  workplace. 
As  noted  earlier.  Marine  Chemists  do 
have  extensive  experience  with  the 
types  of  permit  spaces  foimd  in  the 
maritime  industry.  Their  experience  and 
education  would  also  be  recognized  in 
non-maritime  workplaces  without  the 
need  for  supplemental  training  if  the 
types  of  permit  spaces  in  those 
workplaces  were  foimd  to  be 
comparable  to  those  in  the  maritime 
industry.  (As  noted  under  the 
discussion  of  paragraph  (a)  earlier  in 
this  section  of  the  preamble,  OSHA  is 
currently  exploring  the  possibility  of 
expanding  the  scope  of  Subpart  B  of 
Part  1915  to  cover  confined  spaces 
throughout  shipyards.  Based  on  the 
rulemaking  record  on  Subpart  B,  OSHA 
will  determine  whether  there  is  a 
unique  need  for  Marine  Chemists  in 
those  workplaces.) 

Many  commenters  addressed  training 
for  employees  who  perform  pre-entry 
testing  or  who  monitor  conditions 
during  permit  space  entry  operations 
(Ex.  14-27, 14-35, 14-42, 14-43, 14-44, 
14-45, 14-62,  14-88, 14-118, 14-126, 
14-147, 14-161, 14-179, 14-182, 14- 
185).  Some  commenters  gave  specific 
criteria  for  the  training  of  employees 
who  test  or  monitor  confined  spaces 
(Ex.  14-^2, 14-44, 14-45, 14-182).  For 
example,  NFPA  (Ex.  14—42)  suggested  a 
more  specific  rule  to  qualify  testers  and 
monitors: 

Training  for  the  "qualified  tester"  would 
not  require  the  same  exposure  to  the  breadth 
of  hazards  [as  Marine  Cmemists  require],  but 
should  stress  the  importance  of  testing  every 
space  prior  to  entry,  what  to  do  when  results 
are  unacceptable,  and  link  the  "qualified 
tester”  with  the  "professional  tester"  in  some 
follow-up  capacity.  The  "qualified  tester” 
should  also  Ixi  required  to  complete  some 
minimum  number  of  confined  space 
inspections  and  tests  of  atmospheres  prior  to 
being  designated  by  the  employer. 
***** 

The  emphasis  should  be  placed  upon  the 
ability  of  the  testers  to  recognize  various 
confined  spaces  and  the  potential  hazards 
and  then  evaluate  those  hazards  with  the 
proper  techniques  (testing  of  the  atmosphere 
or  other).  The  case  histories  continue  to  point 
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out  that  if  apaceafcadbewnwMilOatBd  i—gy 
of  th»  «N>i^  oat  ha«»  oceuiwA 

Testers  need  to  demoMtndB  pCEfionniBQO  to 
the  evrinatHMfc  ph—o  of  toe  wcoyitioa., 
evalualioa  aod  contEol  system. 

For  those  employers,  without  staff 

Erofessional  testers,  theses  tndtvichiak  could 
a  hired  in  a  consultant  capacity  to  assiat 
with  the  development  of  tto  sate  wc^ 
practice  aad  identity  instueee  lequtelngthe 
mcmaetyaiiced  tovdof  tastiiigapatonty. 

The  coonaltaBtcottlidthaDilMusadassaBaa 
needed  basis  to  actually  test  and  inspect 
apecss.  TUopsactics  ia  pseaeastty  fci&iwadby 
some  segments  of  induatsy  who  use.  NFPA 
Certificated  Marine  Cheniists  or  Ostified 
Industrial  Hygienists  to  inflect  and  test 
storage  tanks  hr  mlhteries  underground 
storage  tanks  prior  to  lamoval  and  cBspeaaf. 

la  its  recommendations.  NFFA 
presented  an  extensive  list  of  sublets  in 
which  they  thought  testers  should  be 
knowledgeable.  The  subjects  included 
in  the  list  ranged  horn  test  instrument 
calibration  and  use  to  hazard  ccmtrols 
and  rescue. 

S.C.  Johnson  ft  Son,  Inc:  CBc.  14-45), 
suggested  similar  criteria  em^oyees 
wdio  test  and  monitor  permit  spaces. 
Although  thehr  list  wtts  less  extensive,  ft 
also  included  subjects,  such  as 
inspecting  fi3r  saf^  hazards  and  Ae  use 
of  personal  protective  eq^pment.  that 
were  not  dii^fy  relatod  ta  testing. 

TVro  other  commenters  fEx.  14-44, 
14-182},  stated  that  persomie! 
performing  preentry  testing  and 
monitoring  rirouM  M  trafned  in  field 
calibration  and  response  dhedks.  in 
limitatianaof  Ae  monitaring 
equipment,  and  in  interpretation  of 
results. 

Other  connnenters  stated  diet  OSHA 
should  net  specify  Ae  ciiterfa  fisr 
individuals  vAo  perform  preentry  tests 
or  who  perfonn  monitoring  of  the 
permit  space  fEx  14—27, 14-35, 14-43. 
14-128, 14-179).  These  eornmenters 
supported  a  more  peiformanee-  oriented 
approach  to  the  rule.  Pbr  exaempfo, 
Transco  Energy  Company  (EX.  14—35) 
stated: 

OSHA  should  not  establish  ejqpetieiice  and 
training  requirements  for  peisoos  who 
perform  preentry  tests  and  monitor 
conditions  during  entry.  A  eonunent  to  the 
effect  ot,  “An  individui^  texmltoc  wiA  the 
manufactuieors’  testing  and  cahtoatkui 
equipment  and  tramed  in  Company  testing, 
proceduses  shall  ccmchiet  pra-entary  wd/ee 
continuous  monitoring  erf  the  spaca,“  should 
be  specified  instead  Rigid  tiainiBg  and 
experience  specifications  cannot  adequately 
covet  variations  in  the  myriad  ol  testing 
equipoaent  currentty  oo  the  maiket. 

The  Motor  Vehicle  Menufecturers 
Association  JMVMA.  EX.  14-179)  alKi 
supported  the  use  of  perfonBazice 
language,  as  follows: 

In  any  case,  MVMA  befievee  it  ie 
inappropriate  foe  OSHA  lo  specify  any 


roqutraineBte,  proffdoagy  oe  ether  eriterte  to 
qnal^  iadftvMMb  for  nay  of  thee#  JbMi 
Trafadiigwittbeanria^ybutOSKAitaHld 
allow  s—phiyira  to  Ideoliiiy  M>ft  driapto 
responsibiHty  for  these  ass^nmsot  based  on 
traiatogand  expariencaoliadivkbials. 

The  praposak  did  not  GODtoin  «y 
requiwmairtg  pertaritoagtothwtrtiwtog 
of  empkoyMsposferniiigtMthig  QT 
monitorii^  of  pninw*  ^pacsto  UDdaaa  tka 
emptoyaa  waa  parfrgMdng  widh  dtitiat  tn 
Ae  role  of  attendant,  auAorlzad  — faranfy 
or  entry  wpendacir.Tka  wspopaa  to  Ae 
issua  cd  vdmtber  or  not  empayaoc 
pwfonaiingaMcktotoiHgef  mc^oefng 
shooki  ba  tzaiaed  todiatBd 
o  vwhtomtegty  tha>  Aam  empkiyaea 
naod  to  be  knowdadgeabka  ia  oartasa 
areaa  if  the  resnhs  cd  Iba  toatmg  or 
monitoring  are  to  be  meMitngftik.  The 
rulemakdog  record  toAcatoathat  Aoaa 
using  taat  hastranraiits  need  tobe 
familiar  wiA  the  use  and  calibration  of 
Ae  instruments.  ^  a  mmimnm.  If  Aese 
empktyeee  mei  involved  in  deteeminiag 
whiles  acceptefalo  entry  cmdihioBa 
have  been  aebtoved,  Aey  also  need  to 
know  about  Ae  limitations  of  Ae 
iDstnuDentB  baiBguaed  and  about  the 
meaning  of  the  results  obtained.  If  theoa 
employees  also  have  to  sriad  Aa 
ecpiipment  to  be  used,  they  must  also  be 
trained  m  Ae  selection  Ae  piopor 
equipment.  The  need  for  training 
employ^  performing  testing  and 
monitoring  of  pOTmit  spaces  is  clear. 
Therefore,  Ae  final  rule  adapts  lanmage 
Aat  requires  the  em^oyer  to  provide 
training  so  Aat  all  employees  regulated 
by  Ae  standard  will  have  Ae  necessary 
understanAng,  knowledge,  msd  skills. 

On  the  other  hand,  Ae  Agency  is  not 
convinced  that  traming  requirements  for 
employees  performing  the  testing  or 
monitormg,  or  for  any  other  employee 
having  Airies  under  final  §1910.149  for 
Aat  matter,  can  be  specified  wiA  any 
precision,  ft  is  clear  from  Ae  record  Aat 
employers  having  permit  space 
programs  in  place  currently  require 
attendants,  authorized  entrants,  and 
entry  supervisors  to  perform  duties  Aat 
are  Afieient  across  the  various 
programs.  Thus,  for  example,  one 
employer  might  ha\e  the  attendant 
perfimm  Ae  testing  of  the  atmosphere 
within  a  permit  spacer  anoAer  might 
have  testing  done  by  a  specially  trained 
person  wiAout  oAer  permit  space 
duties;  and  a  third  mi^  have  the  entry 
supervisor  perform  Ais  duty.  The 
person  conducting  Ae  testing  might 
have  Afierent  responsibilities  uni^ 
each  of  Aese  scen»ios. 

For  Aese  reeseme,  OSHA  has 
determined  Aat  a  performance-  oriented 
approach  is  necessaity  for  setting  criteria 
on  employee  trtoinng,  regardless  of  the 
Airies  ro-^ved.  As  noted  eerfier,  rito 


dutfar  of  auAoiized  entrants, 
attendants,  entry  tupwvisors.  and 
rescue  personnw  are  sailed  out  in 
detai)  in  paraya|rfi»fh),  fi>,  ^  and  fk) 
of  Ae  fhm  rula.  ^1) 

requires  Ae  training  to- finpart 
understanAng,  knowledge,  and  ddOs 
neceemry  far  Aesafo  performance  of 
duties  assigned  under  those  paragraphs. 
he  tUs  way .  Ae  Agency  is  requiring  Ae 
employer  to  provide  Wnatever  traiAig 
is  necessary  to  aebfeve  Aia  goed.  The 
peiiwnime  langusge  nssd  in  parspayh 
(ri(l)  wilt  allow  Ae  employer  to 
Mvelop  and  impleoMBt  the  nrosf 
efbethto  cenfined  ^ace  tnlnhig 
program  la  aaeat  tlraaaada  of  As 
spacific  werkplaca  At  Aa  sanra  tina.  by 
reqniriag  empkweaa  to  be  tzatoed  in  Ae 
dutiee  addianad  by  §mft.l4a  and  fay 
specitying  wfaat  Aina  dutiaa  are  (in 
pasagrapfas  A)  Asou^  Ak  A  parAaAr, 
and  to  aAsr  paragrapka  «<  Ae  final  rala 
geneatoLy)^  tiaa  into  sata  foiA 

guidance  as  to  vdm  kmr  An  tiatoing 
must  be  dkractad  and  whai  its  cooInBl 
should  be. 

Pasagrapfe  lgK2)  of  Aa  final  raka  nts 
out  tke  cmidkions  undar  wbkA  *itow4ng 
would  have  to  be  provided. 

This  pKwrisioBihadBoeouDtoapartto 
Aa  proposed  rule.  Sevex^  nslenukcing 
participants  (Ex.  14-63, 14-151. 14-163. 
14-208. 14-214;  Chicago  Tr.  316) 
reooBBmended  training  ba  psovided 
under  certain  conditiopa.  For  exampto 
Ae  Cnmmaaicarions  Workers  ol 
America  (Ex.  14-206)  stated  that 
“retiainang  is  a  very  important  issna” 
and  recommended  that  OSHA 

t^a  final  rule  because  ofthadacraasrng 
frequency  of  confined  space  entry,  at 
least  asaong  members  ot  the  CWA.  OAer 
commenters  (Ex.  14-151. 14-214)  were 
concerned  Aat  Aa  proposed  rule  did 
not  specify  when  tJ^  initial  training  was 
to  he  provided.  The  American 
Federation  of  State.  County  and 
Municipal  ^nployees  (Ex.  14—151] 
suggested  Aat  Aa  rule  require  Aat 
training  bo  provided  beflote  any  entry  is 
alloweA 

Because  of  Aese  concems,  OSHA  is 
adopting  provisions  setting  forA  the 
circumstances  tmdervAicn  trmnhig  is 
required.  OSHA  has  found,  where 
training  has  been  addressed  in  its 
standard,  that  refreAer  or  ongoing 
safety  instruction  has  invarisl^  be»n  an 
important  component  of  training 
proems.  Requirements  for  ongoAg  or 
refresher  traming  can  be  frnmd  m  mmry 
other  OSHA  standards,  sudi  as 
§1910.120,  Hazartiems  waste  operations 
and  emergency^  response,  §1910.147, 
Control  of  hazardous  energy  sources 
(lockout/tagout},  §1910.1025,  Lead,  and 
§1929.51.  Rolf-over  protectire  stmetares 
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(HOPS)  for  tractors  used  in  agricultural 
operations.  OSHA  has  therefore  adopted 
provisions  specifying  the  conditions 
under  which  training  is  required  by  the 
final  rule.  These  provisions  address 
initial  training,  training  based  upon 
changes  affecting  safe  permit  space 
entry  operations,  and  refresher  training. 
The  following  paragraphs  describe  and 
explain  each  of  the  conditions  triggering 
the  requirement  to  train  employees 
assigned  duties  under  §1910.146. 

Paragraph  (g)(2)(i)  requires  training 
before  an  em^oyee  is  first  assigned 
duties  under  this  section.  As  noted 
earlier,  some  commenters  recommended 
that  OSHA  require  that  employees  be 
trained  before  permit  space  operations 
begin.  The  rulemaking  record  strongly 
indicates  that  lack  of  training  is  one  of 
the  major  causes  of  deaths  and  injuries 
resulting  frum  permit  space  entries.  The 
record  also  demonstrates  that  employees 
who  have  not  been  trained  adequately 
endanger  fellow  employees  as  well  as 
themselves.  Because  of  the  danger 
involved  in  allowing  imtrained 
employees  to  take  part  in  permit  space 
ent^  operations.  OSHA  is  requiring 
employees  to  be  trained  before  first 
being  assigned  duties  under  final 
§1910.146.  OSHA  is  not  providing  any 
additional  delay  for  training  beyond  the 
effective  date.  However,  employees  who 
are  currently  performing  duties  outlined 
in  the  stands^  and  who  have 
previously  been  trained  need  further 
instruction  only  insofar  as  they  are 
unfamiliar  with  the  hazards  involved 
and  must  change  their  work  practices  so 
as  to  conform  to  §1910.146.  The 
employer  must  still  certify  the  training 
of  these  individuals,  as  reqviired  by 
paragraph  (g)(4).  Additionally.  OSHA 
will  accept  on-the-job  training  as  long  as 
the  employee  involved  is  under  the 
direct  supervision  of  a  trained 
individual  and  has  received  sufficient 
instruction  to  enable  the  trainee  to  work 
safely  at  his  or  her  level  of  training. 

Paragraphs  ,  (g)(2)(iii).  and  (g)(2)(iv)  of 
the  final  rule  address  the  issue  of 
refresher  training.  Paragraph  (g)(2)(ii) 
requires  training  before  there  is  a  drange 
in  assigned  duties.  Such  changes  could 
be  the  result  of  new  equipment  or 
techniques  introduced  into  the  entry 
operations,  promotions,  or  simple 
reassignments.  If  an  employee  has  been 
previously  trained  in  the  new  duties, 
then  additional  training  is  not  required 
under  this  paragraph,  provided  the 
employer  has  no  reason  to  believe  that 
there  are  inadequacies  in  the  employee’s 
knowledge  or  use  of  the  relevant  permit 
space  procedures.  (If  there  is  reason  to 
believe  such  inadequacies  exist,  training 
is  required  under  paragraph  (g)(2)(iv).) 


Paragraph  (g)(2)(iii)  requires  training 
before  there  is  a  change  in  permit  space 
operations  that  presents  a  hazard  about 
which  an  employee  has  not  previously 
been  trained. 

Paragraph  (g)(2)(iv)  requires  training 
whenever  the  employer  has  reason  to 
believe  that  there  are  deviations  from 
the  permit  space  entry  procedures  or 
that  there  are  inadequacies  in  the 
employee’s  knowledge  or  use  of  these 
procedures. 

Several  rulemaking  participants  (Ex. 
14-50, 14-61,  14-63, 14-82, 14-151, 
14-163, 14-214)  recommended  that  the 
standard  require  refiresher  training  and 
evaluation  of  employee  knowledge  and 
skills  to  maintain  employee  knowledge 
and  skills.  For  example,  the  American 
Federation  of  State.  County  and 
Mimicipal  Employees  (AFSCME,  Ex. 
14-151)  made  the  following  comment: 

AFSCME  further  believes  that  all  training 
must  be  completed  before  any  entry  into  a 
confined  space  is  allowed  and  that  training 
must  be  repeated  on  an  annual  basis  or  any 
time  the  hazards  associated  with  the  entry 
change. 

Mr.  Timothy  Grabenstein  (Ex.  14-163) 
supported  periodic  evaluation  of  the 
effectiveness  of  training,  as  follows; 

Also  periodic  follow-up  evaluation  must  be 
included  as  part  of  this  rule  making  to  assure 
competency. 

OSHA  acknowledges  the  need  for 
refrasher  training.  Paragraphs  (g)(2)(ii), 
(g)(2)(iii),  and  (g)(2)(iv)  require 
“refiwher”  or  ’’follow-up”  training 
whenever  there  is  a  demonstrated  need 
for  it.  Changes  in  assigned  permit  space 
program  duties  or  exposure  to  hazards 
for  which  an  employee  has  not  been 
trained  are  obvious  indications  of  a 
need  for  additional  or  refrasher  training. 
Similarly,  any  deficiency  noted  in  an 
employee’s  work  performance  that  is 
related  to  the  safety  and  health  of 
entrants  would  probably  be  a  strong 
indication  of  the  need  for  training  for 
that  employee.  If  training  proves  to  be 
insufficient  to  improve  the  employee’s 
performance  (eliminate  the  unsafe  acts), 
the  employer  then  might  consider  other 
means  of  action,  such  as  clarification  of 
the  procedures  involved  or  disciplinary 
action.  However,  OSHA  believes  that 
training  is  normally  the  primary 
corrective  action  to  be  taken.  Other 
evidence  of  the  need  for  additional 
training  may  be  brought  out  in  the 
review  of  permit  space  program  under 
paragraphs  (d)(13)  and  (d)(13)  of  the 
final  rule.  Certainly,  incidents  during 
entry  operations  that  employees  were 
nearly  injured  are  evidence  of  a  possible 
need  for  additional  training.  *1110 
Agency  believes  that  paragraph  (g)(2)  of 
the  final  rule  will  ensure  &at  employers 


provide  ongoing  training  to  their 
employees  and  evaluate  their  permit 
space  programs  to  confirm  that 
employees  have  the  understanding, 
knowledge,  and  skills  needed  for  safe 
permit  space  entry  operations. 

Paragraph  (g)(3)  of  the  final  rule 
requires  the  training  to  establish 
employee  proficiency  and  to  introduce 
new  or  revised  proc^ures,  as  necessary, 
to  assure  compliance  with  this  final 
rule. 

As  noted  earlier  imder  this  discussion 
of  paragraph  (g).  OSHA  has  decided 
based  on  the  rulemaking  record  to  set 
performance-  oriented  requirements  for 
permit  space  training.  Although  the 
Agency  has  concluded  that  it  is 
inappropriate  to  set  specific  criteria  for 
the  areas  in  which  training  is  to  be 
provided.  OSHA  has  determined  that  it 
is  necessary  to  set  the  overall  objective 
for  the  training  program  itself. 

Paragraph  (g)(3)  of  &e  final  rule  reflects 
this  determination  by  requiring  the 
training  to  establish  proficiency  in  the 
tasks  performed  under  §1910.146  and  to 
introduce  new  or  revised  procedures 
developed  under  this  section. 

Paragraph  (g)(4)  of  the  final  rule 
requires  the  employer  to  certify  that 
employee  training  required  by 
paragraphs  (g)(1)  through  (g)(3)  has  been 
accomplished,  lliis  certification  must 
contain  each  employee’s  name,  the 
signature  or  initials  of  the  trainers,  and 
the  dates  of  training. 

As  noted  under  tne  discussion  of 
paragraphs  (f)(4),  (f)(5).  and  (f)(6), 
several  commenters  (Ex.  14-80, 14-94, 
14-118)  suggested  that  lists  of  trained 
employees  be  kept  with  training 
records.  Local  660  of  the  Service 
Employees  International  Union 
(Washington  Tr.  383)  suggested  that  the 
dates  of  training  certification  be  listed 
on  each  entry  permit.  The  State  of 
Maryland  Occupational  Safety  and 
Health  Program  (Ex.  14-63)  suggested 
that  training  records  or  certifications  be 
maintained. 

On  the  other  hand,  Monsanto  (Ex.  14- 
170)  urged  the  Agency  not  to  adopt  a 
certification  reqviirement,  as  follows: 

Monsanto  also  believes  that  extensive 
certification  of  training,  such  as  is  required 
in  the  recent  lockout/tagout  standard,  is  a 
paperwork  burden  that  is  uimecessary  for 
safety  or  for  compliance  checking  and  we 
would  strongly  urge  that  concept  not  be 
included  in  this  or  any  future  standards.  It 
adds  only  to  the  burden  of  compliance  and 
has  very  little  to  do  with  effective  training  or 
effective  hazard  control. 

OSHA  strongly  believes  that 
certification  of  employee  training 
provides  a  valuable  record  to  employers, 
employees,  and  OSHA  in  determining 
whether  or  not  required  training  has 
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been  accomplished.  Standards  on 
employee  training  commonly 
incorporate  requirements  for  the 
certification  of^training,  and  OSHA  has 
not  foimd  compliance  with  these  rules 
to  be  a  problem.  The  employer  need  not 
fill  out  extensive  forms  or  individual 
certificates  to  meet  this  requirement. 

The  employer  could  certify  the  training 
of  any  number  of  employees  on  a  list  or 
roster  just  as  efiectively  as  through  the 
use  of  individual  certificates.  In  fact, 
OSHA’s  experience  under  the 
certification  requirements  of  other 
standards  indicates  that  employers 
typically  use  existing  training  records  to 
meet  these  requirements. 

Paragraph  (h).  Duties  of  authorized 
entrants. 

An  authorized  entrant  is  an  employee 
authorized  by  the  employer  to  enter  a 
permit  space.  This  is  the  person  who 
races  the  greatest  risk  of  death  or  injury 
from  exposure  to  the  hazards  contained 
within  the  space.  Although  the  permit 
program  is  intended  to  provide 
protection  to  authorized  entrants  during 
permit  space  entry  operations,  the 
entrants  themselves  must  also  perform 
duties  to  assure  their  own  safety.  The 
employer  is  responsible  to  ensure  that 
authorized  entrants  perform  these 
duties.  This  is  accomplished  by  means 
of  training,  communication  of  effective 
work  rules,  and  internal  administration. 

Paragraph  (h)  of  the  final  rule,  which 
is  based,  in  part,  on  proposed  paragraph 
(e),  addresses  the  duties  reqmred  of 
authorized  entrants.  As  discussed 
previously,  paragraph  (d)(8)  of  the  final 
rule  requires  the  employer  to  designate 
the  employees  who  will  have  roles 
(such  as  authorized  entrants)  in  entry 
operations,  to  identify  the  duties  of  each 
such  employee,  and  to  train  those 
employees  to  perform  their  duties. 

OSHA  has  determined  that  while  the 
training  required  for  all  personnel 
involv^  in  entry  operations  \mder 
paragraph  (d)(8)  can  properly  be 
covered  in  a  single  paragraph 
(§1910.146(g)),  the  duties  of  the  three 
classes  of  employees  (authorized 
entrants,  attendants,  and  entry 
supervisors)  differ  sufficiently  that  those 
duties  need  to  be  addressed  in  separate 
paragraphs.  Training  iinder  paragraph 
(g)  of  the  final  rule  must  focus  on  the 
duties  spelled  out  in  these  paragraphs. 

Paragraph  (h)(1)  of  the  final  rule 
requires  entrants:  (1)  to  know  the 
hazards  that  may  Ira  faced  during  entry, 
including  information  on  the  m^e  of 
exposure,  (2)  to  be  able  to  recognize  the 
signs  or  symptoms  of  exposure,  and  (3) 
to  understand  the  consequences  of 
exposure  to  the  hazards. 


This  provision  is  essentially  the  same 
as  proposed  paragraph  (e)(1),  which 
would  have  required  entrants  to  know 
the  hazards  to  which  they  may  be 
exposed,  including  only  the  signs  or 
symptoms  and  the  consequences  of 
exposure.  The  Service  Employees  Union 
(Washington  Tr.  428)  testified  that  death 
and  injury  in  confined  spaces  can  be 
caused  by  skin  penetrating  agents  and 
that  entrants  should  have  an 
understanding  of  the  hazardous 
chemicals  and  materials  to  which  they 
may  be  exposed,  including  its  mode  of 
action,  so  that  they  can  better  protect 
themselves. 

OSHA  believes  this  is  a  valid  point. 

For  toxic  substances,  the  mode  of 
exposiire  could  be  by  inhalation  or  by 
dermal  absorption.  Unless  employees 
are  knowledgeable  about  the  mode  of 
exposxue,  they  may  not  fully  understand 
the  nature  of  the  hazard  involved.  As 
noted  in  the  preamble  to  the  proposal 
(54  FR  24093),  the  Agency  believes  that 
authorized  entrants  who  Imow  the 
permit  space  hazards  they  may  confront, 
who  can  recognize  the  effects  of  those 
hazards,  and  who  can  understand  the 
consequences  of  exposure  will  be 
significantly  more  likely  to  detect  a 
hazard  in  time  for  successful  rescue. 
Therefore,  OSHA  has  included  the 
Service  Employees  Union’s 
recommendation  in  the  final  rule. 

OSHA  notes  that,  if  the  employer 
knows  what  substance  or  material  will 
be  present  in  the  permit  space  and  if  a 
Material  Safety  Data  Sheet  for  that 
substance  is  required  to  be  present  at 
the  workplace  by  the  hazard 
commimication  standard  (§1910.1200) 
information  concerning  that  substance, 
including  its  mode  of  action,  will  be 
readily  available  at  the  worksite  and 
accessible  to  all  personnel  involved  in 
the  permit  space  entry. 

Another  commenter  (Ex.  14-62) 
suggested  that  the  rule  contain  a 
provision  requiring  the  entrant  to  know 
the  characteristics  of  a  permit  space. 
They  argued  that  "(ojne  of  the  key 
elements  of  any  conned  space  training 
program  is  to  ensure  the  entrants  can 
recognize  a  confined  space  before  they 
have  to  enter  one.” 

OSHA  has  not  made  the  suggested 
change.  The  Agency  believes  that,  given 
the  requirements  in  paragraphs  (c)(2), 

(g),  and  (h)(1)  of  the  final  rule,  su^  a 
requirement  is  not  needed.  Paragraph 
(c)(2)  requires  employers  to  inform  their 
employees  of  the  existence  and  location 
of  pen^t  spaces;  paragraph  (g)  requires 
employees  to  be  t^n^  in  the 
understanding,  knowledge,  and  skills 
needed  to  perform  their  duties  safely; 
and  paragraph  (h)(1)  req\iires  authorized 
entrants  to  ^  trained  in  the  hazards  of 


the  permit  space  to  be  entered. 
Additionally,  the  particular  permit 
space  and  the  purpose  of  the  entry  are 
required  to  be  entered  on  the  permit 
under  paragraph  (f).  OSHA  believes  that 
compliance  with  these  provisions  will 
ademiately  inform  authorized  entrants 
of  what  a  permit  space  is  and  how  to 
recognize  one, 

Paraoaph  (hK2)  requires  that  entrants 
properly  use  equipment  as  required  by 
paragraph  (d)(4)  of  the  final  rule. 
Paragraph  (d)(4)  requires  employers  to 
provide  employees  with  the  equipment 
necessary  fm  safe  entry  operations  at  no 
cost  to  employees,  to  maintain  that 
equipment,  and  to  ensure  that  the 
equipment  is  used  properly.  The  failure 
to  provide  and  ensure  the  proper  use  of 
personal  protective  equipment  has  been 
a  factor  in  many  of  the  permit  space 
fatalities  and  injuries  documented  in  the 
rulemaking  record.  Therefore,  the 
Agency  believes  a  reference  to  die 
requirement  for  the  use  of  protective 
and  rescue  equipment  is  appropriate  to 
stress  the  impcvtance  of  thfe  provision. 
Additionally,  stating  the  reference 
under  paragraph  (h)  indicates  clearly 
that  it  is  one  of  the  required  duties  of 
an  authorized  entrant  and  that  it  must, 
therefore,  be  the  subject  of  training 
required  imder  paragraph  (g)  of  the  final 
rule. 

Paragraph  (h)(2)  of  the  final  rule  has 
been  taken  frum  proposed  paragraph 
(e)(3),  which  would  nave  required 
authorized  entrants  to  be  aware  of  the 
necrassary  protective  equipment,  be 
provided  with  this  equipment,  use  it 
projperly,  and  be  aware  of  barriers  and 
of  t^ir  proper  use.  The  Agency  has  not 
carried  forward  these  more  detailed 
provisions  from  the  proposal  hecaiise 
they  would  be  redcmdant  with 
paragraph  (d)(4)  of  the  final  rule.  OSHA 
believes  that  it  is  better  to  address  these 
provisions  in  one  place  in  the  final 
standard  so  as  to  avoid  any 
misinterpretation  that  mi^t  result  from 
having  two  requirements  that  address 
the  same  subj^  matter  but  that  are 
worded  differently. 

One  commenter  (Ex.  14-151) 
suggested  that  OSHA  require  all 
authcnized  entrants  to  wear  monitoring 
devices  that  detect  oxyMn  deficiency 
and  other  atmospheric  nazards  and  mat 
can  activate  an  alarm  if  conditions 
within  the  permit  space  become 
hazardous. 

OSHA  has  not  adopted  this 
recommendation.  Some  permit  spaces 
do  not  pose  atmospheric  hazards.  For 
example,  a  permit  space  could  pose 
only  mechanical  hazards.  In  such  cases, 
a  monitoring  device  would  serve  no 
useful  function.  Additionally,  the 
Agency  believes  that,  even  where 
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atmospharic  haaaids  {H«doniia^, 
isolatim  of  Ui8  cpaoe,  taating  of  the 
atmosphere,  eaod  venUletkm  can  be 
efisctive  means  of  oontioUing  those 
hazards.  The  sinoessful  permit  space 
programs  described  in  the  record  amply 
demoastmte  this.  OSHA  believes  that 
personal  monitoring  devices  can  be 
used  to  fedlitate  compliance  with  the 
requusment  lor  ^bctive 
conunnnication  with  attendants; 
however,  there  ere  other  effective 
options  iat  protecting  employees  horn 
atmo^)heric  hacaids. 

Paragnuph  fh)(3]  af  the  final  rule 
requires  that  the  entrant  communicate 
with  the  attendant  as  necessary  to 
and>le  the  attendant  to  numitor  entrant 
status  and  to  enable  the  attendant  to 
alert  them  of  the  need  to  evacuate  the 
space.  OSHA  believes  that  the 
Mithoiized  entrant’s  communicatkm 
with  the  attendant  provides  information 
that  the  attendant  needs  in  order  to 
determine  if  the  entry  can  be  allowed  to 
continue.  Depending -on  the  types  of 
atmospheric  contaminants  toat  might  be 
present  within  a  permit  space,  sul&e 
behavioral  dianges  detected  in  the 
authorized  entrant’s  speech  or  deviaticsi 
from  set  communication  procedures 
could  ^ert  the  attendant  that  it  is 
necessary  for  the  authorized  entrant  to 
evacuate  the  space  or  be  rescued. 
Additionally,  the  etiendant  needs  to  be 
able  to  conununicate  with  authorized 
entrants  to  wder  them  to  evacuate  the 
space  in  an  emei^sDcy. 

Paragraph  of  the  final  rule  is 
based  on  paragraph  le)(2)  of  the 
proposal.  Proposed  paragraph  (fX3Ki) 
contained  s  correspondi^  requiretnent 
that  attendants  maintain  contact  with 
authorized  entrants.  Although  the  two 
proposed  provisions  addressed  the  same 
topic  (albeit  from  diKarent 
perspectives),  they  were  not  worded 
consistently.  Proposed  paragraph 

(e) (2)r0  required  authorized  entrants  to 
“(mlaintain  contact  with  the  attendant”; 
paragraph  (f)(3)(i)  required  the  attendant 
to  ’’Imlaintain  efractive  and  continuous 
contact  with  authorized  entrants  during 
entry”.  Several  commenters  (Ex.  14-60, 
14-94, 14-109, 14-116, 14-150,  14-157, 
14-170, 14-188)  requested  clarification 
of  the  two  proposed  requirsmmits.  Two 
(Ex.  14-80. 14-109)  noted  the 
inconsistency  in  language  between  the 
two  provisions.  Some  of  these 
commenters  (Ex.  14-80, 14-94, 14-150. 
14-188)  objected  to  the  word 
“continuous”  in  proposed  paragraph 

(f) [3)(r).  They  argued  that  this  term  was 
unclear,  undefin^  and  impracticaL 
'The  Intarnational  Brotherhood  of 
Teamsters  suggested  that  both 
provisions  use  the  |duase  “effective  end 
continuous"  to  desoribe  th»duty 


involved.  They  eigued  timt  scfaesnes  that 
provide,  as  the  ony  means  of 
GomnunioatiaBs,  an  niactranic 
monitoring  devicet  timt  truBmita 
signal  at  periods  up  to  several  minutes 
do  not  provide  efiective 
oonunimiGaticms  whh  the  authorized 
entrants.  On  the  otoer  hand,  roost  of 
those  oooaMmting  on  tha  two 
provisions  (Ex.  14-94. 14-118, 14-157, 
14-170)  reoomsModed  diat  the  final 
rule  contain  a  flexible  Tequimnent  that 
reoQgnizes  any  efifoctive  means  of 
communicating  with  employees  in  the 
permit  space. 

OSHA  agrees  that  the  language  in  the 
two  paragraphs  addressiiig 
communications  between  the  attendant 
and  the  authorized  entrants  must  be 
consistent  They  are,  after  all,  meant  to 
aocomphah  toe  same  r^jective,  that  is, 
to  enable  the  attendant  to  monitor 
entrant  status  and  to  alert  them  of  the 
need  to  evacuate  the  space,  fr  is 
important  lor  the  attendant  to  know 
whether  or  not  atohorizad  entrants  are 
in  dai^er.  At  the  first  signs  of 
irapainnent  of  frinction,  the  attendant 
must  take  steps  to  elert  entrants  to  the 
danger  involved  and  to  evacuate  them 
from  the  permit  space.  Conversely,  it  is 
important  for  the  entrants  to  rmnain  in 
contact  with  the  attendant.  If  they 
recognize  any  83rmptom8  of  exposure  to 
hazardous  sitostances  or  if  they  are 
otherwise  in  immediate  danger,  they 
must  be  able  to  contact  toe  attendant  as 
quickly  as  possible. 

To  assure  these  common  objectives, 
OSHA  has  adopted  language  in 
paragraphs  (dK4)(iii),  (hX3).  and  (iK5)  of 
the  final  rufo  t^t  requires  the 
estahlishinent  of  oommunications 
enabling  the  attendant  to  monitor  the 
status  of  autoorized  entrants  and  to  alert 
them  of  the  need  to  evacuate  the  space. 
The  language  of  these  provisions  is 
perfoimance  oriented,  allowing  any 
efiective  means  of  accomplishing  the 
goal  set  by  toe  t%vo  paragraphs. 
Successful  permit  space  programs 
currently  in  effect  use  such  systems  as 
two-way  radios,  television  or  other 
continuous  electronic  mmiitoring 
equipment  in  contoination  with  alarms, 
and  voice  contact  as  efiective  methods 
of  communication  between  attendants 
and  authorised  entrants.  While  these 
types  of  systems  (because  they  'were 
selected  by  the  emplo5rer  involved  on 
the  basis  experience)  are  acceptable, 
the  exact  t3rpfl  and  extent  of 
(XMnmunication  needed  to  meet 
par^uph  (hK3)  of  the  final  rule  are 
dependent  on  the  hazards  that  might 
arise  and  the  (^)erati<ms  being 
performed  within  the  permit  space.  Fen 
example,  wesrk  that  must  be  performed 
in  n3LH  atmospheres  (because 


engineering  controls  are  infeasible) 
might  necessitsta  the  use  of  continuous 
monitoring  aqulpment.  In  cemtrast, 
authorized  entmts  performing  work  in 
spaces  to^  pose  only  mediankal 
hazards  woi^  need  a  communicatkm 
system  that  provides  only  periodic 
monitoring 

Paragra^  toK4)  of  the  final  rule 
requires  authorized  entrants  to  alert  the 
attendant  when  the  entrant  recognizes 
any  warning  sign  or  symptom  of 
exposure  to  a  dangerous  condition  or 
when  the  entrant  detects  a  prohibited 
conditiem.  An  authorized  entrant  who 
recognizes  the  rigns  or  symptoms  of  a 
hazardous  condition  or  who  detects  a 
prohibited  condition  maximizes  his  or 
her  own  chances  of  evacuating  safely  in 
the  same  permit  space  by  exiting  the 
space  in  accordance  with  paragraphs 
(h)(5){ii)  and  (hKsKiiU-  The  entrant 
ensures  that  oth^  entrants  are  protected 
by  informing  tlie  attendant  of  the 
presence  of  these  conditions,  which 
make  the  space  hazardous  to  other 
entrants  as  well.  ^ 

Paragraph  (h)(4)  of  the  final  rule  is 
based  on  proposed  paragraph  (e)(2)(ii). 
The  puoposea  provision  required  simply 
that  the  authorized  entrant  alert  the 
attendant  when  self-  initiating 
evacuation  from  a  permit  space.  OSHA 
has  revised  the  language  from  the 
proposed  paragraph  lot  consistency 
with  paragraph  (h)(5)  of  the  final  rule. 
Paragraphs  (h]l5)(ii)  and  (h){5)(iii)  list 
the  conditions  under  which  authorized 
attendants  are  required  to  exit  the 
permit  space  (that  is,  “self-rescue”).  The 
text  from  these  two  paragraphs  has 
simply  been  repeated  in  paragraph 
(h)(4)  for  clarity. 

Several  commenters  (Ex.  14-118, 14- 
157, 14-161, 14-170)  stated  that  OSHA 
should  emphasize  tiaining  of  authorized 
entrants  to  exit  permit  spaces,  because 


^  Averting  otfasr  anihortzed  entrants  can  also 
improve  tlwiT  dangee  of  eecape  u  well.  However, 
there  are  severe  raaeoas  why  OSHA  is  not 
requiring  this.  First,  the  permit  epace  may  well  he 
so  large  that  the  entrant  who  detects  a  ha^d 
cannot  quickly  w  eStdently  oimnnanicate  with 
other  authorii^  entrants.  Under  paragraph  (i)(5)  of 
the  final  rule,  the  ettaadaBt  is  required  to  have  the 
means  of  communioating  with  all  authorized 
entrants  in  the  space.  The  quickest  and  most 
effective  means  of  ordering  Ate  evacuation  of  the 
space  is  thnrefore  •carmatly  through  the  attendant. 

In  fact,  this  is  required  under  paragraph  (iMSl  of  the 
final  rule.  Furthermore,  Ate  Agency  does  not  believe 
that  it  is  appropriate  to  require  one  employee  to  risk 
inpiry  or  dMth  to  want  an^er.  While  in  some 
cases  it  may  be  raasenable  for  entrants  to  inform 
each  other  of  the  praaenceof  uncontrolled  hazards 
and  in  other  cases  an  employee  may  vohinlarily  risk 
injury  or  death  to  warn  his  or  her  fellow  employees, 
OSHA  has  detemanad  Urat  the  Bnal  rala  sh^d 
only  require  authoiiaed  entrants  to  inferan 
attendants.  OSHA  notes  that  thd standard  does 
permit  entrants  to  alert  other  authorized  entrants 
when  the  presence  of  prohibited  conditions  or 
warning  signs  or  symptoms  ara  detected. 
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the  employer  can  train  an  authorized 
entrant  to  understand  the  consequences 
of  exposvire  to  permit  space  hazards  and 
the  need  to  evacuate  but  cannot  ensure 
that  an  authorized  entrant  will  exit  a 
permit  space  when  necessary. 

In  response,  OSHA  notes  mat  training 
is  not  the  only  measure  an  employer  can 
take  to  ensiue  that  employees  follow 
work  rules.  Company  attitude  and 
pohcy  towards  permit  space  safety  can 
also  influence  employee  behavior.  The 
Agency  notes  that  many  of  the  permit 
space  incidents  reports  to  OSHA 
occurred  because  supervisors  failed  to 
see  that  employees  complied  with  the 
employer’s  procediues  for  safe  entry. 
OSHA  has  determined  that  it  is 
necessary  to  set  clear  requirements 
which,  when  followed  conscientiously 
by  employers,  will  minimize  the 
likelihood  of  oermit  s^ce  incidents. 

Paragraph  (n)(5)  of  the  final  rule 
requires  the  ent^t  to  exit  from  the 
permit  space  as  quickly  as  possible 
whenever  the  attendant  or  entry 
supervisor  orders  evacuation,  whenever 
the  authorized  entrant  recognizes  any 
warning  sign  or  symptom  of  exposiue  to 
a  hazardous  substance,  whenever  the 
entrant  detects  a  prohibited  condition, 
and  whenever  an  evacuation  alarm  is 
activated.  Given  the  speed  with  which 
permit  space  hazards  can  incapacitate 
and  kill  entrants,  it  is  essential  diat  the 
entrants  evacuate  permit  spaces  as  soon 
as  any  one  of  the  four  conditions  set  out 
in  paragraphs  (h)(5Ki)  through  (h)(5)(iv) 
exists.  As  noted  in  the  preamble  to  the 
proposal  (54  FR  24093),  OSHA  believes 
that  self-rescue  will  often  provide  the 
entrant’s  best  chance  of  escaping  a 
permit  space  when  a  hazard  is  present. 
Additionally,  the  time  lost  waiting  for 
someone  outside  the  space  to  commence 
rescue  could  be  the  dinerence  between 
life  and  death.  Also,  narrowly 
configured  openings  of  many  permit 
spaces  can  make  it  very  difficult  for 
personnel  outside  those  spaces  to 
extricate  victims  of  permit  space 
hazards.  'Therefore,  although  OSHA 
recognizes  that  self-rescue  may 
sometimes  be  impossible,  the  Agency 
stresses  the  importance  of  attempting 
self-rescue  as  a  means  of  saving  lives 
and  minimizing  inpiries. 

Paragraph  (hJlS)  of  the  final  rule  is 
based  on  proposed  paragraph  (e)(4), 
which  would  have  requked  authorized 
entrants  to  exit  the  permit  space,  unless 
it  was  physically  impossible  to  do  so, 
whenever  (1)  the  attendant  ordered 
evacuation:  (2)  an  automatic  alarm  was 
activated;  or  (3)  the  authorized  entrants 
perceived  that  they  were  in  danger. 
OSHA  has  made  some  editorial 
revisicms  to  the  language  of  prcmosed 
paragraph  (e)(4)  in  Ae  course  of  drafting 


the  final  rule.  For  example,  the  phrase 
“imless  it  is  physically  impossible  to  do 
so”  has  been  removed  from  the 
introductory  text  of  the  proposed 
provisimi.  With  this  standi,  as  is  the 
case  with  so  many  other  standards, 
impossibility  of  compliance  will  be  a 
factor  to  be  evaluated  in  enforcement 
proceeding.  Also,  the  Agency  has 
included  the  phraM  "entry  supervisor” 
in  paragraph  (h)(5)(i)  to  reflect  the  entry 
supervisor’s  authority  to  terminate  entry 
(as  provided  in  paragraph  (j)(3)  of  the 
final  rule).  Additionally,  OSHA  has 
replaced  the  word  "automatic”  with 
"evacuation”  in  paragraph  (h)(5)(iv),  in 
response  to  comments  (&.  14-150, 14- 
168)  noting  that  a  workplace  could 
contain  many  difierent  automatic 
alarms,  few  of  which  may  have  anything 
to  do  with  evacuation  from  a  permit 
space.  Those  commenters  suggested 
"evacuation”  as  a  replacement  for 
"automatic”. 

Several  commenters  (Ex.  14-161, 14- 
168, 14-178, 14-193)  objected  to  the 
phrase  "perceive  that  they  are  in 
danger”  proposed  in  paragraph 
(e)(4)(iii).  They  stated  that  this  language 
was  too  vague  and  was  subject  to 
misinterpretation  and  possible 
employee  abuse.  'These  commenters 
recommended  that  the  provision  be 
clarified. 

OSHA  has  accepted  this 
reconunendation.  Pinal  paragraph  (h)(5) 
sets  out  two  separate  conditions 
(paragraphs  (h)(5)(ii)  and  (h)(5Kiii))  that 
addr^  the  ne^  for  evacuation  of  the 
permit  space  when  hazards  are 
recogni^  by  authorized  entrants. 
Paragraph  (h)(5)(ii)  requires  authorized 
entrants  to  exit  the  space  whenever  they 
recognize  "any  warning  sign  or 
symptom  of  exposiire  to  a  dangerous 
situation”,  which  they  are  required  to 
know  under  paragraph  (h)(1)  of  the  final 
rule.  Paragraph  (h)(5)(iii)  requires  them 
to  exit  the  space  whenever  they  detect 
a  prohibited  condition,  which,  by 
definition,  indicates  that  acceptable 
entry  conditions  are  no  longer  present. 
'The  Agency  believes  that  these  two 
provisions  in  the  final  rule  address  the 
commenters’  concerns  about  proposed 
paragraph  (e)(4Kiii). 

Paragraph  (J),  Duties  of  attendants. 

One  of  the  major  problems  in  permit 
space  entry  operations  is  that,  if  an 
entrant  within  the  space  is  injured  or 
incapacitated,  he  or  she  cannot 
normally  be  seen  from  outside  the 
space.  For  example,  if  an  employee 
working  inside  a  storage  tank  were  to 
lose  consciousness  berause  of  oxygen 
deficiency,  employees  woddng  nearby 
might  not  see  that  the  entrant  is 
incapacitated,  and  the  unconscious 


employee  would  probably  die  before 
anyone  realized  that  something  was 
wrong.  In  fact,  many  of  the  accident 
siunmaries  in  the  record  describe  an 
employee  who  entered  a  permit  space 
alone,  was  overcome  by  hazards  within 
the  space,  and  was  not  formd  until  it 
was  too  late  for  rescue.  Providing  an 
attendant  outside  a  permit  space  is  a 
widely  accepted  method  of  monitoring 
tbe  status  of  authorized  entrants  with^ 
the  space,  as  well  as  conditions  (relative 
to  safety)  within  the  space,  and  of 
providing  for  the  summoning  of  rescue 
services.  The  need  for  an  attendant 
outside  permit  spaces  is  recognized  by 
other  OSHA  standards  (for  example, 
§§1910.252(b)(4)(iv),  1910.268(o), 
1910.272(g)(3),  and  1926.956),  by 
various  national  consensus  standards 
(for  example,  ANSI  C2,  ANSI  Z49.1,  and 
ANSI  Zll7,l),  and  by  permit-required 
confined  space  programs  currently  in 
use  by  employers  (^  14-4, 14-57, 14- 
73, 14-88, 14-170, 14-209,  97, 104, 119, 
143).  As  discussed  earlier,  para^ph 
(d)(6)  of  the  final  rule  requi^  the 
employer  to  provide  an  attendant 
outside  the  space  to  monitor  the  status 
of  authorized  entrants  and  the 
conditions  within  the  permit  space. 

Paragraph  (i)  of  the  nnal  rule,  which 
is  based,  in  p^,  on  proposed  paragraph 
(f),  sets  forth  die  duties  of  the  attendant. 
'These  duties  include  knowing  and 
watching  for  the  hazards  that  may  be 
present  within  the  space,  monitoring  the 
status  of  authorized  entrants,  keeping 
unauthorized  employees  out  of  the 
space,  and  evacuating  entrants  or 
summoning  rescue  services  in  the  event 
of  emergency.  The  introductory  text  of 
paragraph  (i)  requires  the  employer  to 
ensure  that  these  duties,  as  set  out  in 
paragraphs  (i)(l)  through  (iKlO),  are 
performed.  As  noted  earlier,  this  is 
accomplished  by  means  of  training, 
communication  of  effective  work  rules, 
and  administration. 

Paragraph  (i)(l)  of  the  final  rule 
require  the  attendant  to  know  the 
hazards  that  may  be  faced  during  entry, 
including  information  on  the  m^e, 
signs  or  symptoms,  and  consequences  of 
exposure.  'This  provision  is  identical  to 
a  corresponding  provision  for 
authorized  entrants  in  paragraph  (h)(1) 
and  is  based  on  the  first  part  of 
{Hoposed  paragraph  (f)(2),  which  would 
have  required  the  attendant  to  know  of 
and  to  lie  able  to  recognize  potential 
permit  space  hazards  and  on  which 
OSHA  received  no  substantive 
comment  For  consistency  with  the 
corresponding  provision  in  paragraph 
(h)(1),  paragrapn  (i)(l)  simply  states  that 
the  attendants  know  the  haz^s  that 
may  be  faced.  OSHA  believes  that  it  is 
clear  that  knowing  the  hazards  includes 
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being  able  to  raoognize  them  (except  for 
being  aUe  to  detect  beharioiel  effe^  of 
hazards,  which  is  addressed  in 
paiagiaph  (iK2)  of  the  final  rule).  The 
Agency  has  worded  pera^phs  (h)(1), 
(iKD.  and  (jXl)  of  die  final  rule 
identically  b^use  it  is  important  that 
attendants,  authmiaed  entrants,  and 
entry  sapeivisors  receive  the  same 
training  on  hazards  and  hazard 
recognition.  The  language  from 
proposed  paragraph  (0(2)  addressing 
monitoring  activities  inside  end  outside 
the  space  hu  been  placed  in  paragraph 
(i)(6)  of  the  final  rule. 

Paragraph  (iX2)  of  the  final  rule  . 
requires  atteiidant  to  be  aware  of 

possible  behavioral  effects  of  hazard 
exposure  on  authorized  entrants.  This 
proviston,  as  noted  previously,  is  based 
on  proposed  paragraph  (0(2).  whidi 
would  nave  required  attendants  to  be 
able  to  ‘^recognize  potential  permit 
space  hazards*’,  and  on  proposed 
paragraph  (0(3)(ii)(B).  which  would 
hava  required  the  attendant  to  order  the 
evacuatkm  of  the  space  edien  the 
attendant  detects  t^  behavioral  effects 
of  hazard  exposure.  OSHA  believes  that 
setting  out  tJto  requirement  fru 
attendants  to  be  aware  of  possible 
bduvioral  effects  of  hcuca^  exposure 
will  eleit  employers  and  attendants  to 
the  importance  hi  this  aspect  of  safe 
,  permit  space  entry  operations.  As  noted 
earlier,  subtle  bdiavioral  changes 
detected  in  the  authorized  entrant’s 
speech  or  deviation  from  set 
communication  procedures  could  alert 
the  attendant  that  it  is  necessary  for  the 
audiorized  entrant  to  evacuate  the  space 
or  be  rescued. 

Paragraph  (iK3)  of  the  final  rule 
requires  tte  attendant  to  maintain  a 
continuous  accurate  count  of  all 
authorized  entrants  in  the  permit  space 
and  to  ensure  that  the  means  used  to 
identify  euthoiized  entrants,  under 
paragraph  (f)(4)  of  the  final  rule, 
acciiratMy  idmtifies  who  is  in  the 
space. 

This  provision  is  equivalent  to 
propos^  paragraph  (f)(1),  which  would 
have  racpiired  an  attendant  to  keep  an 
accurate  count  of  all  persons  within  the 
space.  The  phrase  "all  persons’’  has 
been  changed  to  "authorized  entrants’’ 
in  the  final  rule.  It  is  important  for  the 
attendant  to  keep  track  of  authorized 
entrants  as  they  enter  and  exit  the  space. 
The  count  and  idwitity  of  entrants  will 
be  necessary  during  rescue  operations 
for  the  determinatioo  of  whether  all 
authorized  entrants  have  been 
evacuated  from  the  space. 

In  response  to  proposed  paragraph 
(f)(1).  some  commenten  (Ex.  14-63, 14- 
119)  recommended  that  OSHA  require 
some  type  of  r^reck-  In,  check-out 


procedure  fen  tracking  entrant  enby  and 
exit.  They  were  concerned  about 
improperly  placii^  responsibility  for 
this  ta»  on  employees  and  about  the 
attenduit’s  being  able  to  maintain  an 
accurate  count  by  memory  only. 

The  mnployer  is  required  to  keeping 
track  of  anthorized  entrants  within  the 
space  by  listing  them  by  name  or  by 
identifying  them  by  some  other  means 
under  paragraph  (^4)  of  the  final  rule, 
diacas^  earlim’  in  this  section  of  the 
preamble.  The  system  identified  on  the 
permit  is  re(piir^  to  mieble  the 
attendant  to  determine  quiddy  and 
accurately  which  authorized  ratrants 
are  inside  the  permit  space.  Paragraph 
(i)(3)  of  the  film  rule  requires  the 
attendwit  to  ensure  diat  this  system  is 
used  to  accurately  identify  who  is  in  the 
permit  space. 

Paragraph  (iM4)  of  the  final  rule 
requires  atteridant  to  remain  outside 
the  permit  space  diuing  entry 
operations  \mtil  he  or  she  is  relieved  by 
another  authorized  altenduit.  This 
provision  is  substantially  the  same  as 
that  contained  in  the  introductory  text 
of  proposed  paragraph  (f).  Paragraph 
(i)(4)  of  the  final  rule  also  provides  a 
note  clarifying  OSHA’s  intent 
concerning  die  issue  of  using  attendants 
to  perform  rescue.  It  states  that 
attendants  may  enter  a  permit  space  to 
attempt  a  rescue  if  it  is  allowed  by  the 
employer’s  permit  program,  if  they  have 
been  propeny  equipped  and  trained, 
and  if  they  have  hem  relieved  by 
another  attendant. 

Under  paragraph  (f)(4)  of  the 
proposal,  attendants  would  have  been 
forbidden  to  ent^*  a  permit  space  to 
attempt  a  rescue.  The  proposed 
language  did  not  make  clear,  however, 
th^,  once  relieved,  the  individual  who 
had  been  acting  as  the  attendant  would 
no  longer  be  the  attendant  for  that 
particular  permit  space  and  then  would 
not  be  precluded  from  attempting  a 
rescue.  Paragraph  (0(4)  of  the  proposed 
standard  mistakenly  gave  the 
impression  that  a  person  designated  as 
an  attendant  could  never  enter  a  permit 
space  to  attempt  a  rescue. 

In  Issue  10  mthe  hearing  notice  (54 
FR  41463),  OSHA  request^  comnvmt 
on  the  Agency’s  proposed  prohibition  of 
rescue  by  confined  space  attendants. 

The  Agency  asked  interested  parties 
participating  in  the  rulemaking  if 
circumstances  existed  where  OSHA 
should  permit  attendants  to  ent^-  permit 
spaces  for  rescue  purposes. 

OSHA  received  considerable 
comment  on  this  issue  (Ex.  14-47, 14- 

64. 14- 69, 14-72, 14-60, 14-88, 14-118, 
14-125, 14-143, 14-148, 14-150, 14- 

151. 14- 153, 14-157. 14-170, 14-171, 
14-174, 14-177, 14-184, 14-193, 14- 


200. 14- 201, 14-208, 14-210, 14-217). 
There  was  also  considerable  discussion 
of  this  issue  in  the  public  hearings 
(Washington  Tr.  319, 388,  422-424,  465, 
477-481, 517-518,  541-543,  552; 
Houston  Tr.  630,  735-736, 787,  861, 

865-  869,  896;  Chicago  Tr.  179, 191- 
192,  203-205,  263-264,  372-373,  432, 
496, 499, 535,  565-566.  616). 

Several  commentars  (Ex.  14—47, 14- 

118. 14- 125, 14-151, 14-157, 14-170, 
14-171)  acknowledged  that  a  safety  or 
health  hazard  exists  if  OSHA  permits 
untrained,  poorly  equipped  attendants 
to  enter  a  permit  space  for  rescue.  For 
example,  the  Monsanto  Company  (Ex. 
14-170)  stated: 

We  recognize  that  there  have  been  a 
number  of  fotalitie*  from  attenduits  or  other 
would-be  rescuers  attempting  to  enter  a 
confined  space  without  the  proper  protective 
equipment  or  training. 

The  American  National  Can  Company 
(Ex.  14-47)  agreed,  stating: 

The  high  incidence  of ‘rescuer”  death  is 
most  often  from  untrained,  ill-prepared, 
emotional  response  on  the  part  of  by¬ 
standers,  friends,  etc. 

During  discussions  about  the  hazards 
associate  with  untrained  employees 
entering  spaces  to  perform  rescue 
(Washington  Tr.  543),  Mr.  Thomas 
Lawrence,  testifyiDg  on  behalf  of  the 
Chemical  Manufacturer’s  Association, 
stated: 

This  is  the  same  kind  of  thing  that  haj^ns 
when  attendants  get  in  trouble  when  they  go 
into  spaces  willy  nilly  without  any  backup  or 
proper  equipment  or  training.  That’s  the 
whole  data  situation  that  we’ve  been  talking 
about,  about  what  happens  with  attendants 
going  inside. 

The  American  P^roleum  Institute 
(Washington  Tr.  735}  also  shared 
OSHA’s  concern  about  fatalities  that 
occur  when  unprepared  and  unqualified 
personnel  attmnpt  rescue. 

All  of  the  participants  in  this 
rulemaldng  agreed  that  entry  into  pmnit 
spaces  by  untrained,  poorly  equipped 
persons,  whefoer  ^ey  are  attendants  or 
not.  for  any  purpose,  including  rescue, 
is  hazardous  and  should  be  prohibited. 
OSHA  agrees  with  this  point.  In  fact,  the 
major  purpose  of  this  rulemaking  is  to 
ensure  that  all  employees  who  enter 
permit  spaces  are  properly  trained  and 
equipped  to  do  so  and  that  they  are 
otherwise  protected  from  the  hazards  of 
permit  space  entry. 

One  commenter  (Ex.  14-153) 
supported  a  total  prohibition  of  permit 
space  rescue  by  any  attendant,  as 
follows: 

As  stated  pteviously.  k  is  The  Hell  Go.'8 
poaition  that  attendants  should  not  be 
permitted  to  rescue  a  down  entrant 
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However,  as  noted  in  the  following 
discussion,  many  rul«naking 
participants  recognized  the  need  to 
permit  some  level  of  limited  emergency 
response  by  an  attendant  They 
suggested  that  some  rescue  response 
could  be  provided  by  a  person  stationed 
outside  a  permit  space  to  monitar  the 
activities  of  authorized  entrants. 

Several  rulemaking  participants  (Ex. 
14-47, 14-64, 14-69, 14-80, 14-88, 14- 

111. 14- 118, 14-125, 14-143, 14-150, 
14-151, 14-157, 14-170, 14-171, 14- 

184. 14- 193, 14-200, 14-201, 14-208, 
14-210, 14-217;  Washington  Tr.  465, 
478)  understood  the  importance  of 
having  a  qualified,  properly  e^pped 
perscm  available  md  ready  to  begin 
rescue  of  an  entrant  impaired  a 
hazardous  atmosphere.  Some  of  the 
commmtm^  (Ex.  14-47, 14-64, 14-72, 
14-88, 14-111, 14-118, 14-125, 14-143, 
14-150, 14-151, 14-157, 14-170, 14- 

171. 14- 174, 14-184, 14-193, 14-200, 
14-208, 14-210)  identified  the  attendant 
as  being  the  most  readily  available, 
qualifi^,  properly  equipped  rescuer. 

Some  rulemaking  participants 
suggested  that  OSI^  permit  attendants 
to  perform  rescue  imder  certain  limited 
circumstances.  Several  suggested  that 
OSHA  permit  rescue  entrylby  attendants 
once  the  attendant  notifies  outside 
emergency  rescue  persoimel  to  respond 
(Ex.  14-148, 14-174, 14-177, 14-200, 
14-201, 14-217;  Chicago  Tr.  372-373, 
496,  499). 

For  example,  the  GTE  Service 
Corporation  (Ex.  14-201)  stated: 

With  regard  to  permitted  duties  fix 
attendants,  GTE  also  believes  that  attendants 
should  be  able  to  assist  with  a  rescue  if  they 
have  first  summoned  help  and  are  trained  fo 
rescue  procedures. 

The  Longview  Fibre  Company  (Ex. 
14-200)  supported  this  view,  as  follows; 

Attendants  should  be  allowed  to  enter 
permit  spaces  to  perform  a  resoie  under 
certain  conditions  where  time  is  a  critical 
factor  in  obtaining  a  successfol  rescue; 

The  attendant  must  first  be  required  to 
summon  additional  rescue  assistance  and  be 
certain  help  is  on  the  way  prior  to  rescue 
entry. 

Additionally,  the  National  Safety 
Council  (Chicago  Tr.  496)  testified: 

The  mnployw  could  use  the  attendant  as 
rescuer  provided  that  the  attendant  is 
properly  trained  and  equipped.  Prior  to 
becoming  the  rescuer,  this  individual  should 
assure  that  an  emergency  notification  system 
has  been  activated  and  calls  fis  backup. 

Under  questkming  by  Mr.  QtappeU 
PiMce  of  the  OSHA  panel,  Mr.  Irvin 
Etter,  representing  tlto  National  Safety 
Council  (Chicago  Tr.  469),  further 
clarified  their  teatimony  a»  follows: 


MR.  PIERCE: ...  one  queetioB  on  a 
clarificatioii  (rf  Issue  No.  10  regarding  rescue 
by  the  attendant  You  advocate  that  the 
attendant  woxild  be  allowed  to  perform  the 
rescue  if  he  has  the  training  and  necessary 
equipment.  Do  ]rou  also  advocate  fiiat  he  be 
allowed  to  entn  befbre  another  attendant  is 
in  place? 

MR.  ETTER:  Yes.  This  is  vdMt  we 
discussed  in  our  dehbenrtioa. 

MR.  PffiRCE:  Okay.  I  wouM  Uke 
clarification  on  that  one  point 
MR.  ETTER:  Our  consideratioD  on  this  was 
it's  very  difficult  far  the  individual,  if  there's 
only  one  attendant  on  topside,  to  fiom 
going  in  and  try  to  rescue  a  person  and  we 
feel  that  if  the  person  is  property  qualified, 
he  can  be  maldng.tbe  rescne  and  possibly 
save  die  Ufa  if  ha  has  the  proper  equ^ni^ 
and  the  proper  trainiag  before  other  people 
might  be  able  to  get  thm  to  perfonn  the 
rescue. 

Other  rulemakiDg  participants 
recommended  a  more  limifed  rule  fen 
attendants  attempting  rescne,  suggesting 
that  OSHA  permit  a  properly  trained 
and  equippM  attendant  to  conduct  a 
rescue  after  a  sectmd  atiaidtmt  has 
arrived  and  assumed  the  duties  of 
attendant.  Most  of  them  (Ex.  14-88, 14- 

118, 14-125, 14-143, 14-148, 14-150, 
14-170, 14-193;  Washington  Tr.  541- 
543, 630,  735-736)  recommended  that 
OSHA  permit  attendants  to  pmform 
rescue  entry  after  the  employer  notifies 
outside  emergency  responds  and  after 
the  employer  stations  another  attmsdant 
outside  the  permit  spice.  For  example, 
the  Union  Gsrtrtde  Corporation  (Ex.  14- 
88)  staited; 

In  proposed  paiagr^h  (fi(4Xi)>  the 
attendant  would  be  prohibited  entering 
the  permit  space  to  attempt  rescue  of 
entrants.  094A  should  cinify  that  once 
another  attendant  has  arrived  and  been 
briefed  by  the  first  attendant,  the  first 
attendant  may,  if  propwly  trdned,  change  his 
or  her  status  bom  eticnulant  to  member  of 
rescue  team. 

The  Monsanto  Company  (Ex.  14-170) 
agreed,  stating; 

However,  we  recommend  that  the 
attendant  be  permitted  to  enter  the  confined 
space  to  start  rescue  so  long  as  he/she  is  . 
property  trained  in  rescue  techniques  and  a 
new  attendant  h  in  place,  ba  many  instances, 
a  properly  trained  and  equipped  attendant 
starting  t^  rescue  operation  could  cut 
valuable  thne  off  the  amount  ol  time  ftat 
would  be  required  to  reectie  perscmnel  bom 
the  confined  space  if  that  leecue  can  b^in 
only  after  the  arrival  of  the  rescue  team. 
(Emphasis  was  supplied  in  originai.] 

Further  support  for  this  position  came 
from  Mr.  Thomas  Lawrence, 
representing  the  Cbemicai 
Manufacturer’s  Assodation 
(Washington  Tr.  542),  in  response  to  a 
ouestum  from  Mr.  Thomas  Seymour  of 
the  OSHA  penel.  ae  follows: 


MR.  SEYMOUR;  Is  foere  really  any  reason 
or  rationale  wfaethw  [rescue  by  atteudantl 
should  be  permitted? 

MR.  LAWRENCE;  Our  position  should  be 
and  is  that— the  discussions  we've  had  is, 
hey,  the  attendant  can  go  in  and  we  want  hfm 
to  be  able  to  go  in  if  be  has  proper  trahihig, 
which  he  sb^d  have ...  Number  two,  bae 
tbs  r^^  eqai|BDent,  which  he  sbenld  have. 
That’s  part  of  the  preparation.  And  three, 
there’s  anothm  person  there  to  back  him 
another  attendant 

OSHA's  expert  witness,  Ray  E.  Witter 
(Houston  Tr.  630),  also  testified  in 
support  of  allowing  attendants  to 
attempt  rescue  after  being  relieved,  as 
follows: 

However,  attendants  should  be  allowed  to  - 
enter  confiiwd  spaces  on/y  when  all  of  die 
following  requirements  have  been  met  First, 
the  replacement  attefidant  is  jxesent,  and  hn 
been  jpaoperty  briefed.  Second,  the  atteMbmt 
is  properly  trained  in  rescue  operations  and 
third,  the  necesssy  protective  personal 
equipment  is  used.  [Emphasis  was  supplied 
in.  original.] 

Additionally,  tile  American  Petn^enm 
Institute  (Houston  Tr.735,  736)  testified, 
as  follows: 

However,  an  attendant  that  has  been 
appropriately  trained  and  qualified  far  entry, 
and  properly  equipped  with  breathing 
apparatus  and  protective  equipment  fe  an 
extremely  valuable  rescue  ntouroe.  Such  an 
attenduat  could  undoubtedly  perform  a 
rescue  much  mtxe  expeditiously  than  any 
rescue  team. 

For  example,  after  an  attendant  has 
determined  that  an  entrant  needs  assistance 
and  a  rescue  call  has  been  dispatched,  the 
attendant  would  first  attempt  to  perform  a 
rescue  without  entering  the  permit  omfined 
space,  using  retrieval  lines  or  devices. 

Should  this  prove  to  be  ineffective,  the 
attendant  would  then  prepare  for  entry  by 
donning  the  appropriate  re^iratory  a^ 
personal  protet^e  equipment.  Upon  arrivid 
of  another  qualified  attendant,  the  original 
attendant  could  enter  the  permit  confined 
space  and  attempt  rescue. 

Still  other  comineiiters  (Ex.  14-47, 
14-151, 14-171, 14-174,  14-184, 14- 

208, 14-210)  suggested  that  OSHA 
allow  attendants  to  perform  rescue 
without  prior  notification  of  ontMde 
emergmey  respemders  and  without 
assignment  of  a  new  attffiadan|.  For 
example,  the  American  National  Cmi 
Company  (Ex.  14-47)  stated: 

We  believe  [that)  pre^ibiting  sttendaot 
[rescue]  is  ill-  adviwd.  The  hi^  iockienca  of 
“rescuer”  death  is  most  oftmi  from  uotrained, 
ill-{Mrepered,  emotioiuil  lesponse  on  the  pert 
of  by-staadeis,  friends,  etc.  The  attendant 
may  be  in  a  position  to  provide  the  most 
immediate  assistance,  if  well  educated  and 
trained  to  assess  emergency  conditions.  'The 
attendant  may  first  commiinicate  far 
assistance  and  possibly  render  aid  or 
evaluate  condittoM  prior  to  befo  arrivfog ... 
time  is  (d  the  essence. 
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One  commenter  (Ex.  14-111) 
suggested  that  OSHA  permit  rescue 
entry  by  the  attendant  as  long  as  the 
substitute  attendant  is  "enroute”  to  the 
permit  space. 

Based  upon  the  rulemaking  record, 
OSHA  has  determined  that  it  is 
necessary  for  anyone  attempting  rescue 
to  be  properly  trained  and  Quipped  for 
rescue.  As  discussed  further  \mder  the 
summary  and  explanation  of  paragraph 
(k).  Rescue  and  emergency  services, 
properly  equipping  a  rescuer  is 
important  for  him  or  her  to  enter  a 
permit  space  safely  and  to  he  able  to 
physically  remove  an  incapacitated 
employee  from  the  space.  Proper 
training  is  necessary  to  ensure  that  the 
rescuer  does  not  injure  himself  or 
herself  or  others  during  rescue 
operations.  Therefore,  the  Agency  is 
applying  paragraph  (k)  to  anyone  who 
has  rescue  duties  (indicating  that  he  or 
she  is  part  of  the  rescue  service). 

OSHA  also  believes  that  the  evidence 
strongly  supports  the  need  for  an 
attendant  at  all  times  during  entry 
operations  to  monitor  and  protect  all 
entrants.  The  presence  of  an  attendant 
outside  the  permit  space  at  all  times 
during  entry  operations  is  important  for 
three  reasons: 

(1)  The  attendant  must  keep 
unauthorized  persons  out  of  the  space. 
This  is  particularly  important  in  an 
emergency,  when  the  atmosphere 
within  the  space  might  be  IDLH  and 
when  bystanders  unqualified  in  permit 
space  entry  might  otherwise  attempt 
rescue  of  injured  entrants  from  the 
space. 

(2)  Hie  attendant  has  a  duty  to  other 
authorized  entrants  to  remain  outside 
the  space,  to  remain  alert  for  hazards, 
and  to  be  able  to  assist  in  their 
evacuation  as  necessary.  It  is  possible 
that  an  entrant  may  become 
incapacitated  for  reasons  other  than 
permit  space  hazards  (for  example, 
because  of  heart  attack).  Any  other 
authorized  entrants  remaining  in  the 
space  would  still  be  dependent  on  the 
attendant  for  their  safety. 

(3)  The  attendant  must  be  available 
outside  the  permit  space  to  provide 
information  to  the  rescue  service.  The 
information  the  attendant  can  supply 
the  rescue  services  includes  how  many 
authorized  entrants  are  within  the 
space,  what  the  hazards  of  the  space  are, 
and  what  prompted  the  emergency  in 
the  first  place  (for  example,  the  injured 
employee’s  symptoms). 

Therefore,  OSHA  has  determined  that 
the  attendant’s  presence  outside  the 
permit  space  is  vital  even  after  an 
emergency  has  arisen.  Accordingly,  the 
final  rule  continues  to  require  the 


presence  of  an  attendant  at  all  times 
during  permit  space  entry  operations. 

However,  after  an  attendant  is 
relieved  by  someone  who  assumes  the 
attendant’s  required  duties,  the  original 
attendant,  if  trained  and  equipped  as 
required  by  §1910.146(k)(l),  can  safely 
enter  the  permit  space  to  b^in  a  rescue 
attempt.  Permission  for  the  relieved 
attenaant  to  do  this  is  explicitly  stated 
in  a  note  following  paragraph  (i)(4). 
Although  the  language  in  the  note 
makes  no  change  to  what  was  proposed, 
it  does  clarify  the  status  of  authorized 
attendants  regarding  rescue  attempts 
that  involve  entry  into  the  permit  space. 

Paragraph  (i)(5)  of  the  final  rule 
requires  the  attendant  to  commimicate 
with  entrants  as  necessary  to  monitor 
entrant  status  and  to  alert  authorized 
entrants  of  the  need  to  evacuate  the 
space  imder  paragraph  (i)(6)  of  the  final 
rule.  OSHA  believes  that  the  authorized 
entrant’s  communication  with  the 
attendant  provides  information  that  the 
attendant  needs  in  order  to  determine  if 
the  entry  can  be  allowed  to  continue. 
Subtle  l^havioral  changes  detected  in 
the  authorized  entrant’s  speech  or 
deviation  from  set  communication 
procedures  could  alert  the  attendant 
that  it  is  necessary  for  the  authorized 
entrant  to  evacuate  or  be  rescued  from 
the  space.  Additionally,  the  attendant 
needs  to  be  able  to  communicate  with 
authorized  entrants  to  order  them  to 
evacuate  the  space  in  an  emergency. 

This  provision  is  discussed  under  the 
summary  and  explanation  of  paragraph 
(h)(3)  of  the  final  rule,  which  contains 
a  corresponding  requirement  for 
authorized  entrants. 

Paragraph  (i)(6)  of  the  final  rule 
requires  the  attendant  to  monitor 
activities  inside  and  outside  the  permit 
space  to  determine  if  it  is  safe  for 
entrants  to  remain  in  the  space.  The 
attendant  is  also  reqmred  to  order 
authorized  entrants  to  exit  the  permit 
space  as  quickly  as  possible  whenever 
the  attendant  detects  a  prohibited 
condition,  behavioral  effects  of  hazard 
exposvire  in  an  authorized  entrant,  or  a 
situation  outside  the  space  that  could 
endanger  the  authorized  entrants,  or 
whenever  the  attendant,  for  any  reason, 
can  no  longer  perform  the  duties 
required  under  paragraph  (i)  of  the  final 
rule.  Given  the  speed  with  which  permit 
space  hazards  can  incapacitate  and  kill 
entrants,  it  is  essential  that  the  entrants 
evacuate  permit  spaces  as  soon  as  any 
one  of  the  four  conditions  set  out  in 
paragraphs  (i)(6)(i)  through  (i)(6)(iv) 
exists.  As  not^  in  the  preamble  to  the 
proposal  (54  FR  24093)  and  in  the 
summary  and  explanation  of  final 
paragraph  (h)(5)  earlier  in  this  section  of 
the  preamble,  OSHA  believes  that  self¬ 


rescue  will  often  provide  the  entrant’s 
best  chance  of  escaping  a  permit  space 
when  a  hazard  is  present.  Therefore, 
although  OSHA  recognizes  that  self¬ 
rescue  may  sometimes  be  impossible, 
the  Agency  stresses  the  importance  of 
attempting  self-rescue  as  a  means  of 
saving  lives  and  minimizing  injuries. 

Paragraph  (i)(6)  of  the  final  rule  is 
based  on  propos^  paragraph  (f)(3)(ii), 
which  would  have  required  attendants 
to  order  the  evacuation  of  a  space 
whenever:  (1)  the  attendant  observed  a 
condition  that  was  not  allowed  in  the 
permit,  (2)  the  attendant  detected 
behavioral  effects  of  hazard  exposure, 

(3)  the  attendant  detected  a  situation 
outside  the  space  that  could  endanger 
the  entrants,  (4)  the  attendant  detected 
an  uncontrolled  hazard  within  the 
permit  space,  (5)  the  attendant  was 
monitoring  entry  in  more  than  one 
permit  space  and  had  to  focus  attention 
on  the  rescue  of  entrants  from  more  than 
one  space,  and  (6)  the  attendant  had  to 
leave  the  work  station.  OSHA  has  made 
some  editorial  revisions  to  the  language 
of  proposed  paragraph  (f)(3)(ii)  in  the 
course  of  drafting  the  final  rule.  For 
example,  the  Agency  has  replaced  the 
phrase  “condition  which  is  not  allowed 
in  the  entry  permit’’  with  “prohibited 
condition”.  (“Prohibited  condition”  is 
defined  in  the  final  rule  as  a  condition 
that  is  not  allowed  by  the  permit.) 
Additionally,  the  condition  listed  in 
proposed  paragraph  (f)(3)(ii)(D)  (that  is, 
when  the  attendant  detects  an 
uncontrolled  hazard)  has  not  been 
carried  forward  into  the  final  rule. 
Uncontrolled  hazards  are  conditions  not 
allowed  by  entry  permits;  thus,  this 
condition  is  already  included  in  the  first 
condition  (final  paragraph  (i)(6)(i)). 

All  of  the  substantive  comments  on 
proposed  paragraph  (f)(3)(ii)  were  in 
regard  to  paragraph  (f)(3)(ii)(E),  which 
addressed  attendants  monitoring  more 
than  one  space  at  a  time.  The  number 
■  of  permit  space  entry  operations  that  an 
attendant  may  monitor  was  the  subject 
of  Issue  8  of  the  hearing  notice,  which 
is  addressed  under  the  summary  and 
explanation  of  final  paragraph  (d)(6) 
earlier  in  this  section  of  the  preamble. 
The  Agency  has  decided  to  allow  an 
attendant  to  monitor  any  number  of 
permit  space  entry  operations  so  long  as 
the  attendant  continues  to  comply  with 
the  provisions  of  paragraph  (i)  of  the 
final  rule.  Accordingly,  OSHA  is 
combining  the  last  two  conditions  from 
the  proposal  (paragraph  (f)(3){ii)(E), 
when  the  attendant  was  monitoring 
more  than  one  space  and  had  to  focus 
attention  on  the  rescue  of  entrants  from 
another  space,  and  paragraph 
(f)(3)(ii)(F),  when  the  attendant  had  to 
leave  the  work  station).  In  accordance 
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with  the  Agency  resohition  of  hearing 
issue  8,  par^raph  (iK8Kiv)  requiree 
attendant  to  order  evacuation  of  the 
space  whenever  be  at  she  can  no  longer 
perform  the  duties  required  under 
paragraph  (i)  of  the  final  rule.  This 
performance-oriented  approach  covers 
any  circumstances  in  which  an 
attendant  cannot  efiiactively  monitor  a 
permit  space  entry  operation,  such  as 
emergency  conditions  that  distract  t^ 
attendant’s  attention  **  and  any 
condition  that  forces  an  attendant  to 
leave  the  wodc  station.  Obviously,  if 
another  attendant  relieves  the  firrt  one, 
the  latter  is  no  longer  considered  the 
attendant  and  is  to  leave. 

Paragranh  Ci)(7)  of  the  final  rule 
requires  the  attendant  to  summon 
rescue  and  other  emergency  services  as 
soon  as  it  is  determined  that  an 
emergency  exit  from  the  permit  space  is 
necessary. 

This  provision  has  been  taken  from 
proposed  paragraph  (fKSKiii).  Several 
commenters  (I^.  14-86, 14-143, 14- 
150, 14-157, 14-174, 14-178, 14-188) 
objected  to  the  wording  of  this 
requirement  in  the  proposal.  They 
argued  that  the  pro^sira  would  require 
rescue  services  to  be  summoned 
whether  or  not  they  were  needed.  For 
example,  Pennzoil  Company  CEx.  14- 
.  150)  stated: 

Item  (f)(3)(iii)  presents  unnecessary 
constraints,  since  it  does  not  allow  t^ 
attendant  to  decide  if  employees  will  be  able 
to  effect  an  orderly  withdrawal  ora  self- 
resctM  from  the  sjMce.  Many  times  when  the 
attendant  recomises  cause  to  evacoato 
entrants  bom  me  space,  the  entrants  can 
effect  an  orderly  withdrawal  or  self-rescue.  In 
most  of  these  situations,  the  summoning  of 
rescue  and  emergency  services  will  be 
unnecessary.  In  order  to  correct  this  problem, 
we  propose  that  item  (f)(3)(iii)  be  revised  as 
follows: 

‘'Summon  rescue  and  other  emergency 
services  as  socm  as  the  attendant  determines 
that  authorized  entrants  may  need  assistance 
to  escape  from  permit  space  hazards.” 

QSHA  has  accepted  these 
recommendations.  The  Agency  agrees 
that  there  may  be  times  when 
authorized  entrants  can  perform  self¬ 
rescue  from  the  permit  space  in  an 
emergency.  On  the  other  hand,  OSHA  is 
believes  that  help  must  be  summoned  if 
there  is  any  doubt  as  to  whether  it  will 
be  necessary.  Therefore,  paragraph  (i)(7) 
of  the  final  rule  requires  attendants  to 
summon  rescue  and  emergency  services 
if  they  determines  that  assistance  may 
be  necessary.  As  long  as  the  attendant 


Undw  paragraph  (dXr)(rf  the  final  rule,  if  the 
attendant  monitors  more  than  one  space  at  a  time, 
the  employer's  permit  program  must  adopt 
procedures  to  enable  attendant  to  respond  (o 
emergencies  in  one  space  witbont  dtstra^OB  from 
his  or  her  responsifailltiM  for  all  the  ^»cas. 


is  certain  that  self-rescue  can  be 
performed,  no  rescue  summons  would , 
be  necessary.  However,  if  the  attendant 
haa  any  doubta  as  to  whether  an 
authorized  entrant  can  exit  the  apace 
under  his  or  her  own  power,  then  the 
attendaitt  is  required  to  summon  rescue 
and  emergency  services. 

Paragraph  (0(8)  of  the  final  rule 
reouires  that  the  attendant  take  the 
following  actions  when  unautiiorized 
persons  approacdi  or  enter  a  permit 
space  wh^  entry  ia  underway: 

(1)  Warn  the  unauthorized  perscma 
th^  they  must  stay  out  of  the  permit 


space; 

(2)  Advise  the  unauthorized  perscms 
that  they  must  exit  immediately  if  they 
hove  entered  the  permit  space;  and 

(3)  Inform  the  authori^  entrants  and 
any  other  persons  specified  by  the 
employer  if  unauthorized  persons  have 
entered  the  permit  space. 

'  This  provision  of  Qie  final  rule  has 
been  talmn  from  proposed  paR^ia{di 
(f)(3)(iv).  Some  commenters  (Ex.  14-86, 
14-150, 14-161, 14-170, 14-188)  noted 
that  some  unau^orized  person  may 
have  legitimate  reasons  rar  being  near  a 
permit  space.  As  noted  under  the 
summary  and  explanation  of  paragraph 
(j)(5)  of  the  final  rule,  O^IA  agrees  end 
has  revised  the  language  of  proposed 
paragraph  (fK3)(iv}(A}  so  that 
unauthori^  persons  are  warned  to  stay 
out  of  the  space  instead  of  being  warned 
av^  from  the  space. 

The  Agency  has  also  made  some 
editorial  chanm  to  the  language 
ccmtained  in  the  proposed  paragrai^,  on 
which  no  other  substantive  commmits 
were  received.  The  changes  are  not 
significant,  except  that  paragraph 

(i) (8)(iii)  replMus  the  torm  “any  other 
persons  designated  by  the  employer” 
from  propos^  paragraph  (f)(3Kiv)(C) 
with  “entry  supervisor”.  As  noted  under 
the  summary  and  explanation  of  the 
definition  of  “entry  supervisor”,  this 
term  is  being  used  throughout  t^  rule 
to  identify  the  person  responsible  for 
overseeing  p«r^t  space  entry 
operations.  This  Is  tm  person  who  is 
responsible  for  the  safety  of  authorized 
entrants  and  who  should  be  informed  of 
the  presence  of  unauthorized  persons 
inside  the  permit  space.  (See  the 
summary  and  explanation  of  paragr^h 

(j) (5)  for  a  discu^on  of  the  duties  ofan 
entry  supervisor  in  the  event  of 
unauthorized  ratry.) 

Paragraph  (iK9)  of  the  final  rule 
requires  the  attendant  to  perform  non¬ 
entry  rescues  as  specified  by  the 
enraloyer’s  rescue  procedure. 

This  provision  has  been  taken  from 
proposed  paragraph  ({)(4)(u),  which 
would  have  required  ^  attendant  to 
use  any  rescme  equipment  provided  for 


hi s  or  her  use  and  would  have  required 

rescue  and  emergoi^  duties^lS^ 
entering  the  space.  Tm  only  comments 
addres^g  this  proposed  requirement 
concemeof  attendant  rescue,  which  was 
discussed  under  the  summary  and 
explanation  of  paragraph  (i)(4)  earlier. 

As  noted  in  that  discussion,  a  person 
whose  duties  as  attendant  have  been 
assmned  by  anotlrar  is  allowed  to 
perform  rescue  entry  following  tiie 
provisions  of  paragraph  (k).  Paragraph 
(i)(9)  of  the  final  rule  relates  only  to 
persons  who  remain  on  duty  as 
attendants. 

OSHA  has  not  carried  forward 
language  from  proposed  paragraph 
(f)(4)(ii)  relating  to  the  use  of 
equipment.  This  consideration  is 
addressed  in  paragraph  (dK4)  oi  the 
final  rule. 

OSHA  wishes  to  emf^asfze  that 
attendants  monitoring  more  than  one 
space  must  not  perform  any  duties  that 
would  distract  mem  from  tueir 
responsibilities  for  aU  the  qtaoes  being 
monitored.  The  Ageacy  does  expoCt 
such  attendants  to  be  permitted  to 
perform  any  type  erf  rescue,  iDcluding 
non-entry  rescue,  as  kmg  as  they  are 
still  acting  aa  attendanta.  Aa  no^ 
earlier,  the  employer’s  permit  space 
proraam  roost  establish  {nocedures  to 
enable  the  attendant  to  respond  to  an 
emergency  affecting  (me  or  more  of  the 
permit  spaces  being  monitored  without 
distraction  from  the  attendant's 
responsibilities  under  paragraph  (i)  of 
the  final  role. 

Paragraf^  (iKlO)  of  the  final  rule 
prohilrits  the  attmdant  from  pericmiing 
other  duties  that  may  interfere  with  tiie 
attendant’s  primary  duty  to  monitor  and 
protect  the  safety  of  the  authorized 
entrants.  OSHA  notee  that  keeping 
unauthorized  pmsons  out  of  space 
protects  authorized  entrants  and  mat  the 
attendant  would  not  be  able  to  perform 
tasks  that  interfere  with  this  duty.  As 
noted  previously,  paragraidi  (dK9) 
requires  the  mnployer  to  oevelcq)  and 
implement  pnx^ores  for  summoning 
rescnie  services.  These  prex^dures 
should  assist  the  attendant  in  comp!3dng 
with  paragraph  (iKlO)  of  the  final  rule. 

This  provision  was  not  contained  in 
the  proposed  standard.  In  Issue  6  of  the 
NPRM,  OSHA  requested  comments  on 
the  duties  of  an  individual  vdio  would 
serve  as  an  attendant  for  a  permit- 
required  confined  space.  Specifically, 
OSHA  asked  if  the  Agency  should 
prohibit  attendants  fr^  perfbrmii^  any 
duties  other  than  monitoring  the 
entrants.  OSHA  also  asked  attendanta 
should  be  permitted  to  pass  tools  or 
other  materials  to  entrants  and  how 
much  attention,  if  any,  should  an 
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attendant  be  pennitted  to  spare  for  other 
activities. 

Many  rulemaking  participants 
responded  to  Issue  6  (Ex.  14-4, 14-27, 
14-28, 14-30, 14-35, 14-43, 14-44, 14- 

57. 14- 61, 14-62, 14-63, 14-73, 14-78, 
14-81, 14-91, 14-94, 14-98, 14-99, 14- 

101. 14- 109;  Houston  Tr.  629-630,  925- 
926;  Chicago  Tr.  30-42, 643).  All  of 
them  agreed  that  it  was  important  that 
the  attendant  not  be  distracted  from  the 
primary  duties  of  monitoring  and 
protecting  authorized  entrants.  Some, 
however,  held  a  stricter  view  about  the 
tyros  of  permitted  activities  than  others. 

For  example,  the  National  Ready- 
Mixed  Concrete  Association  (Ex.  14-81] 
took  a  limited  view  of  what  activities 
should  be  permitted,  stating: 

Where  attendants  are  required  those 
attendants  should  not  perform  any  other 
work  that  would  take  away  from  the 
attendant's  ability  to  assist  a  person  in 
trouble  in  a1x)nfined  space. 

The  American  Industrial  Hygiene 
Association  (Ex.  14-61)  suggested  that 
the  attendant  be  limited  to  such 
additional  tasks  as  observation  and 
monitoring  of  the  space,  as  follows: 

The  underlying  conflict  over  the 
attendant’s  duties  stems  from  what  is 
expected  of  the  attendants,  and  who  the 
attendant  is.  Within  some  organizations,  the 
attendant  may  be  a  health  and  safety 
professional  charged  with  directing  the  entry 
operation.  In  such  a  case,  duties  be^nd  that 
directly  associated  with  observing  the 
entrants  and  monitoring  instrumentation  may 
be  too  distracting. 

Another  commenter.  Marine  & 
Environmental  Testing,  Inc.  (M&ET,  Ex. 
14-4)  argued  that  the  attendant  should 
not  be  assigned  duties  that  might 
interfere  with  the  primary  duty  of 
watching  out  for  the  safety  of  workers 
inside  of  permit  spaces. 

During  the  pubuc  hearings  in 
Chicago,  the  Food  and  Allied  Service 
Trades  Union  (FAST)  testified  in 
opposition  to  allowing  the  attendant  to 
perform  other  duties  in  responding  to 
questions  from  Mr.  Steve  Jones,  a 
member  of  the  OSHA  panel  (Chicago  Tr. 
39).  A  portion  of  that  interchange 
included  the  following: 

MR.  JONES:  In  your  written  comment  from 
October  31,  you  also  express  concern  about 
possibility  t^t  attendants  will  be  assigned 
other  duties  while  they  are  serving  as 
attendants.  In  fact,  I  get  the  impression  that 
you  would  want  the  attendant  to  simply 
stand  by  the  entire  time,  is  that  correct? 

MR  MESTRICH:  Precisely. 

MR  JACKSON:  Absolutely. 

MR  DONATOO:  Can  I  give  an  example  of 
that  please? 

MR  JONES;  Please  do,  Mr.  Donatoo. 

MR  DONATOO:  My  duties  (are)  to  be  a 
grain  mixer  and  many  times  I  have  been  sent 
down  with  a  man  to  clean  a  bin  as  a 


watchman.  At  this  time,  I  may  be  rxinning 
grain  in.  If  I  happen  to  ^  a  ring  off,  or  I  am 
to  shut  the  grain  off,  I  have  to  leave  this  man. 
So,  he  is  by  himself  in  a  bin  for  maybe  a  five 
minute  period.  If  he  would  foil  or  something 
would  crush  him,  in  five  minutes  time  it’s 
too  late.  ” 

Later  in  the  hearing  (Chicago  Tr.  41- 
42),  Mr.  Jones  continued  his  questioning 
of  the  FAST  workers: 

MR  JONES:  We  do  have  a  separate 
requirement  in  the  proposed  standard  which 
would  have  the  attendant  maintain 
continuous  conunrmication  with  the  entrant. 
In  fact,  we  have  gotten  a  great  deal  of  input 
that  infers,  that  in  some  cases,  that  passing 
the  tool  or  receiving  the  tool  from  an  entrant 
is  one  of  the  best  ways  in  which  to  maintain 
continuous  contact. 

I  guess  that’s  where  we  are  going  and  what 
I  would  be  interested  in,  is  if  viewed  in  its 
totality  the  requirement  for  continuous 
contact  and  duties  which  do  not  interfere  . 
with  the  continuous  contact  so  that  you 
could  accept  such  a  provision. 

MR  JACKSON:  Working  with  the 
individual  down  there  in  whatever  form  we 
would  have  no  problem  with;  with  the 
individual  that  he  is  actually  working  there 
with  passing  tools,  or  sending  down  another 
rope,  or  whatever.  But  woridng  with  anyone 
else  around  the  area,  that  we  would  have 
difficulty  with. 

Other  commenters  (Ex.  14-27, 14-28, 
14-73, 14-78)  suggested  that  OSHA,  in 
some  way,  permit  the  attendant  to 
perform  other  duties.  These  commenters 
suggested  that  OSHA  permit  attendants 
to  pass  tools,  machinery  or  other 
equipment  to  the  entrant,  but 
emphasized  that  the  attendant  must  not 
leave  the  immediate  area  of  the  confined 
space  entrance.  For  example,  Robert  J. 
Cordes  &  Associates  (&c.  14-28)  stat^: 

'There  is  nothing  wrong  with  the  attendant 
performing  duties  which  you  mentioned 
(passing  tools,  etc.).  The  important  thing  is 
that  the  attendant  stay  at  the  opening  and  not 
go  100  feet  away  to  get  pipe  for  a  job. 

Arizona  Electric  Power  Company 
(AEPCO,  Ex  14-73)  agreed,  stating: 

AEPOO  feels  if  work  inside  the  space  is 
dangerous  enough  to  require  an  attendant, 
that  attendant  needs  to  remain  at  the 
entrance  and  devote  his  attention  to  the 
safety  of  those  inside.  We  see  no  problem 
with  the  attendant  passing  tools  or  supplies 
to  those  inside  provided  sight  or  voice 
contact  remains  possible  during  said  duties. 


”  OSHA  notM  feat  this  testimony  implies  that 
the  "watchman”  identified  by  Mr.  Donatoo  is 
considered  an  attendant  In  t^  particular  case, 
once  the  ‘‘watchman”  entered  the  confined  space, 
that  employee  would  no  longer  be  considered  an 
attendant  Paragraph  (iK4)  of  the  fiital  rule  requires 
an  attendant  to  be  stationed  outside  the  permit 
space  at  all  times  during  entry  operations.  Duties 
tl^t  would  require  the  attendmt  to  enter  a  confined 
space  to  help  another  employee  are  not  pennitted 
the  final  rule.  The  attendant  must  not  place  any 
portion  of  his  or  her  body  into  the  permit  space. 
However,  tools  and  equipment  may  be  pas^  to 
authorized  mtiants  by  means  of  handlines. 


Northwest  Pipeline  Corporation  (NPC, 
Ex.  14-27)  suggested  that  OSHA  not 
prohibit  additional  duties  by  the 
attendant  becatise  other  language  in  the 
proposal  prohibited  the  attendant  from 
leaving  the  permit  space.  NPC  stated: 

Paragraph  (f)  seems  clear  enough  to 
prohibit  the  attendant  from  leaving  the 
permit  space,  particularly  in  light  of  the 
requirement  for  keeping  accurate  count  of  all 
entrants,  determination  of  the  suitability  of 
the  space  for  continued  occupancy  and 
maintenance  of  effective  and  continuous 
communication.  Activities  directly  related  to 
the  entry,  such  as  passing  tools,  should  be 
allowed  but  the  attendants’  attention  should 
not  be  distracted  by  assignment  of  unrelated 
tasks. 

Some  commenters  (Ex.  14-28, 14-78) 
suggested  that  OSHA,  by  allowing  the 
attendant  to  perform  other  activities 
related  to  attending  the  space  involving 
contact  with  the  entrants,  could  even 
increase  entrant  safety.  For  example, 
Pennwalt  Corporation  (Ex.  14-78) 
stated: 

As  noted  by  OSHA,  the  provisions 
covering  attendants  and  entrants  are 
designed  to  complement  each  other.  It  is 
important  that  the  entrant  maintain  contact 
with  the  attendant  in  order  to  determine  any 
behavioral  changes  or  changes  in  work 
environment.  A  most  effective  and  practical 
method  of  maintaining  this  contact  is  for  the 
attendant  to  pass  and  receive  tools  and 
materials  and  to  discuss  the  progress  of  the 
job  with  the  entrant  or  entrants.  This 
provides  routine  contact  and  alerts  the 
attendant  to  any  change  in  either  behavior  or 
conditions  that  would  require  termination  of 
the  entry.  This  allows  the  attendant,  when 
necessary,  to  order  evacuation  and  summon 
rescue  teams  promptly. 

Robert  J.  Cordes  &  Associates  (Ex.  14- 
28)  also  took  this  position,  arguing  as 
follows: 

There  is  good  derived  from  the  attendant 
keeping  active;  he  does  not  become  as  bored 
with  his  job,  he  is  aware  of  the  status  of  the 
job,  and  he  knows  the  locations  of  employees 
inside  the  confined  space.  The  attendant 
should  also  be  certain  the  atmosphere  and 
working  conditions  have  not  changed;  he  can 
be  the  person  who  conducts  tests. 

OSHA  concludes  that  it  is  essential 
for  the  attendant  to  maintain  his  or  her 
efforts  to  monitor  and  protect 
authorized  entrants.  The  Agency 
believes  that  authorized  entrants  will  be 
endangered  if  the  attendant  is  distracted 
from  these  duties.  If  an  attendant 
performs  tasks  that  devote  his  or  her 
attention  to  jobs  that  are  unrelated  to  the 
safety  of  employees  within  the  permit 
space,  an  emergency  condition  inside  or 
outside  the  space  could  go  undetected 
imtil  injury  or  death  results.  Those  who 
commented  on  Issue  6  of  the  NPRM 
obviously  agree  with  this  conclusion. 
However,  OSHA  also  recognizes  that 
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some  tasks,  particularly  those  that 
enhance  the  attmidant’s  knowledge  of 
conditions  in  the  permit  space,  can  be 
performed  safely  by  the  attendant. 
Accordingly,  in  order  to  protect 
authorized  entrants  from  unnecessary 
hazards,  OSHA  has  decided  to  allow 
attendants  to  perform  only  such  duties 
as  will  not  hinder  their  primary 
function  of  monitorL^  and  protecting 
authorized  entrants.  Tnerefore, 
paragraph  (i){10)  of  the  final  rule 
prohibits  attendants  from  performing 
duties  that  will  interfere  with  this 
frmetion.  Passing  tools  to  authorized 
entrants  and  monitoring  the  atmosphere 
of  the  permit  space  are  among  the  types 
of  duties  that  would  be  permitted, 
provided  the  attendant  does  not  break 
the  plane  of  an  opening  into  the  space. 
The  repair  of  equipment,  on  the  other 
hand,  would  distract  an  attendant,  so 
that  he  or  she  could  not  adequately 
monitor  or  protect  authorized  entrants, 
and  would  be  prohibited. 

Paragraph  (j).  Duties  of  entry 
supervisors. 

Many  of  the  accidents  in  the 
rulemaking  record  resulted  from  the 
employer’s  lack  of  enforcement  of 
confined  space  entry  rules.  Under  the 
OSH  Act,  employers  bear  the  primary 
responsibility  for  their  employees’ 
safety.  Employers  must  take 
responsibility  to  ensure  that  acceptable 
ent^  conditions  exist  before  entry 
begins  ainl  during  entry  operations  and 
to  enforce  work  practices  necessary  for 
employee  safety.  Too  many  times,  a 
permit  space  entrant  has  biran  made 
responsmle  for  his  or  her  own  safety, 
even  when  that  employee  was 
dependent  on  others  to  ensure  the 
presence  of  acceptable  entry  conditions. 

In  order  to  place  the  burdfen  of 
employee  safety  on  employers,  the  final 
rule  requires  each  permit  space  entry  to 
have  an  entry  supervisor,  who  has 
overall  accountability  for  safe  entry 
operations.  The  final  rule  requires  the 
entry  supervisor  to  verify  the  existence 
of  acceptable  entry  concUtions  and  the 
presence  of  rescue  and  emergency 
services,  to  authorize  the  entry  (which 
is  evidenced  by  his  or  her  signature  on 
the  permit),  to  remove  unauUrorized 
persons  from  the  space,  and  to  terminate 
the  entry  operation  when  necessary. 
OSHA  lielieves  that  these  rules  will 
compel  employers  to  assume  * 
responsibility  for  safety  during  permit 
space  entry  onerations. 

Paragraph  (j)  of  the  final  rule,  the 
eqviivalent  of  the  “duties”  portion  of 
paragraph  (g)  of  the  proposed  rule, 
enumerates  the  duties  of  the  entry 
supervisor.  In  proposed  paragraph  (g), 
the  individual  responsible  for  the  entry 


was  called  the  “individual  authorizing 
or  in  charge  of  entry”.  As  noted  in  the 
summary  and  explanaticm  of  the 
definition  of  “entry  supervisor”  earlier 
in  this  section  of  the  preamble,  OSHA 
is  using  this  term  in  the  final  rule  in 
place  of  the  proposed  term. 

Paragra^  (])(!)  of  the  final  rule 
requires  me  entry  supervisor  to  know 
the  hazards  which  may  be  faced  during 

This  provision  was  not  contained  in 
the  proposed  standard.  Some 
conunenters  (Ex.  14-174, 14-173) 
specifically  recommend^  that  entry 
supervisors  receive  the  same  training 
regarding  hazard  recognition  as 
authorize  entrants. 

OSHA  has  accepted  these 
recommendations.  As  noted  in  the 
summary  and  explanation  of  final 
paragraph  (g)(1)  earlier  in  this  section  of 
the  preamble,  the  rulemaking 
participants  agreed  that  personnel 
involved  in  permit  space  entry 
operations  should  have  whatever 
training  is  needed  to  be  able  to  perform 
duties  under  the  final  rule.  In 
paragraphs  (h)(1)  and  (i)(l)  of  the  final 
rule,  authorize  entrants  and  attendants 
respectively  are  reqtiired  to  know  what 
hazards  may  be  focm  during  a  permit 
space  entry  operation.  Since  the  entry 
supervisor  is  responsible  for  all  aspects 
of  the  entry  operation  it  is  (mly 
reasonable  that  he  m  she  be  expected  to 
know  at  least  as  much,  if  not  more,  than 
authorized  entrants  and  attendants. 
Therefore,  OSHA  has  adopted  a  specific 
requirement  fw  the  entry  supervisor  to 
know  the  hazards  which  may  be  faced 
during  ent^. 

Paragraph  ())(2)  of  the  final  rule 
requires  the  entry  supervisor  to  verify, 
by  checking  that  the  appropriate  entries 
have  been  made  on  the  permit,  that  all 
tests  specified  on  the  pormit  have  been 
conducted  and  that  all  procedures  and 
equipment  specified  on  the  permit  are 
in  place,  before  endorsing  the  permit 
and  allowing  entry  to  be^. 

This  provinon  corresponds  to 
proposM  paramphs  (g)(l)(i)  and 
(g)(l)(ii),  on  which  no  substantive 
comments  were  received.  These  two 
paragraphs  from  the  proposal  have  been 
combined  in  the  final  rule  to  clarify  that 
the  entry  supervisor  is  required  to  check 
that  the  pen^t  has  been  completed  and 
that  the  entry  conditions  meet  those 
specified  on  the  permit  The  language 
from  the  proposm  has  been  modified 
somewhat  to  specify  precisely  what  the 
entry  supervisor  is  require  to  check.  For 
example,  propiosed  paragraph  (g)(l)(i) 
cont^ed  the  term  “requisite 
information”,  and  paragraph  (gKl)(ii) 
contained  the  term  “necessary 
procedures,  practices  and  equipment”. 


So  that  it  is  clear  what  information  is 
required  to  be  examined,  the  Agency 
has  substituted  the  terms  “tests 
specified  by  the  permit”  and 
“procedures  and  equipment  specified 
by  the  permit”.  These  clarifications  to 
language  of  the  proposed  provisions 
provide  consistency  between  paragraphs 
(f)  and  (i)(2)  of  the  final  rule. 

Paragraph  ())(3)  of  the  final  rule 
requires  the  entry  supervisor  to 
terminate  the  entry  end  cancel  the 
permit  as  required  by  paragraph  (e)(5)  of 
the  final  rule.  This  provision  combines 
the  requirements  proposed  in 
paragraphs  (g)(l)(iv)  and  (g)(l)(v),  on 
whi^  no  significant  comments  were 
received.  The  substantive  portion  of  the 
proposed  provisions  (that,  is  when  these 
actions  are  required)  has  been  placed  in 
paragraph  (e)(S)  of  the  final  rule, 
discussed  earlier. 

Paragraph  ()K4)  of  the  final  rule 
requires  the  entry  supervisor  to  verify 
that  rescue  services  are  available  and 
that  the  means  for  s\unmoning  them  are 
operable.  The  proposed  rule  did  not 
contain  a  corresponding  provision 
explicitly  impo^g  this  duty  on  the 
entry  supervisor.  Imposed  paragraph 
(h),  however,  would  have  requi^  the 
employer  to  have  an  in-plant  rescue 
team  or  an  arrangement  under  which  an 
outside  rescue  team  would  respond  in 
an  emergency.  Additionally,  OSHA 
proposed  (in  paragraph  (c)(8))  that 
emplowrs  implement  and  provide  the 
procedures  and  equipment  necessary  to 
rescue  entrants  from  permit  spaces  and 
(in  paragraph  (g)(l)(ii))  that  the  entry 
supervisor  determine  that  the  necessary 

Jirocedures,  practices,  and  equipment 
or  safe  ent^  are  in  efiect.  OSHA 
believes  that  the  inclusion  of  paragraph 
(j)(4)  in  the  final  rule  will  emphasize  the 
need  for  the  entry  supervisor  to  assure 
that  rescue  and  emergency  services  are 
indeed  readily  available  before  entry. 
Since  the  employer  delegates 
responsibility  for  safe  permit  entry  to 
the  entry  supervisor,  it  is  reasonable  and 
consistent  with  the  rescue  provisions  in 
the  permit  program  to  specify  that  the 
entry  supervisor  verify  the  availability 
of  rescue  services  and  the  operability  of 
the  means  for  summoning  them. 

Paragraph  (|)(5)  of  the  final  rule 
requires  the  entry  supervisor  to  remove 
unauthorized  in^viduals  who  enter  or 
who  attempt  to  enter  the  permit  space 
during  entry  operations. 

This  provision  is  based  on  proposed 
paragraph  (g)(2),  which  would  have 
required  the  entry  suparvisor  to  remove 
“unauthorized  personnel  who  are  in  or 
near  mtry  permit  spaces.”  This 

E revision  of  the  proposal  was  criticized 
y  some  commenters  (Ex.  14-86, 14- 
150, 14-161, 14-170, 14-188)  as  being 


I 
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the  confined  space  entry  as  being  in  a 
"plant”. 

Also,  the  Service  Employees 
Industrial  Union  (Ex.  14-148)  stated 
that  the  term  “rescue  crew”  should  be 
used  because  “Many  confined  space 
workers  do  not  work  in  a  plant  setting.” 
Additionally,  the  American  Petroleum 
Institute  (Ex.  14-168)  stated: 

API  requests  this  term  be  changed  to  “site 
rescue  capability”,  since  some  member 
companies  have  expert  employee  rescue 
personnel  available  on  call  (not  necessarily 
in-plant)  that  can  provide  rescue  as  rapidly 
as  an  independent  outside  rescue  team. 
***** 

In  addition,  the  definition  should  be 
expanded  to  recognize  that  the  rescue 
capability  may  comprise  other  workers 
(outside  the  permit  space)  who  have  been 
trained  to  perform  rescues  in  the  particular 
tyi)e  of  permit  space.  At  issue  is  the  best  way 
to  provide  rescue  capability  at  the  small, 
remote  installations  where  outside  rescue 
teams  do  not  exist. 

OSHA  agrees  with  these  comments. 
Also,  the  term  “rescue  team”  is  a 
misnomer,  because  there  could  be  cases, 
such  as  when  non-entry  rescue  systems 
are  used,  in  which  one  person  will  be 
responsible  for  the  rescue  of  authorized 
entrants.  As  discussed  under  the 
summary  and  explanation  of  paragraph 
(k)(l)  of  the  final  rule,  OSHA  is  treating 
all  rescue  services  alike,  whether  they 
are  provided  by  the  employer  whose 
permit  space  is  being  entered  or  by 
another  employer  and  whether  they  are 
stationed  on-  site  or  ofi-site.  Therefore, 
the  Agency  has  adopted  the  term 
“rescue  service”  to  refer  to  all  rescue 
personnel  provided  to  remove  injured 
entrants  from  permit  spaces. 

The  introductory  language  of 
proposed  paragraph  (h)  treated  “in- 
plant”  and  “outside”  rescue  teams  as 
equally  acceptable  options  for 
employers.  In  the  prehearing  comment 
period,  OSHA  received  several 
comments  (Ex.  14-41, 14—45, 14-54, 
14-63, 14-94)  contending  that 
employers  should  take  into  accormt  the 
response  time  for  rescuers  when 
choosing  between  the  use  of  in-plant 
and  outside  rescue  services.  In 
particular,  these  commenters  were 
concerned  that  authorized  entrants  who 
were  not  rescued  from  a  hazardous 
atmosphere  within  4  to  6  minutes 
would  be  incapacitated  or  killed.  For 
example,  one  of  the  commenters  (Ex. 
14-41)  stated: 

The  outside  rescue  team  is  a  fine  choice  for 
small  employers  but  fails  to  consider 
response  times  involved  (the  time  (interval) 
between  calling  the  rescue  squad  for  help 
and  the  time  they  arrive  on  the  scene.)  A 
person  can  only  go  four  to  six  minutes 
without  oxygen  before  brain  damage  begins. 


After  six  minutes  the  (likelihood)  of  the 
victim  recovering  from  the  lack  of  oxygen  is 
minimal.  Therein  an  outside  resctie  team 
needs  to  be  able  to  arrive  within  four  minutes 
in  order  to  do  the  victim  any  good. 

Another  commenter  (Ex  14-54) 
expressed  the  following  concerns  about 
the  response  times  of  outside  rescue 
services: 

The  fourth  point  is  on  Page  24094  as  to 
employers  who  choose  to  use  outside  rescue 
services. 

There  is  no  mention  of  Response  Times.  If 
they  cannot  get  there  in  4  to  6  minutes,  they 
will  not  be  doing  rescuel  They  will  be  doing 
body  recovery! 

Your  Proposed  Standard  should  read: 
“Employers  who  choose  to  use  outside 
rescue  services  should  evaluate  realistic 
response  times,  and  training  and  equipment 
that  the  outside  rescue  service  has  avdlable.” 
Then  have  the  outside  rescue  service  train 
and  practice  at  various  locations  throughout 
your  facility.  Only  then  can  you  make  a 
sensible  dedsion  to  use  an  outside  rescue 
team  or  form  your  own  in-house  team. 
(Emphasis  was  supplied  in  original.] 

Still  another  commenter  (Ex.  14-94) 
noted  the  ANSI  recommendation  on 
response  times,  as  follows: 

ANSI  Z117  advises  that  treatment/rescue  of 
a  person  suffering  cardio/pulmonary  arrest  in 
a  confined  space  should  l^n  within  four 
minutes  for  the  victim  to  have  the  best 
chance  of  foil  recovery. 

Some  commenters  recommended  that 
OSHA  not  permit  the  use  of  outside 
rescue  teams.  For  example,  the 
Tennessee  Valley  Authority  (Ex.  14-36) 
stated: 

We  recommend  that  employees  should  not 
have  the  option  of  having  either  an  in-plant 
rescue  team  or  an  outside  rescue  team 
because  accidents  associated  with  confined 
spaces  require  an  immediate  response  and 
rescue  efforts  (to)  begin  quickly. 

The  International  Brotherhood  of 
Teamsters  (Ex.  14-109)  argued  that 
outside  rescue  services  could  not 
respond  quickly  enough,  as  follows: 

Keeping  in  mind  the  risk  of  asphyxiation, 
we  object  to  Section  (h)(2)  which  allows  the 
employer  to  use  outside  rescue  services.  In 
confined  space  emergencies,  outside  rescue 
teams  will  very  rarely  he  able  to  respond 
quickly  enou^.  As  NIOSH  points  out  on  p. 
40  of  the  Citation  Document  on  Working  in 
Confined  Spaces,  “Since  irreversible  brain 
damage  can  occur  in  approximately  4 
minutes  in  an  oxygen  deficient  atmosphere, 
it  is  essential  that  resuscitation  attempts 
occur  within  that  time.”  In  two  fatality  cases 
involving  entry  into  tanker  trucks  where  we 
have  information  on  response  time  by 
outside  emergency  responders,  the  time  it 
took  to  retrieve  the  victims  from  the  cargo 
tanks  was  more  than  20  minutes,  and 
approximately  30  minutes.  (See  NIOSH 
FACE-87-27-11,  and  the  case  file  on  OSHA 
Inspection  101314110.)  (Emphasis  was 
supplied  in  original.] 


The  Qua^cer  Oats  Company  (Ex  14- 
173)  presented  several  reasons  why 
OSHA  should  not  allow  outside  rescue 
services  to  be  used,  as  foUows: 

The  employer  has  an  option  of  either  using 
outside  rescue  services  at  fanning  an  in-plant 
rescue  team.  This  option  poses  at  least  tfoee 
problems: 

1.  Response  time  of  an  outside  team  may 
be  quite  lengthy  and  unpredictable. 

2.  Capabilities  of  an  outside  rescue  team 
cannot  be  assiued  without  extensive 
evaluation  on  a  local  basis. 

3.  Outside  rescue  teams  will  likely  lack  the 
additional  preparation  time  needed  to 
identify  and  develop  entry  procedures  for  the 
multitude  of  confined  spaces  to  which  they 
will  he  exposed? 

Our  recommendation  would  be  to  place 
primary  responsibility  for  rescue  on  the 
employer.  An  in-house  rescue  team  hu  a 
lower  response  time,  can  be  better  equipped, 
and  has  specific  knowledge  about  the 
confined  space  they  will  be  entering. 

On  the  other  hand,  some  of  the 
comments  argued  that,  if  the^mtside 
rescuer’s  response  time  was  reasonable, 
employers  should  be  allowed  to  use 
outside  rescue  services  in  lieu  of  an  in- 
house  team.  For  example,  AMOCO 
Corporation  (Ex.  14-124)  stated: 

The  term  "in  plant”  implies  that  OSHA 
intends  for  the  rescue  team  to  be  physically 
present  in  the  plant  during  the  entiie  time  an 
entrant  is  inside  of  a  pmmit  required 
confined  space.  An  “in  plant”  rescue  team  is 
not  requir^  in  the  proposed  rule  rad 
employers  may  (choose]  to  use  an  outside 
rescue  team  instead.  Qearly,  response  time  is 
a  critical  factor  in  determining  whether  an  off 
site  rescue  team  is  sufficient  to  protect  the 
entrants.  Certainly,  the  response  time  for  an 
employee  response  team  which  is  on  call 
could  be  comparable  to  an  outside  team. 
Therefore,  we  believe  that  OSHA  should 
allow  the  employer  to  decide  for  which 
conditions  or  spaces,  the  rescue  team  could 
be  on  call. 

The  American  Feed  Industry 
Association  (Ex.  14-160)  also  supported 
the  flexibility  set  out  in  the  propel, 
stating: 

APIA  supports  OSHA’s  basic  approach  of 
permitting  the  use  of  either  an  in-plant 
rescue  team  or  an  outside  rescue  team.  This 
flexibility  allows  individual  employers  to 
adopt  the  approach  that  is  best  for  foeir 
needs. 

In  response  to  these  comments,  the 
Agency  solicited  testimony  and 
comments  regarding  the  use  of  outside 
rescue  teams  in  Issue  12  of  the  hearing 
notice.  In  the  hearing  notice  (54  FR 
41463),  OSHA  noted  that  atmospheric 
hazards  which  deprive  authorize 
entrants  of  a  safe  air  supply  generally 
pose  life-  threatening  situations  after 
about  five  minutes,  though  some 
hazards  incapacitate  or  Idll  even  faster. 

Some  hearing  participants  testified 
against  the  use  of  outside  rescue  teams. ' 


4526 


Federal  Regialer  /  Vol.  58,  No.  9  /  Thursday,  January  14,  1993  /  Rules  and  Regulations 


For  examine,  Mr.  Eric  Fnunin, 
representing  the  Amalgamated  Clothing 
and  Textile  V/otkats  Union  (Washington 
Tr.  580-581),  testified  at  the 
Washington  hearing  as  follows: 

rd  like  to  {ust  make  one  followup  oxnment 
as  to  what  Ivother  Walker  stated  nqjarding 
the  question  of  rescue  teams,  outside  rescue 
teams.  He  mentioned  a  necessity  of 
establishing  some  sort  of  time  to  travel 
requirement  and  the  whole  notion  of  how  fu 
away  can  a  rescue  team  legitimately  be. 

I  went  through  an  experience  recently  of 
trying  to  get  fire  insurance  on  a  house  in  a 
relatively  rural  area.  And  if  you  have  ever 
done  that,  you’ll  discover  that  if  you’re  a 
certain  number  of  miles  from  a  fiin  house, 
you  can  forget  getting  fire  insurance.  And  die 
insurance  i^ustry  understands  quite  well 
what  it  means  to  establish  strict  (riterla. 
quantitative  criteria,  to  determine  distance 
when  titose  distances  make  all  the  difference 
in  preserving  property.  And  we  fiiink  that 
OSHA  should  recognize  the  importance  of 
reason^iie  and  protective  quantitative 
criteria  far  the  acceptability  of  outside  rescue 
teems  regarding  time  to  travel. 

Otherwise,  we  ate  going  to  have  a  lot  of 
outside  rescue  teams  who  are  basically 
nodiing  more  than  an  ambulance  squad  that 
take[s]  people  to  die  morgue. 

Additionally,  Ms.  Diane  Factor, 
representing  die  AFL-QO  (Chicago  Tr. 
318-319),  testified; 

'The  employer  should  be  required  to  have 
an  in-plant  rescue  teem  whenever  possible. 
The  team  needs  to  be  available  within  three 
minutes  of  an  emargmicy  to  begin  rescue.  An 
outside  reecue  team  can  never  be  as  effective 
as  a  weU-trained  in-plant  team.  Drills  should 
be  mandated  as  part  of  die  standard  to  ensure 
that  rescue  skills  are  up-to-date.  An  outside 
team  should  only  be  used  it  is  absolutely 
impossible  to  prepare  an  in-plant  team.  This 
option  should  be  available  to  employers 
upon  request  using  the  variance  procure. 

Mr.  Corley,  representing  the  National 
Association  of  Manufacturers  (Qiicago 
Tr.  124),  testified  as  follows  when  a^ed 
what  the  appropriate  response  time 
would  be  for  an  outside  rescue  service: 

I  don’t  mean  to  be  cute  whm  I  say  this,  but 
the  only  answer  I  can  come  up  vrith  is  as 
quiddy  es  possible.  I  don’t  Imow  what  the 
appropriate  tune  ie  for  people  who  don’t 
have  trained  first-aiders,  but  who  have  a 
nearby  medical  facility.  I  don’t  know  [what] 
that  time  is.  In  general,  if  the  rescue 
capability  takes  more  than  five  minutes  it’s 
generally  too  late. 

On  the  other  hand,  some  hearing 
participants  recognized  the  problems 
faced  by  amall  employers  in  training 
and  maintaining  oa-  site  rescue  teams 
(Ex.  69, 106;  Washington  Tr.  286, 400- 
481;  Chicago  Tr.  318-210, 536).  They 
argued  that  it  was  not  always  practit^ 
for  such  employers  to  train  employees  at 
the  woricsita  in  rescue  tediniquee.  For 
example,  Dow  dbemical  Company  (Ex. 


69)  discussed  the  problmns  involved,  as 
foUows: 

We  require  the  best  eSort  possible  to 
prevent  or  miniTniM  any  hazard  prior  to  the 
entry  of  personnel.  Our  experience  indicates 
that  this  provides  the  best  results  no  rescues 
necessary.  However,  we  recognize  that  the 
potential  need  for  rescue  existis]  so  we 
expect  our  locations  to  develop  an  on  site 
rescue  plan  which  will  Include  where 
appropriate  an  off  site  rescue  (fire 
depotment ...  emergency  response  team,  etc.) 
team.  The  three  previous  writnesses  have  a 
site  rescue  team  at  their  iespect(ive]  locations 
that  have  special  training.  However,  we  have 
several  loc^ons  fiiat  don’t  have  the 
frequency  of  confined  space  entry  or  fixe 
resources  to  have  dedicated  rescue  teems  that 
woxild  meet  the  criteria  mentioned  on  issue 
eleven  (rescue  team  qualifications  and 
training  so  fiiey  (oomdinatel  efforts  with  the 
local  emergency  effort,  e.g.  15  person 
operation  in  Gc^umbus,  (^o.  And  as 
previous  testimony  indicated  even  an  (on- 
jsite  team  can  ixit  always  respond  within 
four  minutes  of  the  first  percrivsd  problem 
with  an  entrant 

The  American  Society  of  Safety 
Engineers  (ASSE,  Chicago  Tr.  617) 
argued  that  the  important  factor  was 
whether  or  not  an  employee  could  be 
rescued  quiddy  enough.  On  behalf  of 
ASSE,  Mr.  Jade  Dobson  testified  as 
follows: 

Regarding  Issue  Na  12,  the  criteria  to  be 
used  should  be  the  safe  removal  of  an  entrant 
in  fima  to  save  a  life.  If  a  life  can  be  saved 
by  outside  rescue  teams,  then  they  should  be 
allowed.  In  an  immsdiately  dangerous  to  life 
and  health  atmosphere  or  asphy^tkm,  time 
should  be  the  parameter  for  decision  making. 
The  explanatory  paragraph  in  the  ANSI 
Standi  in  Secthm  14.1.2  addresses 
emergency  treatment  beginning  within  four 
minutes  fat  persons  with  cardiopulmonary 
arrest 

Several  witnesses  (Chicago  Tr.  537; 
Houston  869, 956, 1009)  related  the 
response  times  of  their  on-site  rescue 
teams.  Only  half  of  these  teams  could 
always  respond  in  under  4  minutes,  and 
the  times  induded  only  that  necessary 
to  arrive  at  the  permit  space.  Additional 
time  would  be  necessary  to  enter  the 
space  and  remove  the  entrant.  Other 
witnesses  (Ex.  14-208;  Washington  Tr. 
427, 480-481, 576)  stated  that  no  rescue 
team  could  adequately  resprmd  within  4 
minutes. 

OSHA  believes  that  the  need  to 
respond  as  quiddy  as  possible  to  an 
emergency  i^thin  a  permit  spaces 
indicates  a  preference  for  on-site  rescue 
teams  wherever  it  is  practical  for  the 
employer  to  provide  a  rescue  capability. 
The  response  times  of  on-site  rescuers 
will  risually  be  much  shorter  than  those 
for  typical  off-  alto  teacue  and 
emergency  servicee.  Unfortunately,  the 
responee  of  oc-dte  teems  is  not  always 
suffident  to  ensure  to  rescue  of  entrants 


within  the  4-mlnute  time  period 
acknowledged  as  the  goal  for  successful 
rescue  of  entrants  overcome  by  oxygen 
defidency.  Additionally,  the  Agency 
realizes  that  some  employers  (small 
business  employers  in  particular)  will 
not  be  able  to  provide  me  type  of  in- 
house  rescue  expertise  required  by  the 
final  standard.  Furthermore,  because 
they  are  dedicated  to  responding  to  all 
types  of  medical  emergendes,  on-site 
rescue  services  are  typically  bettm 
eqmpped  to  treat  injured  employees. 

In  light  of  the  fact  that  even  the  best 
rescue  methods  can  barely  respond  to 
an  emergency  or  retrieve  an 
incapadtated  employee  from  a  permit 
space  within  4  minutes  and  that  many 
cannot  respond  that  quickly,  OSHA 
believes  that  it  is  simply  not  reasonable 
for  the  Agency  to  require  employers  to 
develop  capability  to  provide  rescue 
within  4  minutes  of  an  emergency  alert, 
regardless  of  cost  or  practicality.  More 
importantly.  OSHA  is  concerned  that 
requiring  employers  to  provide  any  set 
response  time  would  encourage  the 
attempted  rescue  of  entrants  before  all 
precautions  necessary  to  ensure  the 
safety  of  rescue  personnel  were  taken. 
The  Agency  believes  that  emergency 
conditions  may  induce  rescuers 
(espedally  those  who  are  not  full  time 
rescuers)  to  rush  into  the  permit  space, 
in  spite  of  the  training  required  vmder 
the  final  rule.  Considering  that  the 
inddent  data  in  the  record  document 
that  most  of  those  killed  in  permit  space 
entries  are  would-be  rescuers,  the 
Agency  believes  that  the  final  rule 
should  stress  non-entry  rescue  methods 
and  provisions  for  the  safety  of  rescue 
personnel  rather  than  the  time  for  such 
personnel  enter  a  permit  space  and  to 
remove  an  mitrant. 

For  these  reasons,  OSHA  has  taken 
several  actions. 

(1)  The  Agency  has  carried  forward 
the  proposal’s  acceptance  of  both  on-site 
and  off-site  rescue  services.  The 
employer  whose  emplo3^ees  enter  permit 
spaces  must  arrange  for  rescue  and 
emer^ncy  services  to  be  provided. 

(2) ^e  final  rule  incorporates  a 
provision  (discussed  under  the 
summary  and  explanation  of  paragraph 
(k)(l)  later  in  this  section  of  the 
preamble)  for  employers  providing 
rescue  services  to  equip  and  train  the 
rescue  personnel  properly.  This 


OSHA  reolizM  that  oxygen  deficiaBcy  is  not 
the  only  hazard  feced  by  authorized  entrants, 
though,  as  aotad  earllar,  it  is  foe  leading  cause  of 
death  of  peradt  space  entfants.  Some  hamrds  will 
require  a  quickari«q>onae  in  order  to  Hve  foe 
entrant  other  hazards  need  not  be  responded  to  as 
quickly.  OSHA  does  briieve  that  a  4-iniButa  time 
limit  on  removing  an  incapadtated  entrant  from  a 
pwmit  space  sfaorid  be  foe  goal  of  every  rescue 
plan. 
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provision  applies  equally  to  employers 
who  provide  rescue  services  for  their 
own  entrants  and  to  employers  who 
provide  rescue  services  for  other 
employers’  authcmzed  entrants. 

(3)  OSHA  has  incorporated  a 
provision  (discussed  under  the 
summary  and  explanation  of  paragraph 
(k}(3)  later  in  this  soition  of  the 
preamble)  requiring  employers  to 
provide  retrieval  s3rstBms  or  methods 
whenever  an  authorized  entrant  enters  a 
permit  space,  unless  the  employer  can 
demonstrate  that  the  retrieval 
equipment  would  increase  the  overall 
risks  of  entry  or  that  it  would  not 
contribute  to  the  rescue  of  the  entrant. 

The  Agency  believes  that  these 
acticms  will  help  to  ensure  the  safe  and 
effective  rescue  of  injured  employees 
and  will  also  {uovide  flexibility  for 
employers  to  choose  the  type  of  rescue 
service  that  best  meets  the  demands  of 
the  workplace.  OSHA  acknowledges 
that  the  rescue  provisions  of  the  final 
rule  will  not  ensure  that  all 
incapacitated  entrants  will  be 
successfully  rescued  from  pennit 
spaces.  However,  OSHA  believes  that 
prevention  of  emergencies  in  permit 
spaces  is  the  most  effective  approach  to 
tUs  problem.  The  basic  thrust  of  this 
final  rule  is  to  require  the  employer  to  ' 
plan  for  entries  into  permit  spaces  and 
to  provide  for  acceptable  entry 
conditicms,  in  (»der  to  minimize  the 
chances  that  emergency  conditions  will 
arise  during  entry.  OS^  further 
believes  that  when  rescue  is  necessary, 
the  rescue  provisicms  of  the  final  rule 
ensure  the  safety  of  employees 
performing  rescue  duties.  This  is 
particularly  important  in  light  of  the 
accident  data  in  Exhibit  13->16.  which 
indicate  that  more  would-be  rescuers 
have  been  killed  than  entrants.  (This 
point  was  noted  in  the  preamNe  to  the 
proposal,  54  FR  24082.) 

Paragraph  (kKl)  of  tlm  fiiul  rule, 
which  is  based  on  proposed  paragraph 
(h)(1),  sets  requirements  for  rescue 
services,  lliese  provisions  apply  to  any 
emplo3rer  who  has  employees  enter 
permit  spaces  to  perform  rescue  duties. 

Propo^  paragraph  (h)(1)  would  have 
applied  only  to  in-plant  rescue  teams. 
Several  rulemaking  participants  (Ex.  14- 
54, 14-61, 14-63, 14-148, 14-213; 
Washington  Tr.  250-251;  Chicago  Tr. 
374;  Houston  Tr.  880)  recommmided 
that  the  capabilities  oi  outside  rescue 
services  be  addressed  as  well.  For 
example,  the  American  fridustrial 
Hygiene  Association  (Ex.  14-61)  stated: 

Minimum  qualificatknu  ibr  outside  rescue 
teams  should  also  be  specified.  These  teams 
should  comply  with  tlw  same  training 
requirements  as  the  in-pkmt  teams. 


The  commenters  who  objected  to  the 
term  "in-plant  rescue  teem”  (Ex.  14- 
118, 14-123, 14-161, 14-168, 14-170) 
recommended  using  the  term  rescue 
capability  so  that  the  regulation  would 
treat  all  rescue  services  alike. 

Additionally,  Mr.  Dick  Monczka  of 
the  International  Union,  United 
Automobile  and  Agricultural  Implement 
Workers  of  America  -  UAW,  testified 
(Chicago  Tr.  374)  as  follows: 

If  an  outside  rescue  teun  is  utilized  by  the 
plant,  there  nuut  be  prpvisionB  in  the 
standard  to  require  the  outside  rescue  service 
to  review  all  confined  space  at  least  on  an 
annud  basis.  The  outside  team  must  also 
review  on  at  least  a  bi-«muai  basis  all 
previously  issued  confined  space  permits  so 
they  understand  the  type  of  wc^  performed 
and  foe  hasaids  ancountered.  In  additkm,  a 
written  rescue  plan  must  be  developed  by  the 
outside  rescue  sendee  and  made  pi^  of  ^ 
company's  confined  spwee  program.  Practice 
sessions  must  occur  at  least  annually. 

Mr.  Jerry  Walker  cd  Chevron  was 
questimMd  by  Mr.  Thomas  H.  Seymour 
of  the  O^IA  pdnel  in  the  Houston 
public  hearing.  Tha  discussion  (Houston 
Tr.  880)  went  as  follows: 

SEYMOUR:  Yon  mentioned  about  outside 
rescue  teams  or  off-site  rescue  teams,  and  foe 
employers  are  ^ling  to  rely  on  them.  What 
kinds  of  criteria  do  you  thinlc  is  appropriate 
that  the  employer  should  utilize  if  he  it  going 
to  rely  on  such  an  outside  unit  to  determine 
whether  they,  in  fact,  can  be  relied  upon. 
What  kind  (d  questions  or  evaluations  a 
prudent  employer  make  in  finally  determine 
this  part  of  his  program  to  rely  on  those 
outside  services? 

WALKER:  Well,  typically  that  should  be 
trained  to  the  level  of  what  we  have  as  a  low- 
level  oneigwicy  medical  technician  training 
which  we  call  seecue  training.  And  we  would 
e]q>ect  that  foe  pec^le  that  we  would 
contract  with  or  that  we  would  have  respond 
would  (meet)  foat  low-level  of  rescue  training 
that  we  have  put  together. 

^YMOUR:  Would  you  think  it  would  be 
appropriate  for  the  host  employer  who  is 
going  to  rely  on  fois  outside  service  would 
make  availaUe  possibly  training  assistance 
that  they  can  come  in  and  actually  see  what 
kinds  of  space  foat  they  may  be  cdled  upon 
to  render  assistance  in  and  so  on,  ae  part  of 
their  orientation  or  possible  training? 

WALKER:  Yes.  Aj^  we  have  done  that 

SEYMOUR:  Would  that  be  a  nmmal 
practice?  Should  that  be  a  normal  practice? 

WALKER:  I  am  not  prepared  to  say  that  I 
am  saying  that  we  would  do  that 

SEYMOUR:  1  am  speaking  in  foe  Chevron 
orientation,  not  say  speaking  for  Shell  or 
anybody  else.  From  Chevron’s  point  of  view 
is  foat  considaied  a  normal  practice,  and  they 
would  do  that  if  they  were  going  to  rely  cm 
outside  people  for  assistanca? 

WALKER:  Ri^t  Yes. 

Mr.  John  Moran,  OSHA’a  expert 
witness,  noted  the  need  for  training  of 
all  rescuers  (Washington  Tr.  68),  as 
follows: 


Rescue.  In  none  of  the  confined  space 
events  previomly  analyzed  eras  rescue 
planned.  Where  impromptu  rescue  efforts 
occurred,  they  were  largely  unsuccessful  and 
often  resulted  in  additionri  fotalities.  Indeed, 
of  the  cases,  40  percent  of  the  victims  were 
would  be  rescuers.  NlOSH’s  estimate  is 
somewhat  higher  than  that  Workers  within 
confined  spaces  who  are  exposed  to  oxygen 
deficient,  asphyxiating  and  similar 
atmospheres  can  oftm  be  saved,  if  reecne  is 
prom^  and  appropriate  emergency  medical 
care  is  provided  within  four  minutes.  This 
argues  for  continuous  communication, 
appropriate  and  timely  removal  from  foe 
space  and  prompt  proper  emergency  medical 
care,  including,  at  a  minimum,  CPR  and  first 
aid  skills  appl^tion.  Rescue  attempts 
resulting  in  foe  death  of  rescuers  have  been 
conducted  by  untrained  on-site  fellow 
woricers  and  by  rescue  or  police  persemnri 
from  the  local  community.  Where  local 
community  responders  attmnpt  rescues  in 
confined  spaces,  they  are  in  great  jeopardy, 
imless  they  have  had  confin^  spaces  rescue 
training  and  are  aware  of  the  hazards 
presented  by  the  specific  space  they  are 
entering.  When  su^  rescuers  die,  foe  tragedy 
of  a  confined  space  event  is  extended  to  ^ 
community  as  weU,  which  is  all  [too]  often 
already  operating  with  scarce  resources  and 
margiMl  fire  and  rescue  coverage. 

As  noted  earlier,  OSHA  believes  diat 
it  is  important  to  protect  employees  who 
enter  permit  spaces  to  perform  rescue 
duties  regardless  of  who  their  employer 
is.  The  proposal  did  address  the  safety 
of  rescue  personnel  in  paragraj^  (h)(1); 
however,  those  requirements  would 
have  applied  only  to  in-plant  reacue 
teams.  The  proposal  did  not  explicitly 
address  the  safety  of  rescuers  of  outsMe 
rescue  providers.  In  the  final  rule, 

OSHA  is  applying  provisions 
corresponding  to  proposed  paragraph 
(h)(1)  (final  Sl910.146(k)(l))  to  all 
employers  providing  rescue  services. 
The  Agency  has  determined  that  this 
action  is  necessary  to  provide  protection 
for  employees  of  outs^  rescue  services 
as  well  as  those  of  in-plant  rescue 
teams. 

Paragraph  (kKl)(i)  requires  the 
employer  to  msure  that  personnel 
assigned  as  rescuers  are  equipped  with, 
and  trained  to  use,  all  personal 
protective  equipment  and  rescue 
equipment  necessary  to  enable  them  to 
enter  and  perform  rescue  operatiems  in 
the  employer’s  permit  required  confined 
spaces.  This  provision  is  oasically  the 
same  as  pnqmsed  paragraph  (hKlKi)>  on 
which  no  substantive  commmita  were 
received.  OSHA  has  made  aome 
editorial  changes  to  the  language 
contained  in  the  proposal.  For  example, 
as  noted  eerliw,  tne  final  rule  uses  tl^ 
term  “rescue  service”  in  place  of  die 
proposed  term  “in-plant  rescue  team”. 

Paragraph  (kXlKii)  requires  the 
members  of  the  reecue  service  to  be 
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trained  to  perform  their  assigned  rescue 
duties.  They  are  also  requir^  to  receive 
the  training  required  of  authorized 
entrants  imder  paragraph  (g)  of  the  final 
rule.  This  is  basically  the  same  as 
proposed  paragraph  (b)(l)(ii),  on  which 
no  substantive  comments  were  received. 
OSHA  made  editorial  changes  to  the 
language  contained  in  the  proposal  in 
order  to  correct  the  syntax. 

Paragraph  (k){l)(iii)  of  the  final  rule 
requires  rescuers  to  practice  making 
permit  space  rescues  at  least  once  every 
12  months,  by  means  of  simulated 
rescue  operations  in  which  they  remove 
diunmies,  manikins  or  actual  persons 
fiom  the  actual  permit  spaces  or  from 
representative  permit  spaces. 
Representative  permit  spaces  must,  vnth 
respect  to  opening  size,  configuration, 
and  accessibility,  simulate  the  types  of 
permit  spaces  from  which  rescue  is  to 
be  performed. 

This  provision  is  based  on  proposed 
paragraph  (h)(l)(iii).  Some  commenters 
(Ex.  14-U5, 14-63)  supported  the 
proposed  paragraph.  They  regarded 
rescue  practice  as  an  essential  part  of  a 
successful  entry  system.  They  pointed 
out  that  the  practice  readies  the  rescue 
team  for  emergencies  and  highlights 
deficiencies  in  rescue  procedures.  For 
example,  one  conunenter  (Ex.  14-63) 
stated: 

Simulated  rescue  practices  are  strongly 
endorsed.  The  employer  may  find  the 
respirators  provided  cannot  fit  through  the 
en^/exit.  Maryland  employers  and 
firefighters  have  had  this  unforhmate 
experience,  resulting  in  fetalities.  Such 
simulations  should  be  practiced  every  six 
months. 

On  the  other  hand,  ARCO  (14-123) 
stated: 

[T)he  requirement  for  practice  rescues  that 
would  be  representative  of  a  rescue  is  again, 
not  written  as  a  performance  standard. 

Rescue  teams  at  some  facilities  may  be  called 
upon  for  a  rescue  in  a  very  wide  range  of 
different  confined  space  rituations,  and  it  is 
unclear  how  they  could  determine  a  confined 
space  with  representative  size,  configuration, 
and  accessibility.  ARCO  reccHnmends 
modifying  this  requirement  to  train  rescue 
teams  simply  to  be  able  to  meet  their  goal, 
which  is  performing  rescues  quickly  and 
competently. 

Another  common  ter  (Ex.  14-160)  was 
concerned  that  this  requirement  was  too 
burdensome  and  that  the  phrase 
“representative  openings  and  portals 
whose  size,  configuration  and 
accessibility  closely  approximate  those 
of  the  permit  spaces”  could  be 
interpreted  to  require  difi^erent  practice 
sessions  over  the  course  of  the  year  if 
many  diflerent  size  openings  were 
found  at  the  workplace.  This  commenter 


recommended  the  elimination  of  the 
word  “closely”  from  the  text. 

The  Agency  agrees  that  the  language 
of  the  proposd  did  not  accoimt  for  the 
wide  diversity  of  types  of  rescue 
services  covered  by  the  final  nile.  While 
some  rescue  services  have  ready  access 
to  the  actual  permit  spaces  or  to  exact 
replicas  of  the  permit  spaces  for 
practice,  others  do  not.  OSHA  does  not 
Mlieve  that  it  is  always  appropriate  for 
employers  to  make  the  actual  permit 
spaces  safe  for  entry  simply  to  allow  the 
rescue  service  to  practice.  (Of  course,  if 
the  space  must  be  made  safe  for  entry  ^ 
for  other  reasons,  practice  could  be 
scheduled  as  part  of  the  entry 
operation.)  On  the  other  hand,  OSHA 
has  determined  that  rescue  service 
personnel  must  develop  and  maintain 
familiarity  with  the  types  of  permit 
spaces  from  which  rescue  may  be 
required. 

For  these  reasons,  OSHA  has  revised 
the  language  of  paragraph  (h)(l)(iii)  so 
that  the  final  rule  recognizes  practice  in 
actual  permit  spaces  or  ih  representative 
spaces  that  simulate  (rather  than 
“closely  approximate”)  the  permit 
spaces  to  m  entered.  In  this  way,  the 
rule  would  not  require  multiple  practice 
sessions  for  different  permit  spaces  with 
similarly  sized  and  configured 
openings.  The  rule  anticipates  that  there 
will  be  variations  between  similar 
permit  space  openings.  Additionally, 
the  rule  allows  outside  rescue  services 
to  practice  in  representative  spaces  that 
simulate  the  permit  spaces  they  might 
have  to  enter.  Thus,  these  services 
would  not  be  required  to  visit  every 
permit  space  every  year,  as  long  as 
practice  rescue  are  conducted  in 
representative  spaces  sometime  during 
the  year.  It  is  important  that  the  practice 
openings  resemble  those  of  the  actual 
spaces,  especially  in  means  of  access 
and  egress.  Otherwise,  as  noted  earlier, 
the  rescue  service  members  may  find 
that  they  have  trouble  getting  into  the 
space  wearing  personal  protective 
equipment  and  carrying  rescue 
equipment.  In  applying  this  rule,  the 
Agency  expects  employers  to  conduct 
practice  sessions  using  representations 
of  the  types  of  permit  spaces  the  rescue 
service  is  expected  to  enter  if  the  actual 
spaces  are  not  available  for  entry.  The 
final  rule  facilitates  practice  by  outside 
rescue  services  by  requiring  the  “host” 
employer  to  pro\dde  access  to  the 
permit  spaces  for  planning  wd  practice 
purposes. 

OSHA  disagrees  with  the  commenter 
(Ex.  14-123)  who  stated  that  it  was 
sufficient  to  require  simply  that 
employers  train  rescue  teams  to  meet 
their  goals.  The  Agency  believes  that  the 
training  requirements  in  paragraphs 


(k)(l)(i)  and  (k)(l)(ii)  of  the  final  rule  do 
not,  on  their  own,  adequately  ensure 
that  the  personnel  assigned  to  perform 
rescues  can  function  properly.  OSHA 
believes  that  a  periocfic  demonstration 
of  the  on-site  rescue  service’s  ability  to 
extract  authorized  entrants  from  permit 
spaces  will  provide  the  necessary 
feedback  regarding  the  adequacy  of  the 
rescue  equipment,  the  rescue 
procedures  and  the  training  provided 
for  performance  of  rescue  ^m  permit 
spaces. 

The  language  incorporated  in 
paragraph  (k)(l)(iii)  allows  the 
satisfactory  performance  of  one  or  more 
actual  rescues  during  the  12-month 
period  to  substitute  for  a  practice  rescue 
from  a  given  space.  (Practices  in  other 
types  of  spaces  would  still  be  required.) 
OSHA  has  previously  recognized  in 
other  standards  (such  as  §1910.120, 
Hazardous  waste  operations  and 
emergency  response)  that  actual 
experience  at  a  particular  task  is  at  least 
as  valuable  as  a  practice  session  or  other 
type  of  training.  It  should  be  noted  that 
the  unsatisfactory  performance  of  a 
rescue  indicates  the  need  for  further 
training  and  does  not  substitute  for  a 
practice  rescue.  The  intent  of  this 
exception  is  that  if  the  rescuers 
performed  their  assigned  tasks  in  a 
satisfactory  manner,  they  need  npt 
perform  a  practice  rescue  for  that  12- 
month  period,  regardless  of  the  outcome 
of  the  rescue  attempt.  OSHA  also  notes 
that  a  rescue  can  be  performed  in  a 
satisfactory  manner  and  the  entrants, 
through  factors  beyond  the  rescuers’ 
control,  still  not  survive. 

Paragraph  (kKl)(iv)  requires  all 
members  of  a  rescue  service  to  be 
trained  in  basic  first-aid  and  in 
cardiopulmonary  resuscitation  (CPR).  In 
addition,  at  least  one  of  the  members  on 
site  during  rescue  operations  must  hold 
current  certification  in  first-aid  and  in 
CPR. 

This  provision  is  based  on  proposed 
paragraph  (h)(l)(iv),  which  would  have 
required  simply  that  at  least  one 
member  of  each  rescue  team  hold 
current  certification  in  first-aid  and 
CPR.  S.  C.  Johnson  and  Son,  Inc.  (Ex. 
14-45),  suggested  that  at  least  two 
members  of  each  rescue  team  be  trained 
in  first  aid  and  be  CPR  certified,  that 
entry  not  be  allowed  unless  the  in-house 
rescue  is  at  full  strength,  and  that  an  in- 
plant  rescue  team  “should  not  be 
credited  as  available”  if  either  member 
trained  in  first  aid  and  CPR  is 
unavailable.  Noting  S.  C  Johnson  and 
Son’s  comment,  OSHA  requested 
information  regarding  the  resources 
needed  and  available  to  comply  with 
proposed  paragraph  (h)(l)(iv)  in  Issue 
11  of  the  hearing  notice  (54  ITl  41463). 
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The  Agency  also  asked  what  critena 
^ould  be  set  to  indicate  what  a  rescue 
team  must  do  in  order  to  function 
effectively. 

Many  commenters  called  for  more 
training  of  rescue  personnel  (Ex  14-54, 
14-61, 14-63, 14-111).  For  example, 
one  of  these  commenters  (Ex.  14-63) 
suggested  that  all  members  of  the  rescue 
team  be  trained  in  first-aid  and  CFR. 
Another  (Ex  14-54)  suggested  that  the  . 
member  of  the  rescue  tram  designated 
to  provitk  C7R  and  first-aid  “should  be 
First  Responds  and  preferably  EMT 
[emergency  medical  technician],” 
because  this  training  is  needed  to 
extricate  an  injured  employee  firom  a 
permit  space  without  exac^ating  his 
or  her  inpiries. 

Several  hearing  participants  also 
responded  to  this  issxie.  (Washington  Tr. 
226, 251,  385;  Chicago  Tr.  383,  387. 
434-435,  536;  Houston  Tr.  952-953). 
Some  called  for  more  training  for 
rescuers  (Washington  Tr.  226, 251; 
Chicago  Tr.  383,  387;  Houston  Tr.  952- 
953).  For  example,  representatives  of  the 
Communications  Workers  of  America 
(Washington  Tr.  226,  251)  testified  that 
all  members  of  the  rescue  team  should 
be  trained  in  first  aid  and  CPR. 
Additionally,  the  UAW  testified 
(Chicago  Tr.  383,  387)  in  support  of 
additional  training  requirements,  as 
follows: 

We  recommend  extensive  training  in  CPR, 
use,  care  and  inspection  of  breathing  and 
ventilatira  gear,  emergency  evacuation 
equipment,  use  of  two-way  radios  and  fire 
fighting  equipment 
***** 

There  is  still  a  need  for  a  more 
comprehensive  training  for  rescue  teams,  the 
person  in  charge  of  the  testing  and.  most 
importantly,  the  individuals  who  will  enter 
these  confined  spaces.  We  recommend  that 
every  worker  receive  training  and  that 
individuals  who  may  be  participating  in 
rescue  teems  receive  additional  training. 

Kir.  Jack  Dobsmi,  testifying  on  behalf 
of  ASSE  (Chicago  Tr.  616-61 7), 
recommended  the  use  of  ANSI  language 
dealing  with  training  of  emergency 
response  perscamel.  Section  15.4  of 
ANSI  Z117.1-1989  (Ex  129)  reads  as 
fellows; 

15.4  Training  for  Emergency  Response 
Personiwl.  Training  shall  include: 

15.4.1  the  rescue  plan  and  procedures 
developed  for  each  type  of  confined  spac:e 
they  are  anticipated  to  encounter; 

15.4.2  use  of  emergency  rescue  equipment; 

15.4.3  first  aid  and  cardiopulmonary 
resuscitation  (CPR)  techniques; 

15.4.4  work  lociition  and  confined  space 
configuration  to  minimize  response  time. 

Rohm  and  Haas,  Texas,  testified 
(  Houston  Tr.  952-953)  on  the  utility  of 


heving  some  advenced  emergency 
respo^er  medical  training,  as  fi^ws: 

All  of  them  are  what.  In  the  State  of  Texas, 
is  called  EGA,  foeir  EGA  miniimim, 

Emergency  Cm  Attendant.  Minimum,  which 
is  abc^  one  or  two  levels  below  ■  paramedic. 
It  is  hl^MT  than  first  aid  and  CPR,  however. 

It  requires  40  hours  of  training  and  a  State- 
administared  axam. 

On  the  other  band,  some  rulemaking 
participantB  questioned  the  need  for  the 
rescue  personnel  to  be  certified  in  CPR 
(Ex.  14-86, 14-160, 14-221;  Oiicago  Tr. 
536).  They  argued  that  the  initial  (7R 
course  would  suffice  and  that  the 
annual  refiresher  training  required  to 
maintain  currant  certification  would  be 
burdensome.  For  example,  the  A,  E. 
Staley  Manufacturing  Ca  (Ex  14-221) 
stated: 

OSHA  has  proposed  requiring  in-plant  or 
outside  rescue  teams.  (54  FR  24095  and 
24105  ae  w^I  as  54  FR  4163)  Staley  sulxnits 
that  formal  rescue  teams  may  not  te 
necessary  under  many  specific  situations 
such  as  those  covered  by  the  low  hazard 
classlfitadion. 

In  situations  where  a  hazard  team  is 
appropriate,  greeter  flexibility  in  struchning 
the  team  should  be  given  e.g.  OSHA  should 
consider  changing  the  wonting  of  proposed 
paragraph  1910.146  (hXlKiv)  to  allow  greater 
program  fiexibility  hy  not  reepriring  one 
person  to  be  trained  in  both  first-aid  aiKl 
CPR.  Equal  or  better  treatment  cxmld  be  given 
by  two  people  each  trained  in  cme  of  the  two 
skills. 

OSHA  belfovas  that  rescue  personnel 
need  instruction  in  first  aid  and  CPR.  It 
is  recognized  (Ex.  14-45;  Wa^ington 
Tr.  226;  Houston  Tr.  953)  that  yearly 
recertification  is  needed  to  maintain 
one’s  proficiency.  Therefore,  the  Agency 
has  carried  forward  the  requirement  for 
at  least  one  member  to  be  certified  in 
CPR.  OSHA  has  not,  however,  extended 
the  provision  to  require  medical  training 
more  advanced  than  that  proposed. 
Although  other  forms  of  medical 
training  (such  as  for  an  emergeiury  care 
attendant  or  an  emergency  responder) 
may  be  beneficial,  such  training  is  not 
necessary  because  the  medical 
capabilities  resulting  from  this  training 
is  very  likely  to  be  available  from  other 
emergency  responders  who  will  be 
treating  the  entrant  after  he  or  she  is 
removed  from  the  permit  space.  In  fact, 
paragraph  (d)(9)  requires  the  employer 
to  ensure  the  availability  of  necessary 
emergency  services  (su<±  as  parame^c 
services). 

In  light  of  the  evidence  on  this  issue, 
the  Agency  has  concluded  that  a 
requirement  for  a  lone  person  certified 
in  first  aid  and  CPR  is  not  sufficient 
protection  for  injured  permit  space 
entrants.  If  that  one  rescuer  were  to 
depaif'after  entry  has  begun  or  were  to 


become  incapacitated  during  raacue, 
there  would  be  no  one  to  render  diis  all 
important  first  traaUnent  in  an 
emergracy.  For  this  reason,  OSHA  has 
incorporated  into  the  final  rule  a 
requirmnent  for  all  rescue  team 
members  to  be  trained  in  first  aid  and 
CPR  (§1910.146(k)(l)(iv)).  Only  one 
member  of  the  reecue  service  needs  to 
have  a  currant  CPR  and  first  aid 
certification,  however. 

Paragraph  (k)(2)  of  the  final  rule, 
which  is  based  on  proposed  paragraph 
(h)(2),  sets  requirements  for  employers 
who  retain  outside  rescue  services  to 
enter  permit  spaces  for  rescue  of 
entrants. 

Proposed  paragraph  (hK2)  required 
that  employers  i^o  retain  outside 
rescue  teams  ensure  that  the  designated 
rescuers  are  aware  of  the  hazards  they 
may  confront  vdien  called  on  to  perform 
rescues,  so  that  the  outside  rescue  team 
can  equip,  train,  and  conduct  itself 
appropriately.  Virtually  all  of  the 
comments  regarding  proposed  (hX2) 
addressed  the  advisability  of  permitting 
the  use  of  offisite  rescuers.  Those 
comments  have  already  been  addressed 
in  the  discussion  of  the  introductory 
language  to  paragraph  (k). 

The  requirement  proposed  in 
paragraph  (h)(2)  that  employers  inform 
outside  rescue  services  of  the  hazards 
that  may  be  faced  during  entry  has  been 
retained  as  paragraph  (k)(2)(i).  The 
language  from  the  proposed  rule  has 
been  modified  for  consistency  with  the 
terminology  of  the  final  rule. 

The  AFIA  (Ex  14-160)  stated  “In  thb 
interest  of  eliminating  possible 
confusion,  AFIA  requests  that  OSHA 
confirm  in  the  final  rule  itself  that  an 
employer  has  no  equipment  and 
training  obligations  with  respect  to  an 
outside  rescue  team.”  The  Agency 
acknowledges  that  an  employer  is  not 
required  to  train  or  equip  off-site 
rescuers.  This  does  not  mean,  howevw, 
that  the  raaployw  who  retains  an  offisite 
rescue  service  has  no  responsibility  for 
the  adequacy  the  rescue  services 
provided.  OSHA  notes  that  both  the 
proposal,  through  proposed  paragraphs 
(cK8)  and  (h)(2).  and  the  fin^  ruli^ 
through  paragraphs  (dX9)  and  (kK2), 
require  the  employer  to  take  measures  to 
enable  the  rescue  of  injured  entrants. 

Paragraph  (kK2Kii)  of  the  final  rule 
requires  an  employer  who  retains  off¬ 
site  rescue  services  to  provide  the 
designated  rescuers  with  access  to 
permit  spaces  as  necessary  for  those 
rescuers  to  develop  an  appropriate 
rescue  plan  and  as  necessary  f(»'  the 
designated  rescuers  to  practice  rescue 
pro(^ures  in  permit  spaces  whose 
features  approximate  those  of  the  pennit 
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spaces  from  which  rescue  may  be 
necessary. 

This  provision  had  no  counterpart  in 
the  proposal.  As  noted  in  the  summary 
and  explanation  of  paragraphs  (k)(l)(iii) 
and  (kKl)(iv),  earlier,  several  comments 
suggested  that  all  rescuers  have  the 
training  and  the  practice  necessary  for 
the  performance  of  their  duties.  OSHA 
agrees  with  those  commenters.  A  rescue 
service  needs  to  know  the  location, 
configuration  and  other  circumstances 
of  a  permit  space  in  order  to  develop 
and  practice  effective  rescue 
proc^ures.  OSHA  has  determined  that 
the  off-  site  rescuer’s  need  for 
information  on  the  permit  spaces  and 
for  opportimities  to  perform  practice 
rescues  can  be  satisfied  only  through 
access  to  permit  spaces  whose  size, 
configuration,  and  accessibility 
approximate  those  of  the  permit  spaces 
fmm  which  rescue  may  be  required.  The 
Agency  believes  that  compliance  with 
this  reqiiirement,  while  minimally 
disrupting  an  employer’s  operations, 
will  greatly  increase  the  effectiveness  of 
off-site  rescue  services.  It  should  be 
noted  that  this  provision  does  not 
require  the  outside  rescue  service  to 
actually  use  the  permit  spaces  for 
practice;  para^ph  (k)(2)(ii)  simply 
requires  ^t  me  host  employer  provide 
access  to  the  space.  In  performing 
practice  rescues,  the  outside  service 
may  use  any  representative  permit 
spaces  that  replicate  those  from  which 
rescue  may  be  performed,  in  accordance 
with  paragraph  (k)(l)(iii)  of  the  final 
rule. 

Paragraph  (k)(3)  of  the  final  rule  sets 
requirements  for  non-  entry  rescue 
systems.  OSHA  has  incorporated  this 
provision  into  the  final  rule  so  that 
employers  will  have  guidance  regarding 
the  proper  use  of  harnesses  and  retrievd 
lines  in  non-entry  rescue. 

The  performance-oriented  language  of 
propo^  paragraph  (c)(7)  reqiu^ 
employers  to  provide,  m^tain  and 
ensure  the  proper  use  of  the  equipment, 
including  personal  protective 
equipment,  necessary  for  safe  entry. 
OSHA  notes  that  proposed  paragraph 
(d)(2)(ix)  included  retrieval  lines  among 
the  examples  of  the  personal  protective 
equipment  required  to  be  list^  in  the 
chec^st  portion  of  the  permit.  In 
addition,  proposed  paragraph  (cK8) 
reqtiired  employers  to  ensure  t^t  ^e 
procedures  and  equipment  necessary  to 
rescue  authorized  entrants  from  per^t 
spaces  were  implemented  and  provided, 
and  proposed  paramph  (d)(2)(vii) 
required  listing  of  me  rescue  equipment 
prided  in  the  checklist  pmlion  of  the 
permit  In  the  proposal,  OSHA 
anticipated  that  many  wnfdoyers  would 
use  retrieval  lines  for  rescue  of  entrants. 


However,  the  Agency  also  imderstood 
that  some  employers  might  use  other 
rescue  methods,  particularly  when 
retrieval  lines  would  pose  an 
entanglement  hazard.  In  Issue  12  of  the 
NPRM  (54  FR  24087),  OSHA  requested 
information  on  retrieval  lines  and  other 
types  of  non-entry  rescue  methods. 

Many  rulemaking  participants 
responded  to  this  issue.  Some  of  them 
stated  that  retrieval  lines  are  the  most 
appropriate  form  of  rescue  equipment, 
especially  when  connected  to  a  powered 
winch  or  a  device  with  a  mechanical 
advantage  (Ex.  14-30, 14-35, 14—43, 14- 
61, 14-162, 14-166, 14-182; 

Washington  Tr.  394-395).  Most 
advocates  of  retrieval  lines  based  their 
support  on  successful  experience  with 
the  devices.  For  example,  Wisconsin 
Natural  Gas  Company  (Ex.  14-185)  - 
stated  it  "has  only  rised  retrieval  lines. 
Records  of  cost  or  effectiveness  are  not 
maintained.  Performance  history, 
however,  indicates  that  our  procedures 
are  effective.” 

At  the  Chicago  hearing,  the  AFL-CIO 
supplied  information  regarding  near 
misses  (Chicago  Tr.  311-312).  This 
information  regarded  employees  who, 
while  wearing  i^rieval  lines,  entered  a 
space  that  used  baffles.  The  employees 
were  overcome,  but  were  rescued  using 
the  retrieval  lines. 

The  use  of  a  full  body  harness  was 
also  recommended  by  some  of  these 
commenters  (Ex.  14-61, 14-63, 14-68, 
14-182). 

Other  rulemaking  participants  stated 
that  retrieval  lines  are  not  always 
appropriate  and  that  the  use  of  retrieval 
lines  ^ould  not  be  required  under 
every  circumstance  (Ejc  14-28, 14-62, 
14-73, 14-99, 14-153, 14-183, 14-187; 
Houston  ’Tr.  739-731, 862;  Chicago  Tr. 
96-97).  Some  pointed  out  that  these 
lines  pose  an  entanglement  hazard  in 
certain  types  of  confined  spaces, 
especially  if  air  lines  and  electric  cords 
are  run  into  the  same  space.  Most  of 
these  commenters  supported  OSHA’s 
performance-  oriented  approach  and 
suggested  that  retrieval  lines  only  be 
required  where  they  are  appropriate.  For 
example,  Mr.  Roger  Corley,  representing 
the  National  Ass^ation  of 
Manufacturers  (Chicago  Tr.  96-97), 
testified: 

...  it  appears  in  this  section  that  a  retrieval 
line  is  r^uired  in  each  and  every  confined 
space  entry  situation.  There  are  situation(s] 
where  retrievable  lines  are  ineffective,  or 
inappropriate,  or  simply  not  lequiied.  As  a 
brief  example  in  a  lar^  steam  boiler,  for 
example,  which  is  a  common  piece  of 
e^pment,  the  steam  drum  or  mud  drum 
often  are  horizontal  cylinders  of  less  than  24 
inches  in  diameter.  When  people  enter  those 
cylinders  to  inspect  the  inner  surface  and 


perhaps  their  feet  never  enter  the  steam  drum 
-  their  feet  are  extended.  But  that’s  treated  as 
a  confined  space  entry  that  a  standby  person 
and  all  of  those  arrangements  are  there,  but 
obviously  a  retrieval  line  would  serve  no 
purpose  there. 

In  other  instances  the  configuration  of  the 
interior  of  a  distillation  colmnn  or  more 
complex  vessel  will  make  a  retrieval  line 
inappropriate.  In  that  case,  we  recommend 
language  that  would  say  retrieval  line  is  a 
standard  piece  of  equipment  for  a  confined 
space  ent^  unless  it’s  somehow  or  other 
rendered  ineffective  or  inappropriate  by  the 
configuration  of  the  space  being  entered. 

Frank  Rapp  of  the  UAW  also  testified 
(Chicago  Tr.  439)  that  wristlets  were 
sometimes  used  where  the  configuration 
of  permit  space  prevented  the  use  of 
body  harness. 

Although  information  on  other  non¬ 
entry  rescue  methods  was  requested,  no 
commenters  or  witnesses  identified 
such  other  methods.  (OSHA  did  receive 
comments  regarding  the  proposed 
definition  of  "retrieval  line”.  These  are 
addressed  under  the  svunmary  and 
explanation  of  paragraph  (b),  earlier  in 
this  preamble.) 

OSHA  believes  that  retrieval  lines  can 
be  very  effective  in  assisting  in  the 
rescue  of  an  unconscious  employee 
from  a  confined  space.  Their  other 
major  advantage  in  rescue  is  that  it  is 
not  necessary  for  a  rescuer  to  be  placed 
at  risk  in  entering  the  permit  space  to 
help  remove  an  injiired  entrant.  The 
effectiveness  of  retrieval  lines  in  rescue 
is  amply  demonstrated  by  the 
experience  of  employers  currently  using 
this  equipment  f(Hr  confined  space 
entries.  On  the  other  hand,  the  Agency 
realizes  that  many  spaces  do  not  readily 
or  safely  accommodate  the  use  of 
retrieval  lines.  As  the  rulemaking 
participants  noted,  obstructions  can 
snag  the  retrieval  line  or  the  entrant, 
and  air  lines  and  electric  cords  within 
the  space  can  pose  entanglement 
bazars.  In  order  to  provide  the  greatest 
degree  of  safety  while  recognizing  these 
problems,  the  final  rule  requires  the  use 
of  retrieval  systems  or  methods 
whenever  an  authorized  entrant  enters  a 
permit  space,  except  in  situations,  such 
as  those  described  in  the  record,  in 
which  the  retrieval  equipment  would 
increase  the  overall  risk  of  entry  or 
would  not  contribute  to  the  rescue.  This 
is  the  approadi  taken  in  ANSI  Z117.1. 
OSHA  believes  that  adopting  the  ANSI 
requirement  will  provide  the  most 
effective  protection  for  employees,  with 
due  regaid  for  situations  in  wuch 
retrieval  systems  should  not  be  used. 

In  enforcing  this  provision,  OSHA 
will  inspect  the  peiWt  space  to 
determine  whether  or  not  a  retrieval 
system  would  contribute  to  a  rescue 
^thout  increasing  the  overall  risk  of 
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entry.  The  Agency  will  use  the 
following  guidelines  to  make  this 
determination; 

(1)  A  permit  space  with  obstructions 
or  turns  that  prevent  pull  on  the 
retrieval  line  from  being  transmitted  to 
the  entrant  does  not  require  the  use  of 
a  retrieval  system. 

(2)  A  permit  space  from  which  an 
employee  being  rescued  with  the 
retrieval  system  would  be  injured 
because  of  forceful  contact  with 
projections  in  the  space  does  not  require 
the  use  of  a  retrieval  system. 

(3)  A  permit  space  that  was  entered  by 
an  entrant  using  an  air  supplied 
respirator  does  not  require  the  use  of  a 
retrieval  system  if  the  retrieval  line 
could  not  be  controlled  so  as  to  prevent 
entanglement  hazards  with  the  air  line. 

Paragraphs  (k)(3)(i)  and  (k)(3)(ii)  set 
forth  requirements  for  the  proper  use  of 
retrieval  systems.  Paragraph  (k)(3)(i) 
requires  the  authorized  entrants  to  wear 
a  chest  or  full  body  harness  with 
retrieval  line  attached.  The  point  of 
attachment  of  the  retrieval  line  must  be 
at  the  center  of  the  entrant’s  back,  near 
shoulder  level,  or  above  the  entrant’s 
head  so  that  the  entrant  will  present  the 
smallest  possible  profile  during 
removal,  in  case  a  rescue  becomes 
necessary.  The  use  of  wristlets  in  place 
of  the  full  body  harness  is  recognized, 
if  their  use  is  appropriate  (that  is,  if  a 
full  body  harness  cannot  used 
because  of  the  configuration  of  the 
space). 

Paragraph  (k)(3)(ii)  requires  the 
outside  end  of  the  retrieval  line  to  be 
attached  to  a  fixed  point  or  a  lifting  (or 
other  retrieval)  device  in  such  a  manner 
that  rescue  can  begin  as  soon  as  the 
rescuer  (in  most  cases  the  attendant) 
becomes  aware  that  rescue  is  necessary. 
(As  noted  earlier,  the  attendant  is  only 
allowed  to  participate  actively  in  non¬ 
entry  rescue.)  A  mechanical  device  is 
required  for  vertical  permit  spaces  more 
than  5  frat  deep. 

Some  commenters  (Ex.  14-62, 14- 
182)  suggested  that  the  retrieval  line  be 
attached  to  a  mechanical  lifting  device. 
Another  commenter  (Ex.  14-63)  focused 
on  the  need  for  mechanical  systems 
“whenever  practical’’  to  remove 
entrants  from  permit  spaces.  'That 
commenter  stated: 

Securing  the  line  to  an  anchor  point  does 
not  afford  the  entrant  an  equal  level  of 
protection.  It  is  difficult  to  move  dead  weight 
without  mechanical  assistance. 

S.C.  Johnson  and  Son,  Inc.  (Ex.  14-99) 
provided  a  summary  of  conclusions 
based  on  their  near  miss  experiences. 
Their  experiences  showed  tnat 
mechanical  assistance,  though  difficult 
to  provide,  was  necessary  for 
retrieval.’Hiey  stated: 


We  found  that  using  a  simple  pulley  was 
not  “sufficient”  to  lift  anyone  from  inside  a 
vertical  entry  confined  space.  An  attendant 
did  not,  by  himself,  have  sufficient  strength 
to  "remove”  anyone  from  such  a  space.... 
Providing  such  mechanical  assistance  is 
complicated  by  a  general  lack  of  room  to 
position  such  equipment  above  the  entry 
point  of  such  spaces  and  the  need  to  keep 
that  entryway  "cleared”  for  the  attendant  to 
"observe”  the  entrants  while  they  are 
working. 

Additionally,  some  commenters 
addressed  the  advisability  of  using 
powered  winches  to  remove  authorized 
entrants  from  permit  spaces.  One 
commenter  (Ex.  14-54)  stated: 

Used  powered  winches,  overhead  cranes, 
etc.  is  the  easiest  way  to  impale  rictims,  tear 
off  limbs  and  retrieve  pieces  and  parts  of 
victims.  The  Avord  "Rescue”  means  to 
remove  a  victim  from  danger  to  safety,  not  to 
add  danger. 

Also,  Caterpillar,  Inc.  (Ex.  14-137) 
commented: 

Power  (winches)  will  not  be  used  where 
additional  harm  to  employees  may  occur; 

Another  commenter  (Ex.  14-166) 
stated: 

Powered  retrieval  winches  should  be 
recommended  where  depths  exceed  50  ft  and 
should  be  equipped  with  torque  limiters  of 
approx.  450  lbs  to  avoid  damaging  the 
incapacitated  person. 

Frank  Rapp  of  the  UAW  testified 
(Chicago  Tr.  440): 

Some  plants  we  usually  (use  a]  fork  truck, 
attach  the  lifeline  onto  the  fork  over  a  pit  and 
lift  them  up  by  fork  truck.  You  can  do  an 
extreme  amount  of  damage  to  that  person  as 
they’re  ricocheting  off  a  wall  coming  up. 

ANSI  Z117.1,  Section  12.2.1  requires 
a  mechanical  device  to  be  available  to 
retrieve  personnel  from  vertical  type 
permil  spaces  greater  than  5  feet  in 
depth  (&.  129). 

OSHA  believes  that  there  are 
circumstances  where  the  attachment  of 
a  retrieval  line  to  a  fixed  point  would 
enable  the  attendant  or  offier  rescue 
personnel  to  safely  extract  an  entrant 
without  the  need  to  enter  the  space. 
OSHA  further  recognizes  that  a 
mechanical  device  will  usually  be 
necessary  to  enable  rescuers  outside  the 
space  to  lift  entrants  out  of  vertical 
permit  spaces.  ’Therefore,  the  OSHA  has 
adopted  the  ANSI  approach  requiring  a 
me(^anical  device  to  be  availalale,  if  a 
retrieval  system  is  used,  during  entry 
operations  involving  vertical  tyro 
permit  spaces  more  than  5  feet  deep. 
(Any  permit  space  whose  opening  is 
above  the  entrant  is  considered  to  be  a 
“vortical-  type  permit  space”.)  The 
mechanical  de^ce  used  should  be 
appropriate  for  rescue  service.  The 
employer  should  not  use  any 


mechanical  device,  such  as  a  fork  lift, 
that  could  injure  the  entrant  during 
rescue. 

In  response  to  a  comment  (Ex.  14-1 1), 
OSHA  raised  Issue  15  of  the  hearing 
notice  (54  FR  41463).  This  issue 
requested  testimony  and  evidence 
regarding  the  need  to  require  that  the 
applicable  Material  Safety  Data  Sheet 
(MSDS)  accompany  an  injured 
employee  to  the  hospital  if  the  injury 
was  caused  by  a  hazardous  substance 
and  regarding  the  need  to  require  the 
permit  to  contain  the  names  and  phone 
numbers  of  persons  who  would  make 
important  decisions  regarding  rescue 
operations  in  a  permit  space. 

OSHA  received  a  comment  (Ex  14- 
210)  on  this  issue  which  indicated  that 
an  MSDS  would  be  of  limited 
usefulness  to  emergency  services,  and 
that  the  administrative  burden 
associated  with  tracking  and  locating 
the  MSDS  would  be  excessive.  This 
commenter  wrote: 

While  providing  (an)  MSDS  to  accompany 
an  injured  entrant  to  the  hospital  may  help 
in  some  cases,  the  injury  may  not  be  relat^ 

'  to  a  chemical.  The  administrative  burden  of 
constantly  tracking  which  chemical  or  gas 
the  entrant  is  exposed  to  diiring  a  repair 
would  be  onerous.  Emergency  information 
can  be  provided  promptly  to  the  hospital 
without  speciftcdly  requiring  it  in  the 
proposed  regulation. 

OSHA  also  received  testimony  on 
Issue  15  at  the  hearings  (Washington  ’Tr. 
896-897;  Houston  Tr.  909-910,  981; 
Chicago  Tr.  168-170,  368,  497,  539, 
617-618). 

For  example,  one  witness  (Chicago  Tr. 
368)  testified  that  while  an  MSDS  was 
important,  its  usefulness  might  be 
limited,  stating: 

Hazardous  chemicals  go  unlisted  hy  the 
companies  (or  they]  fail  to  research  other 
sources  of  data  as  required  by  the  standard, 
such  as  RTECS.  Unfortunately,  much  of  the 
material  found  in  confined  spaces  is  waste 
material  and  is  not  covered  by  1910.1200 
Hazard  Communication  Standard. 

The  availability  of  MSDSs  is  an  important 
issue  and  the  individual  who  authorized 
entry  must  assure  to  themselves  that  this 
information  is  available  during  the 
evaluation.  MSDSs  must  also  ^  available  for 
any  necessary  emergency  treatment  provided 
at  the  job  site  or  at  least  a  list  of  chemicals 
that  are  involved  in  the  confined  space  entry. 

Other  commenters  at  the  public 
hearings  expressed  the  same  views.  A 
commenter  (Houston  Tr.  896-897)  at  the 
hearings  in  Houston,  Texas,  said: 

Issue  No.  15,  access  to  material  safety  data 
sheets  and  other  information.  We  reanrimend 
that  the  supplying  of  the  appropriate  MSDSs 
to  accompany  an  injured  employee  to 
medical  attention  should  only  b«  required 
where  it  is  clear  which  substance  or 
substances  caused  the  injury  and  as  long  as 
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a  timely  card  to  obtain  tb*  MSDSs  dow  not 
delay  medkal  attantioo  for  the  ln|iBed 
employee. 

Thia  ia  an  ana  th^  moat  be  deah  with  very 
carefully.  It  ia  highly  likely  that  in  the  courae 
of  an  a(^dent.  an  incorrect  MSDS  or  an 
Incomplete  aet  of  MSDSa  in  the  case  of 
expoeure  to  more  dian  one  chemical,  may 
accompany  an  employee  to  medical 
attention.Should  medical  {Mofesaionals 
change  their  dlagao^  or  treatment 
procedurea  baaed  on  hicocfect  (NT  Incomplete 
MSDSe.  the  reaulta  could  be  tragic 

We  lecomraead  unless  those 
amditions  can  be  mat.  OSHA  should  not 
require  that  a  MSDS  acampany  an  infured 
(employaeL 

Another  hearing  partidpant  (Chic^ 
Tr.  539)  alao  teatifi^  that  metlioda  otl^ 
than  providii^  MSDS’s  ware  available 
to  provide  medical  persosmd  with  ' 
inn»iiation  on  chemical  exposures. 

This  vritness  stated: 

Issue  14  [aid  regards  chemical  information, 
MSDSe,  be  communicated  to  the  emergency 
medical  treatment  perscnmel  treating  an 
injured  employee.  We  encourage  our 
fatties  to  identify  local  medical  treatment 
centers  vdiere  em{doyees  may  be  taken  or 
that  may  be  impacted  by  local  emergency 
responses  and  establish  a  commuxncation 
method  appropriete  for  their  S3rstera,  and 
whenever  an  employee— what  we  do  is  even 
our  small  sites  go  out  and  identify  the 
hospital  or  medical  treatment  area,  review 
with  those  emergency  people  the  chemicals 
or  hazards  that  our  employees  may  be 
exposed  to  or  our  contractors,  and  then  give 
th^  a  list  ukI  review  and  provide  access, 
and  also,  we  have  a  pc^cy  that  any  time  an 
employee  is  injured  on  die  she,  that  a 
company  representative  will  travel  with  that 
employee  to  the  treabnent  area. 

The  Ag«ftcy  believes  that  the 
identification  of,  and  the  means  to 
notify  a  responsible  person  during 
rescue  operations  is  a  necessary  part  of 
rescue  planning.  Compliance  with 
paragraidi  (dK9)  of  the  final  rule,  which 
requires  employers  to  implement  proper 
procedures  for  rescuing  employees  firom 
a  permit  space,  will  necessarily  involve 
provision  for  proper  notification  of  the 
appropriate  management  personnel. 

m  addition  to  the  comments  and 
testimony,  OSHA  notes  that  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA) 
(Subtitle  B,  Section  311)  requires 
employers  who  produce,  use,  or  store 
hazardous  chemicals  (as  defined  in  29 
CFR  §1910.1200)  in  excess  of 
Environmental  I^tection  Agency  (EPA) 
limits  to  provide  MSDSs  to  me  state 
emergency  planning  commission,  the 
local  emergency  planing  committee, 
and  the  lo^  fire  department.  OSHA 
notes  that  hospitals  are  represented  on 
the  local  emergency  planning  committee 
and  therefore  should  be  aware  of  the 
types  of  chemicals  in  the  community. 


OSHA  also  recognizes  that  in  some 
cases  an  existing  procedure,  not 
involving  MSDS’s,  may  exist  which 
providee  an  equal  or  mom  efiective 
means  of  providing  chemical  exposure 
data  to  medical  parsonnal. 

'  A  proper  analysis  of  the  hazards  in  a 
permit  space  under  pai^raph  (d)(2)  of 
the  final  rule  will  provide  a  list  of 

Eossible  diemical  exposures,  whidh  will 
B  included  on  the  permit.  Therefore, 
employers  should  be  able  to  determine 
whethw  an  MSDS  ia  avtilable  fcnr  any 
substance  to  which  an  employee  is 
likely  to  be  exposed. 

OSHA  believes  that  it  is  importwt  to 
ensiire  that  medical  treatment  facilities 
are  provided  with  any  available 
information  concerning  the  substances 
to  which  entrants  have  been  ei^sed. 
While  09IA  reco^zea  that  while  such 
information  may  already  be  available  to 
medical  facilities  from  other  sources 
(such  as  state  emergency  planning 
commissions),  and  that  MSDS's  or 
similar  written  information  may  not  be 
available  at  all  in  some  instances,  the 
Agency  believes,  based  upon  the 
comment  and  testimony  received  in 
response  to  issue  15  of  the  hearing 
notice,  that  it  would  be  reastmable  and 
prudent  to  require  an  employer  to 
provide  M^S’s  or  other  written 
information  to  a  treating  medical  facility 
when  such  MSDS's  or  ^er  similar 
written  information  is  already  required 
to  be  kept  at  the  worksite.  The  employer 
would  only  have  to  provide  the 
information  under  tne  following 
conditions: 

(1)  If  the  MSDS  or  other  written 
informaticm  is  already  required  to  be 
kept  at  the  worksite  by  other  applicable 
Federal  (such  as  §1910.1200,  Hazard 
communication]  or  state  regulation,  and 
(2)  If  there  exists  an  MSDS  or  other 
written  information  for  the  sjiecific 
substance  or  substances  to  which  the 
entrant  has  been  e^^sed. 

Accordiimly,  OSHA  has  included 
paragraph  (k)(4)  in  the  final  rule  to 
requires  that,  if  an  injured  entrant  is 
exposed  to  a  substance  for  which  an 
MSDS  or  other  similar  written 
information  is  already  required  to  be 
kept  at  the  worksite,  the  MSDS  or  other 
written  information  be  provided  to  the 
treating  medical  facility.  Employers  can 
comply  with  this  provision  by  having 
that  information  accompany  the 
employee  to  the  medical  facility  or  by 
providing  it  to  the  fedlity  as  soon  as 
practicable  after  the  employee’s  arrival 
there.  Appendices 
OSHA  IS  including  five  non¬ 
mandatory  appendices  (Appendix  A — 
Decision  flow  chart.  Appendix  B — 
Procedures  fear  atmospheric  testing. 
Appendix  C— Examples  of  permit 


programs.  Appendix  D — Sample 
permits,  and  Appendix  E — 
Recommended  procedures  for  sewer 
entry)  with  the  final  standard. 

In  Issue  13  of  the  NPRM  (54  FR 
24087),  pubUc  comment  was  requested 
on  the  use  of  an  appendix  to  the 
confined  space  standard  as  a  source  of 
general  guidance  for  emplovers  in 
understanding  and  complying  with  the 
standard.  OSHA  asked  for  specific 
recommendations  and  suggestions  of 
subjects,  such  as  personal  protective 
equipment  or  rescue  procedures,  that 
commenters  thought  shcmld  be  added  to 
such  an  appendix.  The  Agency,  in  Issue 
14  of  the  proposal  and  Issue  5  of  the 
hearing  notice,  also  requested 
informatimi  on  industries  which  might 
be  unable  to  develop  permit  programs 
because  of  their  size.  OSHA  received 
many  comments  on  these  issues.  Many 
rulemaking  participants  submitted 
sample  proc^ures  at  permits  (Ex.  14- 
4, 14-49, 14-57, 14-73, 14-88, 14-170, 
14-171, 14-183, 14-209. 57,  58,  97, 98, 
99, 101, 104, 105, 106, 118, 119, 127, 

128, 131, 132, 143). 

Some  commenters  (Ex.  14-81, 14-95, 
14-219)  ofiered  brief  statements  of 
support  for  the  use  of  an  appendix  as  a 
source  of  general  guidance.  For 
example,  the  American  Industrial 
Hygiene  Association  (AIHA,  Ex.  14-61) 
in  its  response  to  Issue  1  in  the  proposal 
said  that: 

...there  should  at  the  very  least  be  guidance 
to  the  employer  in  an  appendix  to  the 
standard,  as  how  to  evaluate  a  potential 
confined  space.  In  that  manner,  the  small 
employer  in  particular  would  derive  much 
needed  direc^n  from  the  agency  on  how  to 
protect  their  employees. 

AlHA  maintained  that  information 
was  especially  needed  on  the  subjects  of 
hazard  recognition  and  emergency 
planning. 

A  comment  from  the  National  Fire 
Protection  Association  (Ex.  14-42) 
recommended  the  use  of  national 
consensus  standards  in  the  formulation 
of  appendix  material,  as  follows: 

If  the  American  National  Standards 
Institute  issues  the  revised  ANSI  Z117, 
reference  to  it  may  be  helpful,  since  it 
contains  mandatory  and  explanatory 
guidance.  The  regulations  should  include  a 
model  confined  space  program,  vrith  samples 
of  permits  which  are  being  used. 

Another  commenter  (Ex.  14-44)  noted 
that  an  appendix  could  provide  valuable 
information  to  employers  who  do  not 
have  experience  in  permit  space 
programs,  as  follows: 

There  are  a  number  of  items  which  would 
be  helpful  in  an  appendix  as  a  source  of 
general  guidance.  Due  to  the  broad  industrial 
application  of  this  document  the  information 
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will  have  to  be  rather  generic  In  nature,  but 
could  still  be  helpful  in  guiding  the 
uninitiated  in  developing  a  good  program. 
This  information  could  include:  types  of 
protective  equipment;  types  of  retrieval 
equipment;  types  of  acceptable  lighting  and 
electrical  equipment;  types  of  detection 
equipment;  ty^s  of  acceptable 
communications;  typical  permits  and 
modifications;  basic  entry  procedure;  etc. 

The  State  of  Maryland  Occupational 
Safety  and  Health  Program  (Ex.  14-63) 
responded  at  length  to  the  importance  of 
using  appendices,  stating,  in  part: 

As  an  absolute  minimum,  Maryland  would 
recommend  an  Appendix  providing  guidance 
in  each  of  the  [following]  areas[:]  hazard 
identification  procedures,  the  monitoring  and 
evaluation  procedures,  personal  protective 
equipment  requirements,  rescue  equipment 
and  procedures  and  training  of  personnel. 
OSHA  notes,  on  p.  24092  of  the  preamble, 
“That  employers  have  not  been  sufficiently 
careful  about  authorizing  permit  space  enhy, 
and  believes  that  only  a  systematic  approach 
will  ensure  that  entrants  receive  the 
necessary  protection."  If  this  is  true  in 
industries  already  using  permit  entry,  it  is 
more  important  to  offer  guidance  through  a 
series  of  systematic  steps  to  employers  who 
will  encounter  these  requirements  for  the 
first  time  and  who  may  have  little 
competence  in  this  area. 
***** 

There  should  be  a  training  section  or  an 
Appendix  incorporated  into  the  standard, 
which  offers  an  outline  or  a  lesson  plan 
which  addresses  each  item  to  be  covered, 
such  as  reading  instruments,  monitoring, 
ventilation,  rescue,  etc. 
***** 

Since  most  confined  space  fatalities  are 
multiple  fatalities  created  by  the  attempts  of 
rescuers,  improperly  trained  and  equipped, 
to  bring  the  fallen  employee  out  of  the  space, 
this  is  one  of  the  crucial  factors  in  the 
training.  If  an  appendix  is  prepared  with  a 
training  outline,  this  should  be  stressed. 
[Emphasis  was  supplied  in  original.] 

Maryland  also  suggested  that  the 
appendix  be  used  to  address  the 
requirements  in  proposed  paragraph 
(d)(4)  relating  to  hot-work  permits.  In 
their  statement  directed  specifically  at 
NPRM  Issue  13,  they  remarked  that  the 
appendices  should  explain  each 
individual  paragraph  of  the  standard 
and  provide  additional  information  on 
them.  They  also  listed  the  following 
suggested  subjects:  Permit  vs.  non¬ 
permit  spaces,  approaches  to 
ventilation,  instrumentation,  isolation, 
lockout  and  tagging,  draining  and 
flushing,  testing,  personal  protective 
equipment,  check  in  and  out, 
attendants,  rescue,  and  training. 

In  their  comments  addressing 
proposed  paragraphs  (d)(2)(i)  through 
(v),  relating  to  information  to  be  placed 
on  the  permit.  Organization  Resources 
Coimselors,  Inc.  (Ex.  14-143), 


recommended  that  OSHA  make  the 
standard  addressing  these  elements  as 
short  as  possible  and  that  OSHA  put  the 
details  of  these  provisions  in  the 
appendix.  ORC  specifically  endorsed 
the  use  of  an  appendix,  stating: 

ORC  supports  the  publication  of  non¬ 
mandatory  appendices  which  contain 
information  and  additional  guidance  on 
compliance  with  the  standi.  Samples  of 
specific  procediues,  examples  of  permits, 
etc.,  might  be  quite  useful  to  employers  who 
do  not  have  permit  programs  now  and  wish 
to  imderstand  the  t]^  of  information  that 
they  will  need  to  evduate  and  the  type  of 
program  they  will  have  to  implement  to  be 
in  compliance  with  the  standard. 

Other  commenters  (Ex.  14-170, 14- 
195)  supported  the  view  that  the 
appendices  could  be  used  to  assist 
employers  in  their  efforts  to  comply 
witn  the  standard.  Still  another 
commenter  (Ex.  14-208)  stated  that 
additional  guidance  was  needed 
concerning  the  content  of  the  permit,  as 
follows: 

To  further  assist  employers  in  complying 
with  the  standard,  CWA  District  1 
recommends  that  OSHA  require  employers  to 
adopt  the  sort  of  checklist  that  has  l^n 
developed  by  NIOSH  in  its  Guide  to  Confined 
Spaces.  The  NIOSH  checklist  or  its 
equivalent  could  be  made  an  additional 
appendix  to  1910.146.  [Emphasis  was 
supplied  in  original.] 

By  contrast,  Edison  Electric  Institute 
(Ex.  14-171)  was  concerned  that  the 
sample  permits  found  in  the  proposed 
appendix  would  pose  compliance 
problems  for  employers  who  did  not 
follow  them  exactly,  stating: 

EEI  is  concerned  with  the  use  of  the  forms 
listed  in  the  non-mandatory  appendix  C  to 
the  proposal.  Although  they  are  advisory  in 
nature,  failure  of  an  employer  to  include  all 
of  the  suggested  points  could  be  considered 
as  evidence  of  a  violation  or  negligence. 
Although  OSHA  could  not  base  a  citation  on 
the  appendix,  it  could  be  used  by  a  claimant 
to  establish  a  standard  of  care  in  a  third  party 
lawsuit  initiated  after  an  accident. 

Some  of  the  participants  in  the  public 
hearings  also  addressed  appendices.  For 
example,  Keith  Mestrich,  on  behalf  of 
the  Food  and  Allied  Service  Trades  - 
AFL-aO,  recommended  that  OSHA 
include  sample  permits  in  an  appendix 
(Chicago  Tr,  42).  John  Nicol,  testifying 
for  the  Chemical  Manufacturers 
Association,  recommended  that  OSHA 
include  a  sample  training  program  in 
the  appendix  (Chicago  Tr.  142). 

Two  commenters  [hx.  14-14, 14-98) 
responded  specifically  to  Issue  14  in  the 
proposal,  suggesting  ^at  the  rendering 
industry  and  the  wastewater  industry 
may  not  have  sufficient  resources  to 
develcm  their  own  permit  programs. 

OSIJA  believes  that  non-mandatory 
appendices  are  a  valuable  tool  to  convey 


helpful  information  to  assist  employers 
in  complying  with  the  standard.  OSHA 
does  not  agree  with  the  view  that  the 
information  in  these  non-mandatory 
appendices  will  be  used  for  enforcement 
of  the  standard  by  the  Agency’s 
compliance  staff.  Based  on  the  needs  of 
employers  and  employees  as  described 
in  the  record,  OSHA  has  carried  forward 
two  of  the  proposed  appendices  (the 
decision  flow^art  and  the  sample 
permit),  has  not  carried  forward  one  (the 
list  of  references)  and  has  incorporated 
three  others  not  included  in  the 
proposal  (the  procedures  for 
atmospheric  testing,  the  examples  of 
permit  programs  and  the  recommended 
procedures  for  sewer  entry). 

Appendix  A,  Permit-required 
Confined  Space  Decision  Flowchart,  has 
been  updated  to  be  consistent  with  the 
final  standard’s  provisions.  The 
information  in  the  flowchart  is  based  on 
the  Agency’s  analysis  of  how  the 
requirements  of  the  final  rule  would  be 
applied  to  any  given  workplace. 

Appendix  B,  Procedures  for 
Atmospheric  Testing,  has  been  included 
in  the  final  rule.  It  contains  detailed 
recommendations  on  the  piupose  and 
types  of  atmospheric  testing. 

Information  of  this  type,  though  vital  to 
an  employer’s  permit  program,  is  too 
lengthy  and  detailed  to  be  placed  within 
the  regulatory  text.  OSHA  has  therefore 
incorporated  Appendix  B  into  the  final 
rule.  The  information  in  this  appendix 
is  based  on  the  many  actual  permit 
space  programs  submitted  to  the  record. 

Appendix  C,  Examples  of  Permit- 
required  Confined  Space  Ingrams,  has 
been  incorporated  into  the  final  rule. 
OSHA  believes  it  would  be  helpful  to 
provide  sample  permit  programs  as  well 
as  samples  of  permits.  The  information 
in  this  appendix  is  based  on  the  many 
actual  permit  space  programs  submitted 
to  the  record. 

Appendix  D  contains  sample  permits. 
OSHA,  responding  to  comments 
concerning  proposed  Appendix  C, 
which  also  contained  sample  permits, 
has  improved  and  upgraded  the 
examples  fixim  the  proposal.  'The 
information  in  this  appendix  is  based  on 
the  many  actual  permit  space  programs 
submitted  to  the  record. 

Appendix  E,  Sewer  System  Entry,  has 
been  included  in  the  final  rule.  Sewer 
entry  differs  in  several  respects  from 
most  other  types  of  permit  entry.  ('The 
appendix  itself  discusses  these 
differences.)  OSHA  believes  that  these 
differences,  while  not  so  great  so  as  to 
require  separate  treatment  in  the 
standard’s  regulatory  text,  do  dictate  at 
least  a  detail^  discussioi.  in  a  non¬ 
mandatory  appendix. 
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Proposed  Appendix  B,  which 
contatoed  refnence*  for  furthOT 
information,  has  not  been  carried 
forward  into  the  final  rule.  OSHA 
believes  that  the  inclurion  of  this  list  in 
the  actual  standard  is  unnecessary. 

Much  of  the  information  from  these 
references  is  already  outdated,  and  the 
remainder  will  likely  become  outdated 
in  a  few  years.  OSHA  has,  however, 
presented  a  list  of  references  for 
interested  parties  in  Section  IV, 
References,  later  in  this  preamble. 

Discussion  of  Issues 

The  NPRM  (54  FR  at  24086)  set  out 
18  issues  regarding  which  OSHA  sought 
information.  The  bearing  notice  (54 IR 
41461)  set  out  15  issues,  based  on  the 
NPRM  comments,  on  which  the  Agency 
requested  testimony,  evidence,  and 
additional  comments.  Most  of  the 
NPRM  and  hearing  notice  issues  related 
to  particular  provisions  of  the  proposed 
rule.  The  comments,  evidence,  and 
testimony  received  in  response  to  those 
issues  are  covered  in  the  Summary  and 
Explanation  discussion  for  the  pertinent 
provisions  of  the  final  rule.  The  rest  of 
the  issues  requested  infonnati<m  that 
would  assist  OSIA  in  evaluating  the 
impact  of  the  proposed  rule.  The 
comments  and  te^mmiy  received  in 
response  to  those  issues  are  discussed  in 
the  following  paragraphs  and  in  Secticm 
VI,  Summary  of  the  Final  Regulatory 
Impact  Analysis  and  Regulatory 
Flexibility  Analysis,  later  in  this 
preamble. 

Issue  7  of  the  NPRM  (54  FR  24087) 
noted  the  proposed  rule’s  emphasis  on 
engineering  and  work  practice  controls 
for  atmospheric  hazards  and  asked  what 
provisions  OSHA  should  add  to  address 
nipping  or  crushing  hazards.  Several 
commenters  (Ex.  14-4, 14-30, 14-35, 
14-50, 14-57, 14-62, 14-63, 14-71, 14- 

81. 14- 88, 14-94, 14-110, 14-111, 14- 

118. 14- 131, 14-137, 14-157, 14-161, 
14-162, 14-170, 14-179, 14-182, 14- 

187. 14- 193, 14-199, 14-219) 
responded  to  this  issue.  The  great 
ma)ority  of  these  commenters  were  of 
the  opinion  that  mechanical  hazards, 
such  as  nipping  or  crushing,  would  be 
best  handled  by  other  standards,  sudi  as 
§1910.147,  Control  of  hazardous  energy 
sources  (lockoui/tagout,  already  in 
existence.  For  example.  The 
Shipbiiilders  Council  of  America  (Ex. 
14-62)  said: 

Confined  space  standards  should  address 
those  hazards  peculiar  to  confined  spaces, 
and  not  address  all  of  the  hazards  to  which 
entrants  could  be  exposed.  SCA  believes  that 
other  safety  hazards,  such  as  heists,  fells, 
surfeces,  lighting,  machine  guar&ig.  tagout/ 
lock-out.  etc.  should  be  govariMd  by 
respective  standards. 


Likewise,  the  Kerr-McCee  Corporation 
(Ex.  14-161)  expressed  the  view  that 
other  standards  should  address 
mechanical  and  physical  hazards, 
stating: 

OSHA  asks  what  additional  provisions 
would  be  appropriate  to  protect  employees 
against  phj^cal  and  mechanical  hamrds. 
Keir-McGee  believes  that  adequate  protection 
against  such  hazards  is  already  provided  by 
other  OSHA  standards  inchidhig,  but  not 
limited  to.  Subpart  O  and  the  new  lockout/ 
tagout  rule,  1910.147,  effective  October  31, 
1980.  While  permit  entries  may  require 
control  of  haWdous  energy  sources  (lockout/ 
tagout),  OSHA  should  keep  the  two  rules 
separate  by  referencing,  rather  than 
incorporating  portions  of  one  rule  in  the 
other.  [Emp^is  was  supplied  in  original.) 

Some  commenters  (Ex.  14-4, 14-35, 
14-50),  while  not  exclusively 
addressing  physical  hazards,  did 
provide  examples  of  specific  equipment 
or  procedures  that  would  be  involved 
with  hazards  other  than  atmospheric. 
Some  of  the  equipment  listed  in  these 
comments  were  non-sparidng  tools  and 
various  explosion-  proof  devices.  One 
commenter  (Ex.  14-50)  mentioned  that 
permit  spaces  should  ^  evaluated  for 
excessive  temperature  and  noise,  in 
addition  to  proper  levels  of 
lighting.Another  commenter  (Ex.  14-63) 
believ^  that  these  hazards  needed  to  be 
addressed  in  the  final  standard. 

Under  most  conditions,  the  lockout/ 
tagout  standard  in  §1910.147  properly 
addresses  the  control  of  hazardous 
energy  sources  within  pennit  spaces.  In 
fact,  employers  must  deenergize  and 
lock  out  or  tag  energy  sources  for 
machinery  within  a  permit  space  with 
§1910.147,  in  addition  to  tal^  other 
measures  required  by  final  §1910.146, 
whenever  servicing  and  maintenance  is 
performed  on  that  equipment.  However, 
even  if  servicing  ana  maintenance  is  not 
being  performed  (in  which  case 
§1910.147  would  not  apply).  §1910.146 
requires  the  employer  to  isolate  hazards 
within  the  space  to  protect  employees 
from  any  mechanical  or  other  energy 
sources  that  nm  be  present  in  the 
permit  space.  This  approach  is  not  onW 
performance  oriented,  but  it  also  avoids 
placing  unnecessary  details  In  the 
Permit-Required  Confined  Space  final 
rule.  The  Agency  has  addressed  the 
hazards  associated  %dth  energy  sources 
in  paragraph  (d)(3)(ii),  whidi  requires 
the  employer  to  take  measures  to  isolate 
the  space,  and  in  paramph  (f)(8),  which 
requires  tlm  permit  to  list  the  measures 
us^  to  isofete  the  space.  OSHA  believes 
that  these  requirements  will  ensure  that 
emplcwers  have  considered  the  energy- 
related  hazards  that  may  be  found  in 
permit  spaces  and  thM  employers  have 
taken  measures  to  eliminate  or  control 


those  hazards  before  employees  enter 
those  spaces. 

The  proposed  rule  took  a 
performance-oriented  approach  to 
regulating  employee  safety  in  pennit 
space  entry  operations.  In  the  precmible 
to  the  proposal  (54  FR  24087),  OSHA 
explained  that  this  approach  was 
chosen  to  provide  employers  with 
maximum  flexibility  in  determining 
how  to  protect  their  employees  and 
raised  Issue  9  of  the  NPRM,  in  which 
public  comment  was  requested  on 
whether  or  not  this  approach  was 
appropriate  and  on  w^t  proposed 
provisions  should  be  revised  to  use 
specification  language.  Additionally, 
OSHA  asked  if  there  were  any 

{)rovisions  that  used  specification-type 
anguage  where  performance-oriented 
language  should  be  substituted. 

A  substantial  number  of  the 
commenters  who  responded  to  this 
issue  (Ex.  14-27, 14-28, 14-30, 14-35, 
14-43, 14-47, 14-50, 14-57, 14-73, 14- 

98. 14-161, 14-170, 14-183)  expressed 
overall  agreement  with  the  use  of 
performance  language.  Many  supported 
the  use  of  performance  language  with  a 
few  brief  words.  For  example,  Transco 
Energy  Company  (Ex.  14-35)  stated: 

[Performance  language]  is  desirable  and 
will  allow  employers  maximum  flexitnlity  in 
establishing  tbeir  safe  work  practices  and 
procedures. 

In  the  same  vein,  the  American 
National  Can  Company  (Ex.  14-47) 
stated: 

Generally,  we  endorse  the  performance- 
oriented  style  of  the  proposed  standard  and 
support  its  intent  and  objective.  We  believe 
it  represents  a  professional  effort  to  jMroduce 
a  constructive  framework  for  reducing  the 
national  casualty  rate  associated  vtith  the 
entry  of  confined  spaces. 

Another  commenter  (Ex.  14-50) 
expressed  his  opinions,  as  follows: 

...  it  is  better  to  provide  performance 
language  for  many  of  these  items  as  opposed 
to  specific  non-flexible  requirements. 

Monsanto  Company  (Ex.  14-170) 
offered  support  for  the  use  of 
performance-oriented  language  in 
OSHA  standards,  but  recommended  that 
the  rule  provide  clarification  with 
respect  to  what  is  expected  of  the 
employer  in  terms  of  compliance,  as 
follows: 

The  standard  should  have  clarity  of 
language  supported  by  examples  so  that 
employers  can  understand  the  range  of 
methoi^  for  acceptable  compliance. 

The  GATX  Terminals  Corporatitm 
(Ex.  14-183)  stated  their  reasons  for 
supporting  performance  language,  as 
follows: 
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I  concur  with  3roar  perforoiance-oiiented, 
systauntic  approadi  and  highly  raooniHiend 
that  the  flexibility  that  you  are  trying  to  build 
into  the  program  remains  a  viable  part  of  the 
final  rule.  I  femphasiae]  this  due  to  the  fact 
that  confined  space  ‘hazrnds’  vary  fiom  one 
extreme  to  the  other  and  the  characteristics 
of  each  are  directly  contingent  on  site- 
specific  hardware  and  the  individual 
[company's]  standard  operating  procedures. 

If  companies  do  not  have  fire  fieidbility  to 
develop  what  they  feel  to  be  the  priorities, 
die  'real*  hazards  may  continue  to  exist  On 
the  same  note,  employees  who  are  involved 
writh  confined  space  entry  (CSE)  are  already 
required  (and  sometimes  firustrated)  to  follow 
a  variety  of  procedures.  If  additional 
procedures  are  required  in  the  future  and 
they  are  perceived  to  be  redimdant  or 
unnecessary  by  the  workforce,  an  attitude  of 
non-  importance  may  develop — ^which  is  the 
last  thing  that  OSHA  or  industry  wants  to 
ha{^n  when  addressing  this  subject. 

The  National  Fire  Protection 
Association  (Ex.  14-42)  also  agreed  that 
the  proposal’s  performance  approach 
was  appropriate,  stating: 

The  accident  statistics  indicate  for  the  most 
part  that  it  is  the  feikire  of  management  to 
actively  identify  crmfined  spaces  and  hazards 
in  their  workplaoe  and  provide  adequate 
awareness  training  for  dl  employees. 
Accidents  have  not  occurred  berause  the 
wrong  hazards  are  identified  or  because  the 
wrong  atmospheric  exposure  levels  were 
appli^  No,  eoddents  have  occurred  because 
no  one  even  bothers  to  identify  and  evaluate 
the  hazards. 

It  should  be  the  function  of  this  regulation 
to  provide  the  framework  for  management  to 
use  to  develop  individual  S3rstem8  for 
recognition,  evaluation  and  control  of 
hazards  associated  vrith  confined  spaces 
whidi  their  workers  will  enter.  The  system 
should  be  in  the  form  of  a  written  safe  work 
practice  and  ^wuld  include  designation  of 
testers  (professional  and  qualified  as 
necessary).  The  system  shmld  iiwlude 
performance  evaluation  of  the  testers  and 
vrorkers.  The  system  should  also  address 
non-routine  entry,  sudi  as  emergency  or 
rescue. 

Another  commenter  (Ex.  14-28)  noted 
the  difficulty  of  applying  specification- 
type  standards  to  industries  with  widely 
varying  circumstances,  as  follows: 

The  performance  oriented  approach  is 
approi^ate.  I've  been  involved  with  two 
AI^  standards  and  find  that  what  is  fine  for 
one  industry  is  impractical  for  another.  I  rUd 
not  note  any  language  problems,  i.e., 
performance  versus  specification. 

The  ccanment  and  testimony  received 
in  response  to  Issue  9  in  the  NPRM 
serve  to  confirm  OSHA’S  belief  that 
performance,  radier  than  specification 
type  standards,  best  serve  the  purpose  of 
protecting  employees  from  the  hazards 
of  permit  space  entry  while  allowing 
employers  to  chooee  the  best  method 
and  procedures  availabie  to  them  for 
carrying  out  their  responsibilities  under 


the  pennh-required  confined  space 
standard.  OSHA  has  therefore  carried 
forward  to  the  final  rule  the  approach  of 
using  performance  language  whenever 
posable. 

In  spite  of  their  support  for  the 
perfonnance-oriented  language 
contained  in  the  pn^raeal,  some 
rulemaking  pvtidpants  (i^  14-62, 14- 
118, 14-143, 14-150, 14-166)  found 
certain  propoeed  requirements  to  be  too 
specification  mient^  For  example,  the 
Comical  ManufiKturers  Association 
(Ex.  14-118)  supported  the 
performance-oriented  approach  of  the 
proposaL  However,  they  did  object  to 
proposed  $1910.146(cMl)f  stating: 

...  foe  hazard  identification  and  employee 
inforawfom  tectiont  do  not  adhere  to  foe 
performance  phikwophy.  This  departure 
from  that  approach  compromises  foe  overall 
effectiveness  of  the  standard. 

The  Shipbuilders  Council  of  America 
(Ex.  14-62)  argued  that  proposed 
paragraph  (i)  was  not  sufficiently 
performance  oriented,  as  follows: 

OSHA  should  modify  paragraph  (i) 

(Special  permits  far  entry  into  low-hazard 
permit  spaces]  to  provide  more  performance- 
oriented  language... 

Organization  Resources  Coimseloars, 
Inc.  (Ex.  14-143)  offered  t%vo  examples 
of  regulatory  language  they  believed  to 
be  too  detailed  and  inconsistent  with  a 
performance  standard  approach,  as 
follows: 

Paragraph  (d)(2Miii)  statM  that  “|»t>ce<hiies 
for  purging,  inerting,  ventilating  and 
flushing...”  should  be  included  on  foe 
permit  Fuifoer,  paragraph  (dHZKv)  calls  for 
"testing  aiul  monitai^  equipment  and 
procedures^.”  to  be  induded  in  foe  pennit 
Procedures  for  foeee  items  can  be  extensive. 
They  are  part  of  foe  {mparation  for  entry, 
and  their  accomplishment  should  be 
addressed  by  the  checklist  but  foe 
procedures  themselves  should  not  be  part  of 
foe  permit 

The  Pennzoil  Ckunpany  (Ex.  14-150) 
echoed  the  same  concern  4^ut  permit 
systems  addressed  in  proposed 
paragraph  (dK2).  They  stated: 

(We)  believe  that  foa  qwcifications  listed 
include  too  much  detail  to  be  consistent  with 
a  performance-  oriented  approach,  and  we 
not  achievable  in  some  instances.  An 
excellent  example  is  (paragraph  (dXZKiii)] 
which  requires  "...procedures  for  pui^ng, 
inerting,  ventilating,  and  flushing..."  These 
procednres  are  very  extensive,  and  are  part 
of  the  preparation,  imt  part  of  foe  permit.  The 
entry  pen^t  approval  process  will  ensure 
completion  of  foeee  steps.  We  belwre  that 
(paragraph  (d)(2)(iii)]  s&>uld  simidy  stats 
"...foe  measures  used  to  remove  or  control 
potential  hazards.”  [Emphasis  was  supplied 
inorigLaaL] 

Similar  concerns  about  permit 
systems  as  addressed  In  proposed 


§1910.146(dM2),  (d)(3)  and  pwfonnence 
language  were  rais^  by  the  American 
Peholeum  Institute  (Ex.  14-168).  In 
dismissing  proposed  paragraph  (dK2), 

API  stated: 

While  agreeing  in  concept,  the 
specifications  listed  in  this  section  are  fer  too 
detailed,  inconsisteut  with  foe  desired 
performance  approach,  and  in  some  cases 
simply  are  not  aifoievable. 

OSHA  has  taken  these  and  all  other 
comments,  testimony,  and  evidence  into 
consideration  in  the  promulgation  of  the 
individual  requirements  of  me  final 
rule.  OSHA  believes  that  the  final  rule 
is  written  in  terms  of  performance  to  be 
achieved  rather  than  in  terms  of  how  to 
achieve  the  desired  perfbrmsnce  to  the 
greatest  extent  consistent  with  effective 
employee  protection  from  the  haz^s  of 
permit  space  entry.  Comments  on  foe 
individual  provision  foe  proposal 
that  were  thought  to  be  too  detailed  are 
discussed  under  the  summery  and 
explanation  of  the  correspoD^g 
provision  of  the  final  rule. 

OSHA  recognizes  that  the  hazards 
associated  with  particular  permit  spaces 
differ  in  nature  and  degree  accmding  to 
the  type  of  space  being  entered.  In  fos 
notice  of  proposed  rulemaking,  foe 
Agency  proposed  to  allow  employers 
the  flexibility  to  tailor  their  permit 
space  programs  so  that  the  particular 
conditions  encountered  are  taken  into 
account  However,  the  preamble  to  the 
proposal  noted  th^  the  relative  cost 
effectiveness  of  the  rule  (as  calculated  in 
the  preliminary  regulatory  analysis) 
varied  greatly  from  SIC  to  SIC  U  this 
analysis  were  correct,  the  rule  as 
proposed  would  have  been  much  more 
cost  effective  in  some  industries  than  in 
other  industries. 

To  ensure  the  greatest  cost 
effectiveness  for  the  final  rule,  OSHA 
posed,  in  Issue  17  of  the  NPRM  (54  FR 
24087),  a  series  of  questions  related  to 
minimizing  the  buiden  of  the  rule  on 
employers  while  maximizing  safety  for 
employees.  Commenters  wwe  lecmested 
to  idmtify  areas  where  the  hazard 
posed  by  the  spaces  involved  were  not 
as  great  as  those  anticipated  by  foe 
standard  and.  ahematively,  areas  where 
the  hazards  were  more  swious. 

Interested  parties  responding  to  this 
issue  identified  several  types  spaces 
that  they  claimed  were  covered  by 
propos^  §1910.146(1)  but  that  were  not 
naz^ous  enough  to  be  regulated  as 
permit-required  confined  spaces.  Some 
of  these  commenters  identified  opon 
trenifoes,  ditches,  excavatimis,  and 
diked  areas  as  examples  of  su^  spaces 
(Ex.  14-35, 14-43, 14-126, 14-183, 14- 
184).  The  commenters  noted  the  lack  of 
full  endosure  of  the  spaces’ 
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atmospheres  (the  tops  of  the  spaces  are 
open)  and  the  relative  ease  of  egress 
firam  these  areas.  Because  of  this,  they 
maintained  that  trenches,  ditches, 
excavations,  and  diked  areas  do  not 
pose  sufficient  hazards  to  warrant 
regulation  as  permit-required  confined 
spaces. 

OSHA  agrees  with  these  comments. 
The  Agency  believes  that  these  areas 
will  not  normally  meet  the  definition  of 
“|}ermit-  required  confined  space”  and 
will  not,  therefore,  usually  be  subject  to 
final  §1910.146.  A  detail^  discussion 
of  issues  related  to  proposed  paragraph 
(i)  is  contained  in  the  summary  and 
explanation  of  paragraph  (c)(5)  of  the 
final  rule. 

Many  other  commenters  argued  that 
teleconmnmicaticHi  manholes  and  vaults 
did  not  warrant  all  the  procedures 
required  imder  propos^  §1910.146  (Ex. 
14-104, 14-106, 14-108, 14-110, 14- 

139. 14- 142, 14-162, 14-167, 14-187, 
14-194, 14-195, 14-207).  They 
maintained  that  such  manholes  and 
vaults  were  adequately  covered  by 
existing  §1910.268(o)  and  argued  that 
accident  experience  under  the 
telecommunication  standard  clearly 
demonstrated  that  employees  working 
in  these  manhdles  ana  vaults  were 
adequately  protected  without  further 
regulation.  -These  commOnters  also 
pointed  out  that  manhole  entry  posed 
limited  hazards  in  comparison  to  entry 
into  permit-required  confined  spaces, 
espedally  when  all  the  requirements  of 
§1910.268  are  followed. 

OSHA  also  agrees  with  these 
commenters.  In  fact,  under  the  final 
rule,  employee  entry  into 
telecommimications  manholes  and 
vaults  will  normally  be  covered  imder 
§1910.268  rather  than  §1910.146.  (This 
was  also  true  under  the  proposal, 
although  it  may  not  have  b^n  clear.) 

For  additional  information  regarding  the 
application  of  §1910.146  to  the 
telecommunications  woH(,  see  the 
discussion  of  final  §1910.146(a)  earlier 
in  this  preamble. 

With  regard  to  the  question  of  why 
the  cost  efiectiveness  of  §1910.146 
varied  widely  from  SIC  to  SIC,  very  few 
commenters  had  concrete  answers. 

Three  respondents  doubted  the  accuracy 
of  the  \mderlying  data  (Ex.  14-62, 14- 

63. 14- 172).  For  example,  the  State  of 
Maryland’s  Occupational  Safety  and 
Health  program  stated: 

MOSH  would  certainly  question  the  data 
collection  of  several  of  the  industries  for 
which  there  appear  to  be  no  fatalities  on  the 
chart  {Hovided.  It  is  hard  to  believe  that  in 
agriculture  (silos),  textile  mill  products 
(process  vessels,  bleaching  vats),  tobacco 
manufacturing  (mixers,  vats),  printing  and 
publishing  (tuiks  for  inks  and  solvents)  that 


there  have  been  no  confined  space  fatalities, 
especially  since  MOSH  recalls  articles  on 
sui^,  although  no  specifics  are  readily 
available. 

Most  commenters  argued  that  the  best 
way  to  handle  the  problem  of 
maximizing  the  cost  efiectiveness  of  the 
rule  was  to  promulgate  a  performance- 
oriented  standard  that  provides  the 
employer  with  the  flexibility  to  adapt 
his  or  her  confined  space  entry  program 
to  the  hazards  posed  by  the  spaces 
foimd  in  the  workplace  (Ex.  14-35, 14- 

43, 14-57, 14-73, 14-81, 14-137, 14- 
161,  f4-170, 14-193).  In  this  manner, 
they  contended,  the  employer  assumes^ 
the  responsibility  for  employee  safety 
and  has  the  freedom  to  choose  the  least 
costly  method  for  adequately  protecting 
his  or  her  employees.  One  of  these 
commenters,  Mr.  Gerald  Beaumont  of 
Beaumont  and  Associates  (Ex.  14-57), 
recognized  that,  even  with  the  wide 
range  of  hazards  posed  by  confined 
spaces,  there  are  certain  common 
dangers: 

It  is  appropriate  to  allow  trained 
supervisors  and  safety  professionals  to  apply 
their  judgement  in  protecting  employees 
within  the  structure  of  this  (Hoposed 
standard.  Some  industries  may  not  have 
confined  space  fatalities  listed  because  of 
limited  exposure  to  confined  spaces. 
However,  the  hazards  of  oxygen  deficiency 
and  naturally  generated  toxic  gases  are 
potentially  present  in  all  confined  spaces 
along  with  ^e  possible  release  of  flammable 
or  toxic  materi^s  by  the  work  activity,  and 
thus  should  be  evaluated  prior  to  authorizing 
entry. 

OSHA  agrees  that  a  performance- 
oriented  standard  is  the  most  cost 
effective  approach  to  regulation.  The 
Agency  took  this  approach  in  proposing 
§1910.146  and  has  refined  it  in  the  final 
rule.  The  final  rule  permits  employers  to 
specify  whatever  procedures  he  ot  she 
believes  will  best  protect  his  or  her 
employees.  However,  OSHA  is  requiring 
certain  precautions  to  be  taken  for  all 
permit-required  confined  space  entries, 
because,  as  noted  by  Mr.  Beaumont  and 
as  conclusively  demonstrated  by  the 
many  accident  descriptions  in  the 
record,  certain  hazards  are  common  to 
all  regulated  spaces.  There  is  no 
evidence  in  the  record  that  spaces 
regulated  by  the  final  rule  are  safer  in 
any  one  industry  than  in  another.  The 
Agency  strongly  believes  that  this  final 
rule  will  fmive  to  be  cost  eflective  in 
preventing  the  deaths  of  and  injuries  to 
employees  firom  the  hazards  posed  by 
confined  spaces. 
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V.  Stattotory  Considerations 

A.  Introduction. 

OSHA  has  described  the  hazards 
confronted  by  employees  who  enter 
permit  spaces  and  the  measures 
required  to  protect  affected  employees 
from  those  hazards  in  Section  I, 
Background,  and  Section  HI,  Summary 
and  Explanation  of  the  Standard, 
respectively,  earlier  in  this  preamble. 
The  Agency  is  providing  the  following 
discussion  of  the  statutory  mandate  for 
OSHA  rulemaking  activity  to  explain 
the  legal  basis  for  its  determination  that 
the  permit  space  standard,  as 
promulgated,  is  reasonably  necessary  to 
protect  affected  employees  from 
significant  risks  of  injury  and  death. 

Section  2(b)(3)  of  the  Occupational 
Safely  and  Heal^  Act  authorizes  “the 
Secretary  of  Labor  to  set  mandatory 
occupational  safety  and  health 
standards  applicable  to  businesses 
affecting  interstate  commerce”,  and 
section  S(a)(2)  provides  that  “[ejach 
emplo3^  shall  comply  with 
occupational  safety  and  health 
standards  promulgated  tinder  this  Act“ 
(emphasis  added).  Section  3(8)  of  the 
OSH  Act  (29  U.S.C.  §  652(8))  provides 
that  "the  term  'occupational  safety  and 
health  standard’  means  a  standard 
which  requires  conditions,  or  the 
adoption  or  use  of  one  or  more 
practices,  means,  methods,  operations, 
or  processes,  reasonably  necessary  or 
appropriate  to  provide  safe  or  healthful 
employment  and  places  of 
employment.” 

In  two  recent  cases,  reviewing  courts 
have  expressed  concern  that  OSHA’s 
interpretation  of  these  provisions  of  the 
OSH  Act,  particularly  of  section  3(8)  as 
it  pertains  to  safety  rulemaking,  could 
lead  to  overly  cosUy  or  under-protective 
safety  standuds.  In  International  Union, 
UAW  V.  OSHA,  938  F.2d  1310  (D.C  Qr. 
1991),  the  District  of  Columbia  Circuit 


rejected  subitentive  <diallei]M  to 
OSHA’s  hidcout/tegout  standard  and 
denied  a  request  tl:^  enforcement  of 
that  standard  be  stayed,  but  it  also 
expressed  CGHoani  that  OSHA’s 
interpretation  of  the  OSH  Act  could  lead 
to  safety  stmdaids  that  are  very  coatly 
and  only  mininuilly  protective.  In 
Nation^  Grain  S'Fe^  Ass'n  v.  OSHA, 
866  F.2d  717  (5th  Or.  1989),  the  Fifth 
Circuit  condnded  that  Congress  gave 
OSHA  considerable  discretion  in 
structuring  the  costs  and  benefits  of 
safety  standards  but,  concerned  that  the 
grain  dust  standard  might  be  undw- 
piotoctivB,  directed  OSHA  to  consider 
adding  a  provision  that  might  further 
reduce  si^ficant  risk  of  fire  and 
explosion. 

n  is.  of  course,  beyond  doubt  that 
OSHA  rulemakings  involve  a  significant 
degree  of  agency  expwtise  and  policy¬ 
making  discreticm  to  which  reviewing 
courts  must  defer.  (See  for  example, 
Building  S’  Constr.  Trades  Dep%  AHr- 
CIO  V.  Brock,  B36  F.2d  1258, 1266  (D.C. 
Cir.  1988):  Industrial  Union  Dep’t,  AFL- 
CIO  V.  American  Petroleum  In^.,  448 
U.S.  607, 655  n.  62  (1980).)  At  the  same 
time,  the  agmicy’s  technicd  expertise 
and  policy-maUng  authority  must  be 
exorcised  within  duscernabfe 
parametOTS.  The  lockout/tagom  and 
grain  handling  standard  decisions 
sought  from  OSHA  more  clarification  on 
the  agency’s  view  of  the  scope  of  those 
parameters.  In  lig^t  of  those  decisions. 
OSHA  believes  it  would  be  useful  to 
include  in  the  preamble  to  this  safety 
standard  a  statement  of  its  view  of  the 
limits  of  its  safety  rulemaking  authority 
and  to  explain  why  it  is  confident  thrt 
its  interpretive  views  have  in  the  past 
avoided  regulatory  extremes  and 
continue  to  do  so  in  this  rule. 

StMed  briefly,  the  O^  Act  requires 
that,  before  promulgating  any 
occupetkmal  safety  standard,  OSHA 
demonstrate  based  on  substantial 
evidence  in  the  record  as  a  udiole  that; 
(1)  the  proposed  standard  will 
substantially  reduce  a  significant  risk  of 
material  harm;  (2)  compliance  is 
technologically  feasible  in  the  sense  that 
the  protective  measures  being  required 
already  exist,  can  be  brought  into 
existence  with  available  technology,  or 
can  be  created  with  technology  that  can 
reasonably  be  developed;  (3) 
compliance  is  economically  feasible  in 
the  sense  that  industry  can  absorb  or 
pass  on  the  costs  without  major 
dislocation  or  threat  of  instability;  and 
(4)  the  standard  is  cost  effective  in  that 
it  employs  the  least  expensive 
protective  measures  capable  of  reducing 
or  elimiimting  significant  risk. 
Additionally,  proposed  safety  standards 
must  be  compatible  %vith  prior  agency 


BCtkm,  most  be  responsiva  to  significant 
comment  in  the  record,  and,  to  the 
extent  allowed  by  statote,  must  be 
conristent  wirii  apphcable  Executive 
Orders.  These  ehra^ts  Umit  OSHA’s 
re^latory  cfisoetion  for  Misty 
rulemaking  and  provide  a  dei^on- 
making  framaerack  ior  devefoping  a  rule 
within  their  paiametms. 

B.  Congress  concluded  that  OSHA 
regulations  are  necessary  to  prxjtect 
workers  from  occupationtd  hazards  and 
that  employers  should  be  required  to 
reduce  or  eliminate  significant 
workplace  health  and  sr^Oty  threats. 

At  section  2(a)  of  the  OSH  Act  (29 
U.S.C.  $  651(a)),  Congress  annouiic^  its 
determination  that  occupational  injury 
and  illness  should  be  eliminatod  as 
much  as  possible:  "The  Congress  finds 
that  occupational  injury  and  illness 
arising  out  of  woric  situations  impose  a 
substantial  burden  ujxrn,  and  are  a 
hindrance  to,  interstate  commerce  in 
terms  of  lost  production,  wage  loss, 
medical  expenses,  and  disel^ty 
compensation  payments.”  Con^ss 
therefore  declaim  "it  to  be  its  purpose 
and  policy ...  to  assure  so  fer  as  possible 
every  working  man  and  woman  in  the 
Nation  safe ...  working  conditions  [29 
U.S.C.  §  651(b)].” 

To  that  end.  Congress  instructed  the 
Secretary  of  Labor  to  adopt  existing 
federal  and  consensus  standards  during 
the  first  two  years  after  the  OSH  Act 
became  elective  and,  in  the  event  of 
conflict  among  any  such  standards,  to 
“promulgate  tM  standard  which  assures 
the  greatest  protection  of  the  safety  or 
health  of  the  affected  employees  (29 
U.S.C.  §  655(a)].”  Congress  also  directed 
the  Secretary  to  set  mandatory 
occupational  safety  standards  (29  U.S.C 
§  651(bK3)l,  based  on  a  rulemaking 
record  and  substantial  evidence  [29 
U.S.C.  §  655{bK2)l,  that  are  "reasonably 
necessary  or  appropriate  to  provide  safe 
...  employment  and  places  of 
employment.”  When  promulgating 
permanent  safety  or  health  standard 
that  differ  frtun  existing  national 
consensus  standards,  the  Secretary  must 
explain  “why  the  rule  as  adopted  will 
better  effectuate  the  purposes  of  this  Act 
than  the  national  consensus  standard 
[29  U.S.C.  §  655(bM8)j.” 
Correspondingly,  every  employer  must 
comply  with  OSHA  stands^  and,  in 
addition,  “furnish  to  each  of  his 
employees  employment  and  a  place  of 
employment  v^(±  are  free  from 
recognized  hazards  that  are  causing  or 
are  likely  to  cauM  death  or  serious 
physical  harm  to  his  employees  [29 
U.S.C.  8  654(a)].” 

“Congress  understood  that  the  Act 
would  create  substantial  costs  for 


j 
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employers,  yet  intended  to  impose  such 
costs  when  necessary  to  create  a  safe 
and  healthful  working  environment. 
Congress  viewed  the  costs  of  health  and 
safe^  as  a  cost  of  doing  business.... 
Inde^,  Congress  thou^t  that  the 
financial  costs  of  healm  and  safety 
problems  in  the  workplace  were  as  large 
as  or  larger  than  the  financial  costs  of 
eliminating  these  problems  [American 
Textile  Mfrs.  Inst.  Inc.  v.  Donovan,  452 
U.S.  490,  519-522  (1981)  [ATMfi; 
emphasis  was  supplied  in  original]." 
"(Tihe  fundamental  objective  of  the  Act 
[is]  to  prevent  occupational  deaths  and 
serious  injuries  [Wnirlpool  Corp.  v. 
Marshall.  445  U.S.  1, 11  (1980)].”  "We 
know  the  costs  would  be  pu|  into 
consumer  goods  but  that  is  &e  price  we 
should  pay  for  the  80  million  workers 
in  America  [S.  Rep.  No.  91-1282, 91st 
Cong.,  2d  Sess.  (1970);  H.R.  Rep.  No. 
91-1291, 91st  Cong.,  2d  Sess.  (1970), 
rejninted  in  Senate  Committee  on  Labor 
and  Public  Welfare,  Legislative  History 
of  the  Occupational  Safety  and  Health 
Act  of  1970,  (Committee  Print  1971) 
("Leg.  Hist.”)  at  444  (Senator 
Yarborough)].”  "Of  course,  it  will  cost  a 
little  more  per  item  to  produce  a 
washing  machine.  Those  of  us  who  use 
washing  machines  will  pay  for  the 
increased  cost,  but  it  is  worth  it,  to  stop 
the  terrible  death  and  injury  rate  in  this 
country  |/d.  at  324;  see  also  510-511, 
517).” 


[Tihe  vitality  of  the  Natton’s  economy  will 


realized  through  saved  lives  and  useful  years 
of  labor. 


When  one  man  is  injured  or  disabled  bv  an 
industrial  accident  or  disease,  it  is  he  and  his 
family  who  suffw  the  most  immediate  and 
perstmal  loss.  However,  that  tragic  loss  also 
affects  each  of  us.  As  a  result  of  occupatiimal 
accidents  and  disease,  over  Sl.5  billion  in 


wages  is  lost  each  year  (1970  dollars],  and  the 
annual  loss  to  the  gross  national  product  is 
estimated  to  be  over  $8  billion.  Vast 


resources  that  could  be  available  for 


productiye  use  are  siphoned  off  to  pay 
workmen's  compensation  and  medical 


expenses.... 

Only  throiigh  a  comprehensive  approach 
can  we  hope  to  eff^  a  significant  reduction 
in  these  job  death  and  casualty  figures.  [Id. 
at  518-19  (Senator  Cranston)] 

Congress  considered  uniform 
enforcement  crucial  because  it  would 
reduce  or  eliminate  the  disadvantage 
that  a  conscientious  employer  might 
experience  where  inter-industry  or 
intra-industry  competition  is  present. 
Moreover,  "many  employers— 
particularlv  smaller  ones — simply 
caimot  make  the  necessary  investment 
in  health  and  safety,  and  survive 
competitively,  unless  all  are  compelled 
to  do  so  [Leg.  Hist  at  144, 854, 1188, 
1201]." 


Thus,  the  statutory  text  and  legislative 
history  make  clear  that  Congress 
conclusively  determined  that  OSHA 
regulation  is  necessary  to  protect 
workers  from  occupational  hazards  and 
that  employers  should  be  required  to 
reduce  or  eliminate  significant 
workplace  health  and  safety  threats. 

C.  As  construed  by  the  courts  and  by 
OSHA,  the  OSH  Act  sets  a  threshold 
and  a  ceiling  for  safety  rulemaking  that 
provide  clear  and  reasonable 
parameters  for  agency  action. 

OSHA  has  long  followed  the  teaching 
that  section  3(8)  of  the  OSH  Act  requires 
that,  before  it  promulgates  "any 
permanent  hemth  or  safety  standard,  [it 
must]  make  a  threshold  ^ding  that  a 
place  of  employment  is  unsaf^in  the 
sense  that  significant  risks  are  present 
and  can  be  eliminated  or  lessened  by  a 
change  in  practices  [Industrial  Union 
DepX  AFL-CIO  v.  American  Petroleum 
Inst.,  448  U.S.  607, 642  (1980) 

(pluraliW)  [Benzene);  emphasis  was 
supplied  in  originall.”  When,  as 
frequently  happens  in  safety 
rulemaking,  OSHA  promul^tes 
standards  titat  differ  from  existing 
national  consensus  standards,  it  must 
explain  "why  the  rule  as  adopted  will 
better  effactuate  the  purposes  of  this  Act 
than  the  national  consensus  standard 
[29  U.S.C.  §  655(b)(8)l.”  Thus,  national 
consensus  and  existing  federal 
standards  that  Congress  instructed 
OSHA  to  adopt  summarily  within  two 
years  of  the  OSH  Act’s  inception 
provide  reference  points  concerning  the 
least  an  OSHA  standard  should  achieve 
(29  U.S.C.  §§  655(a)). 

As  a  result,  OSHA  is  precluded  from 
regulating  insignificant  safety  risks  or 
from  isst^g  safety  standards  that  do  not 
at  least  lessen  risk  in  a  significant  way. 

The  OSH  Act  also  limits  OSHA’s 
discretion  to  issue  overly  burdensome 
rules,  as  the  agency  also  has  long 
recognized  that  "any  standard  that  was 
not  economically  or  technologically 
feasible  would  a  fortiori  not  1m 
’reasonably  necessary  or  appropriate’ 
imder  the  Act.  See  Industrie  Union 
Dep’t  V.  Hodgson,  [499  F.2d  467, 478 
p.C.  Or.  1974)]  (*Ck>ngress  does  not 
appear  to  have  intend^  to  protect 
mnployees  by  putting  their  employers 
out  of  business.’)  [American  Textile 
Mfrs.  Inst.  Inc.,  452  U.S.  at  513  n.  31  (a 
standard  is  economically  feasible  even  if 
it  portends  ’disaster  for  some  marginal 
films,’  but  it  is  economically  infe^ble 
if  it  ’threaten[s]  massive  diuocation  to, 
or  imperil[s]  the  existence  of,’  the 
industry)].” 

By  stating  the  test  in  terms  of  "threat” 
and  ’’peril,”  the  Supreme  Ckmrt  made 
clear  in  ATMI  that  economic 


in  feasibility  begins  short  of  industry¬ 
wide  bankruptcy.  OSHA  itself  has 
placed  the  line  considerably  below  this 
level.  (See  for  example,  ATMI,  452  U.S. 
at  527  n.  50;  43  FR  27,360  (June  23, 

1978).  Proposed  200  pg/m3  PEL  for 
cotton  dust  did  not  raise  serious 
possibility  of  industry-wide  bankruptcy, 
but  impact  on  weaving  sector  would  be 
severe,  possibly  requiring 
reconstruction  of  90  percent  of  all 
weave  rooms.  OSHA  concluded  that  the 
200  pg/m3  level  was  not  feasible  for 
weaving  and  that  750  pg/m3  was  all  that 
could  reasonably  be  required).  See  also 
54  FR  29,245-246  (July  11. 1989); 
American  Iron  S'  Steel  Institute,  939 
F.2d  at  1003.  OSHA  raised  engineering 
control  level  for  lead  in  small 
nonferrous  foimdries  to  avoid  the 
possibility  of  bankruptcy  for  about  half 
of  small  foundries  even  though  the 
industry  as  a  whole  could  have  sxuvived 
the  loss  of  small  firms.)  Although  the 
cotton  dust  and  lead  rulemakings 
involved  health  standards,  the  economic 
feasibility  ceiling  established  therein 
applies  equally  to  safety  standards. 
Indeed,  b^use  feasibility  is  a 
necessary  element  of  a  "reasonably 
necessary  or  appropriate”  standard,  this 
ceiling  boundary  is  the  same  for  health 
and  safety  rulemaking  since  it  comes 
from  section  3(8),  which  governs  all 
permanent  OSHA  standards. 

All  OSHA  standards  must  also  be 
cost-effective  in  the  sense  that  the 

Erotective  measures  being  required  must 
8  the  least  expensive  measures  capable 
of  adiieving  the  desired  end  [ATMI,  at 
514  n.  32;  Building  and  Constr.  Trades 
Dep’t  AFL-aO  v.  Brock,  838  F.2d  1258, 
1269  (D.C.  Or.  1988)).  OSHA  gives 
additional  consideration  to  financial 
impact  in  setting  the  period  of  time  that 
should  be  allowed  for  compliance, 
allowing  as  much  as  ten  years  for 
compliance  phase-in.  (Sm  United 
Steelworkers  of  Am.  v.  Marshall,  647 
F.2d  1189, 1278  (D.C.  Cir.  1989),  cert. 
denied.  453  U.S.  913  (1981).) 
Additionally,  OSHA’s  enforcement 
policy  takes  account  of  financial 
hard^p  on  an  individualized  basis. 
OSHA’s  Field  Operations  Manual 
provides  that,  based  on  an  employer’s 
economic  situation,  OSHA  may  extend 
the  period  within  which  a  violation 
must  be  corrected  after  issuance  of  a 


citation  (CPL.  2.45B,  Chapter  m, 
paragraph  E6d(3)(a),  Dec.  31, 1990). 

To  rekdr  the  necessary  findings  and 
conclusions  that  a  safety  standaiti 
substantially  reduces  a  significant  risk 
of  harm,  is  l^th  technologically  and 
economically  feasible,  and  is  cost 
effective,  OSHA  must  conduct 
rulemaking  in  accord  with  the 
requirements  of  section  6  of  the  OSH 
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Act.  The  regulatory  proceeding  allows  it 
to  determine  the  qu^tative  and,  if 
possible,  the  quantitative  nature  of  the 
risk  with  and  without  regulation,  the 
technological  feasibility  of  compliance, 
the  avail^ility  of  capital  to  the  industry 
and  the  extent  to  which  that  capital  is 
required  for  other  purposes,  the 
industry’s  profit  history,  the  industry’s 
ability  to  absorb  costs  or  pass  them  on 
to  the  consumer,  the  impact  of  higher 
costs  on  demand,  and  the  impact  on 
competition  with  substitutes  and 
imports.  (See  ATMI  at  2501-2503; 
American  Iron  S'  Steel  Institute 
generally.)  Section  6(f)  of  the  OSH  Act 
further  provides  that,  if  the  validity  of 
a  standard  is  challenged,  OSHA  must 
support  its  conclusions  with 
"substantial  evidence  in  the  record 
considered  as  a  whole,’’  a  standard  that 
courts  have  determined  requires  fairly 
close  scrutiny  of  agency  action  and  the 
explanation  of  that  action.  (See 
Steelworkers,  647  F.2d  at  1206-1207.) 

OSHA’s  powers  are  further 
circumscribed  by  the  independent 
Occupational  Safety  and  Health  Review 
Commission,  which  provides  a  neutral 
forum  for  employer  contests  of  citations 
issued  by  OSHA  for  noncompliance 
with  hetdth  and  safety  standards  (29 
U.S.C.  §§  659-661;  noted  as  an 
additional  constraint  in  Benzene  at  652 
n.  59).  OSHA  must  also  respond 
rationally  to  similarities  and  differences 
among  industries  or  industry  sectors. 
(See  Building  and  Constr.  Trades  Dep’t, 
AFIAUO  V.  Brock.  838  F.2d  1258, 1272- 
73  (D.C.  ar.  1988).) 

Finally,  it  is  axiomatic  that  significant 
departures  from  prior  practice  must  be 
justified  [International  Union,  UAW  v. 
Pendergrass,  878  F.2d  389,  400  (D.C. 
1989)).  In  the  twenty  years  since 
enactment  of  the  OSH  Act,  OSHA  has 
promulgated  numerous  safety 
stemdards — standards  that  provide 
benchmarks  for  judging  risks,  benefits, 
and  feasibility  of  compliance  in 
subsequent  rulemakings.  (OSHA’s 
Hazardous  Waste  Operations  and 
Emergency  Response  Standard,  for 
example,  required  use  of  existing 
technology  and  well  accepted  safety 
practices  to  eliminate  at  least  32  deaths 
and  18,700  lost  workday  injuries  at  a 
cost  of  about  $153  million  per  year  (54 
FR  9311-9312;  March  6, 1989).  The 
Excavation  standard  also  drew  on 
existing  technology  and  recognized 
safety  practices  to  save  74  lives  and  over 
800  lost  workday  injuries  annually  at  a 
cost  of  about  $306  million.  (54  FR 
45,954;  Oct.  31, 1989).  OSHA’s  Grain 
Handling  Facilities  standard  relied 
primarily  on  simple  housekeeping 
measures  to  save  18  lives  and  394 
injuries  annually,  at  a  total  net  cost  of 


$5.9  to  $33.4  million  (52  FR  49,622; 

Dec.  31, 1991).) 

OSHA  safety  rulemaking  is  th\is 
constrained  fii^  by  the  nei^  to 
demonstrate  that  tne  standard  will 
substantially  reduce  a  significant  risk  of 
material  harm,  and  then  by  the 
requirement  that  compliance  is 
technologically  capable  of  being  done 
and  not  so  expensive  as  to  threaten 
economic  instability  or  dislocation  for 
the  industry.  Within  these  parameters, 
further  constraints  such  as  the  need  to 
find  cost-effective  measures  and  to 
respond  rationally  to  all  meaningful 
comment  militate  against  regulatory 
extremes. 

D.  The  Permit-Required  Confined  Space 
standard  complies  with  the  statutory 
criteria  described  above  and  is  not 
subject  to  the  additional  constraints 
applicable  to  section  6(b)(5)  standards. 

As  explained  in  Section  I, 

Background,  and  Section  III,  Summary 
and  Explanation  of  the  Standard,  earlier 
in  this  preamble,  and  in  Section  VI, 
Summary  of  the  Final  Regulatory 
Impact  Analysis  and  Regulatory 
Flexibility  Analysis,  later  in  this 
preamble,  OSHA  has  determined  that 
permit  spaces  pose  significant  risks  to 
employees  (62  fatalities  and  12,643 
injuries  and  illnesses  annually)  and 
estimates  that  compliance  widi  the 
Permit-Required  Confined  Space 
standard  will  reduce  the  risk  of  permit 
space  hazards  by  85  percent  (preventing 
53  fatalities  and  10,746  injiuies  and 
illnesses  annually).  This  constitutes  a 
substantial  reduction  of  significant  risk 
of  material  harm.  The  Agency  believes 
that  compliance  is  technologically 
feasible  because  the  rulemal^g  record 
indicates  that  the  hazard  control 
measures  required  by  the  standard  have 
already  been  implemented,  to  some 
extent,  at  all  die  types  of  spaces  covered 
by  the  standard.  Additionally,  OSHA 
believes  that  compliance  is 
economically  feasible,  because,  as 
documented  by  the  Regulatory  Impact 
Analysis,  all  regulated  sectors  can 
readily  absorb  or  pass  on  compliance 
costs  during  the  standard’s  first  five 
years,  and  economic  benefits  will 
exceed  compliance  costs  thereafter. 

The  standard’s  costs,  benefits,  and 
compliance  requirements  are 
reasonable,  amounting  to  approximately 
$202.4  million  annually,  preventing  53 
fatalities  and  10,746  inj^iries  and 
illnesses  per  year.  These  amounts  are 
consistent  with  those  of  other  OSHA 
safety  standards.  OSHA  considered  and 
responded  to  all  substantive  comments 
regarding  the  proposed  rule  on  their 
merits.  In  particular,  OSHA  evaliiated 
all  suggest  changes  in  terms  of  their 


impact  on  worker  safety,  their 
feasibility,  their  cost  effectiveness,  and 
their  consonance  with  the  OSH  Act. 

Further,  the  additional  constraint 
found  in  section  6(b)(5)  of  the  OSH  Act, 
that  standards  dealing  with  employee 
exposure  to  "toxic  materials  or  harmful 
physical  agents’’  must  also  assure,  "to 
the  extent  feasible ...  that  no  employee 
will  suffer  material  impairment  of 
health  or  functional  capacity  even  if  [he 
is  exposed]  to  the  hazara  dealt  with  by 
the  standard  for  the  period  of  his 
working  life,’’  does  not  apply  to  this 
rule.  Standards  subject  to  section 
6(b)(5),  which  regulate  insidious 
hazards  that  are  frequently  undetectable 
because  they  are  subtle  or  develop 
slowly  or  after  long  latency  period,  are 
frequently  referred  to  as  "health" 
standards,  while  those  that  regulate 
hazards,  like  explosions  or 
electrocution,  that  cause  immediately 
noticeable  physical  harm,  are  called 
"safety"  standards.  (See  National  Grain 
&■  Feed  Ass‘n  v.  OSHA  (NGFA II),  866 
F.2d  717,  731,  733  (5th  Cir.  1989). 

Section  6(b)(5)  applies  only  to 
substances  that  take  their  toll  over  time 
or  "whose  deleterious  effect  is  not 
readily  apparent,  such  as  a  carcinogen 
or  a  harmM  physical  agent  such  as 
noise,"  not  to  "hazards  such  as 
explosives,  that  are  every  bit  as  lethal 
but  whose  impact  is  immediate"). 

The  OSH  Act  and  its  legislative 
history  clearly  indicate  that  Congress 
intended  this  distinction  between  safety 
standards  and  health  standards.  For 
example  in  section  2(b)(6)  of  the  OSH 
Act,  Congress  declar^  that  the  goal  of 
assuring  safe  and  healthful  worl^g 
conditions  and  preserving  human 
resources  would  be  achieved,  in  part; 

...  by  exploring  ways  to  discover  latent 
diseases,  establishing  causal  connections 
between  diseases  and  work  in  environmental 
conditions,  and  conducting  other  research 
relating  to  health  problems,  in  recognition  of 
the  fact  that  occupational  health  standards 
present  problems  often  difierent  from  those 
involved  in  occupational  safety. 

The  legislative  history  makes  this 
distinction  even  clearer: 

[The  Secretary]  should  take  into  account 
that  anyone  working  in  toxic  agents  and 
physical  agents  which  might  be  harmful  may 
be  subjected  to  such  conditions  for  the  rest 
of  his  working  life,  so  that  we  can  get  at 
something  which  might  not  be  toxic  now,  if 
he  works  in  it  a  short  time,  but  if  he  works 
in  it  the  rest  of  his  life  might  be  very 
dangerous;  and  we  want  to  make  s\ire  that 
such  things  are  taken  into  consideration  in 
establishing  standards.  [Leg.  Hist  at  502-503 
(Sen.  Dominick),  quoted  in  Benzene  at  648- 
49] 

Additionally,  Representative  Daniels 
distinguished  between  "insidious  ’silent 
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killers*  such  as  toxic  hunes,  bases,  acids, 
and  chsmicals”  and  **violont  nhysical 
injury  causing  immediate  visude 
physical  harm”  (Lstg.  Hist  at  1003),  and 
Reproeentatire  Ud^  contrasted 
insidious  hazards  like  cardnogMis  with 
"the  mote  visiUe  and  ¥rell4aiown 
Question  of  industrial  acddsurts  Hid  on- 
me^ob  injury"  [Leg.  HisL  at  1004).  (See 
also,  for  exampia,  S.Rep.  No.  1282. 91st 
Cong.,  2d  Sess  2-3  (1970),  U.S.  Code 
Cong,  k  Admin.  News  1970,  pp^  5177, 
5179,  reprinted  in  Leg.  Hist,  at  142-43, 
discussing  1967  Surgeon  General  study 
that  found  that  65  percent  of  employees 
in  industrial  plants  “were  potentially 
exposed  to  harmful  {^ysical  agents, 
such  as  severe  noise  or  vibniion,  or  to 
toxic  materiab";  Leg.  Hist  at  412;  id.  at 
446;  id.  at  516;  id.  at  845;  International 
Union,  UAW  at  1315.) 


Congress  addressed  this  concern  that 
insidious,  loi^  term  hazards  might  not 
receive  sufficient  protectkm  through 
section  6(b)(5),  which  requires  OSHA  to 
set  "the  most  protective  standard 
consistent  vriffi  feasibility”  (Benzene  at 
643  n.  48).  As  Justice  Stevens  observed: 


The  reason  that  Congress  drafted  a  ^lecial 
section  for  these  substances ...  was  because 
Congies*  recognized  that  there  were  special 
problems  in  regulating  health  risks  as 
opposed  to  safety  rial^  In  the  latter  case,  die 
risks  ase  generally  immediate  and  obvious, 
while  in  die  former,  the  risks  may  not  be 
evident  until  a  worker  has  bean  eiqweed  for 
long  periods  of  time  to  particular  substances. 
[Benzene,  at  649  n.  54.) 


The  permit  space  standard  addresses 
hazards,  such  as  asphyxiation, 
explosion,  and  engulfoent,  that  are 
immediately  dangmus  to  life  ar  health, 
not  the  IcHiger  term,  less  obvious 
hazards  subject  to  sectitm  6(bK5).  The 
definition  of  "immediately  dangerous  to 
life  or  health”  in  paragraph  (b)  of  the 
final  rule  covms  conditions  that  pose 
immediate  or  dela]red  threats  to  life, 
would  cause  irreversible  adverse  health 
effects  or  would  interfere  vrith  an 
individuars  ability  to  escape  unaided 
from  a  permit  space.  The  definition 
contemplates  that  any  ‘‘delayed”  health 
effects  would  arise  within  72  hours  of 
exposure  to  a  permit  space  hazard. 
Accordingly,  the  menticm  of  delayed 
efiects  simply  reflects  OSHA's 
recognition  that  some  acute  health 
effects  may  not  manifest  themselves  at 
the  very  same  time  as  the  permit  space 
incidents  which  trigger  them.  While 
some  of  the  materials,  particularly  the 
air  contaminants,  that  have  been 
detected  in  permit  spaces  could  also 
have  long^wm  adverse  effects  on 
employees,  those  long-term  effects  are 
not  addressed  by  the  permit  space 
standard. 


Challenges  te  tiM  main  dust  sod 
lodcout/tagout  standards  incduded 
assertioaa  that  grehi  dust  In  explosive 
quantltiea  and  uncontrolled  oamgy 
releases  that  could  expoae  employees  to 
crushing,  cutting  Imining  w  explosion 
hazards  were  harmful  {diyrical  agents  so 
that  OSHA  was  rsquiiM  to  apply  the 
critmia  of  section  6(bK5)  vdkm 
determinmg  how  to  protect  employees 
frmn  those  hazards.  Reviewing  courts 
have  uniformly  refected  inch  eesertions. 
For  example,  the  Court  In  tdemational 
Union,  UAWw,  06HA,  938  P.2d  1310 
(D.C.  Cir.  1961)  reacted  the  view  that 
section  6(bK5)  provided  the  statutory 
criteria  for  i^ulation  of  uncontrolled 
enerOT,  holding  that  such  a  “reading 
would  obliterate  a  distinction  ffiat 
Congress  drew  between  ’health’  and 
‘saf^  risks."  The  Court  also  noted  that 
the  languaro  of  the  OSH  Act  and  the 
legislative  history  supported  the  OSHA 
position  (IntematioiHU  Union,  UAW  at 
1314).  Additionally,  the  Court  stated: 
"We  acccffd  consioerable  vreight  to  an 
agency’s  construction  of  a  statutory 
s^eme  h  is  entrusted  to  achnimster, 
rejecting  h  only  if  unreason^le" 
(Intemationai  Union,  (MW  at  1313, 
citing  Chevron  US^.,  Inc.  v.  NBDC,  467 
U.S.  837, 843  (1984)). 

The  Court  i^awixm  the  grain  dust 
standard  also  deferred  to  OSHA's 
reasonable  view  that  the  Agency  was 
not  subject  to  the  feasilnlity  mandite  at 
section  6(b)(5)  in  rwul^ing  explosive 
quantities  of  grain  oust  (hMionaJ  Grain 
&  Feed  Association  v.  OSHA  (N(U^A  U), 
866  F.2d  717, 733  (5th  Or.  1969)).  It 
therefcue  applied  criteria  of  section 
3(8),  requiri^  the  Agency  to  estedffish 
that  the  stancferd  is  “reasonably 
necessary  or  appropriate”  to  jHotect 
enroloyee  safety. 

uSHA  has  determined  that  the  permit 
space  standard,  like  other  safety 
standards,  is  8tffijec:t  to  the  constraiiiAs  of 
sectkm  3(8)  of  the  OSH  Act,  that  it  be 
“reasonably  necessary  m  apfuopriate  to 
provide  safe  at  healthful  mnployment 
and  places  of  employment"  But  the 
standard  is  not  sul^^  to  the  section 
6(b)(5)  requirement  that  it  limit 
si^ficant  risk  “to  the  extent  feasible." 

Agency  believes  that  permit 
spaces  pose  significant  risks  and  that 
the  provisions  of  the  final  rule  are 
reasonably  necessary  to  protect  affected 
employees  from  thc^  risks.  It  has  also 
determined  that  compliance  with  the 
permit  space  standard  is  technologically 
feasible  because  the  rulemaking  ream! 
indicates  th^  the  hazard  contr^ 
measures  required  by  the  standard  have 
already  been  impler^ted,  to  some 
extent,  at  all  the  types  of  ^aces  covered 
by  the  standard,  addition,  OSHA 
believes  that  cmnpliance  is 


economically  feasiUe,  because,  as 
documeirted  ly  the  **  Final  Begskdory 
Impact  Analysis  and  Regukd^ 
Flejtibility  Analysis  of  the  Final  Pmrd^ 
Requked  Ctmpned  Space  Stamford".^ 
all  regulated  sectors  can  readily  abec^ 
or  pass  cm  ccunpliance  costs  du^ng  the 
standard’s  first  five  years,  and  economic 
boaefits  will  exceed  compliance  costs 
thwaafter.  In  paiticmkr,  ^  Agency 
believes  that  compliance  with  the 
permit  space  rtandard  will  resuh  in 
substan^  cost  savings  and 
productivity  gains  at  manufacturing 
facilities  that  might  otherwise  be 


and  Regulatory  Flexibi^  AnafysiB, 
later  in  this  preamble,  the  stanmud’s 
costs,  benefits,  and  complianco 
requirements  are  consistmt  with  those 
of  otlmr  OSHA  safety  standards.  For 
example,  the  Hazarclous  Waste 
Operaticms  and  Emergency  Re^xmaa 
standard  (29  CFR  1910.120}  requires  the 
use  of  existing  tscibnology  and  well 
acxepted  safety  practices  to  eliminate  at 
least  32  deaths  and  18,700  lost  workday 
injuries  at  a  cost  of  about  $153  milUcm 
per  year  (54  FR  9311-9312;  March  6, 
1989).  The  Excavaticms  standard  (29 
CFR  1926,  Subput  P)  also  drew  on 
existing  techncMogy  and  recognized 
safety  practices  to  save  74  lives  and  ovor 
800  krt  woricday  injuries  annually  at  a 
cost  of  dbout  $306  millicm  (54  FR 
45,954;  Oct.  31. 1989).  Adc^onally,  the 
Grain  Handling  Facilities  standard  (29 
CFR  1910.272)  relied  primarily  on 
simple  hous^e^nng  measures  to  save 
18  lives  and  394  injuries  annually,  at  a 
total  net  cost  of  between  $5.9  million 
and  $33.4  millicm  (52  FR  49322;  Dec. 

31, 1987).  Also,  compliance  with  the 
planning,  wcxk  pracrtic^,  and  training 
provisions  of  the  Process  Safety 
Management  standard  (29  CFR 
1910.119)  will  reduce  the  risk  of 
catastrophic  fire  and  explosion  (330 
fatalities  and  1917  injuries  and  illnesses 
annually)  by  80  pmcent,  at  an 
annualized  cost  of  $888.7  millicm  in  the 
first  five  years  and  at  an  annualized  cost 
of  $470.8  million  in  the  following  five 
years. 

OSHA  has  considered  and  respcmded 
to  all  substantive  comments  regarding 
the  proposed  permit  space  standard  on 
their  merits  in  the  Section  IQ,  Summary 
and  Explanation  of  the  Standard,  earlier 
in  this  preamble.  In  particular,  OSHA 
evaluated  all  suggested  cdianges  to  the 


^  This  documeat  is  available  for  inspection  and 
copying  in  Docket  S-019  in  the  Docket  OQice.  Km. 
N2634,  U.S.  Department  of  Labor,  Occupational 
Safely  and  Health  Administration,  200  Constitotkm 
Ave.,  NW.  Washingtcm,  DC  20210;  tek^hose:  202- 
219-7694. 


As'detailM  in  Sec:tion  VI,  Sammary  of 
the  Fined  HeguJatory  Impact  Analysis 
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proposed  rule  in  terms  of  their  impact 
on  worker  safety,  their  feasibility,  their 
cost  effectiveness,  and  their  consonance 
with  the  OSH  Act. 

E.  The  permit  space  standard  is 
necessary  to  address  the  significant 
risks  of  material  harm  posed  by  permit 
spaces. 

OSHA  believes  that  Section  , 
Background,  Section  11,  Hazards,  and 
Section  III,  Summary  and  Explanation 
of  the  Standard,  earlier  in  this  preamble 
have  clearly  and  comprehensively  set 
out  the  Agency's  bases  for  concluding 
that  permit  spaces  pose  significant  risks 
and  that  the  provisions  of  the  final  rule 
are  reasonably  necessary  to  protect 
affected  employees  from  those  risks.  In 
particular,  as  detailed  in  Section  VI, 
Summary  of  the  Final  Regulatory 
Impact  Analysis  and  Regulatory 
Flexibility  Analysis,  later  in  this 
preamble,  OSHA  estimates  that 
exposure  to  permit  spaces  hazards 
causes  at  least  62  fatalities  and  12,643 
injuries  and  illnesses  annually  and  that 
compliance  with  the  Permit-Required 
Confined  Space  standard  will  reduce 
the  risk  of  permit  space  hazards  by  85 
percent  (preventing  53  fatalities  and 
10,746  injuries  and  illnesses  annually). 
This  constitutes  a  substantial  reduction 
of  a  significant  risk  of  material  harm  to 
the  exposed  population  of 
approximately  1,629,000  permit  space 
entrants. 

OSHA  emphasizes  that  its  risk 
assessment  is  based  on  employee 
exposure  to  the  particular  hazard  of 
permit-required  confined  spaces,  a 
hazard  that  exists  in  a  large  range  of 
industries.  Although  Section  VI, 
Summary  of  the  Final  Regulatory 
Impact  Analysis  and  Regulatory 
Flexibility  Analysis,  later  in  this 
preamble,  presents  OSHA’s  estimate  of 
the  costs  and  benefits  of  the  permit 
space  standard  in  terms  of  the  Standard 
Industrial  Classification  (SIC)  codes  for 
the  industries  regulated,  OSHA  does  not 
believe  that  the  risk  associated  with  this 
hazard  varies  according  to  what  SIC 
code  a  particular  space  may  be  fo\md  in. 
Thus,  some  of  the  industry  categories 
within  the  scope  of  the  final  rule  which 
will  have  compliance  costs  have  had 
few  or  no  documented  permit  space- 
related  injuries  or  fatalities  during  the 
period  covered  by  the  RIA.  In  this  case, 
OSHA  has  defined  the  scope  of  the  rule 
to  cover  those  situations  it  has 
determined  to  be  hazardous.  As 
explained  more  fully  below,  OSHA  has 
determined  that  the  lack  of  prior 
docvimented  injuries  and  deaths  in  some 
SIC  Codes  does  not  indicate  that  the 
employees  in  those  industries  are  not 


exposed  to  significant  risks  from  permit 
spaces  and  permit  space  entry. 

As  the  summary  of  the  RIA  explains 
in  detail,  OSHA  has  determined  that  it 
is  appropriate  to  include  those 
industries  within  the  scope  of  the 
permit  space  standard  bemuse 
employees  in  those  industries  are 
exposed  to  the  same  kinds  of  hazards  as 
employees  in  industries  for  which  there 
are  reported  injiiries  and  fatalities.  For 
example,  employers  classified  in  SIC 
391  (Jewelry,  Silverware  and  Plated 
Ware)  and  in  SIC  3949  (Sporting  and 
Athletic  Goods)  have  employees  enter 
tanlcs,  pits,  and  dust  collectors  that  meet 
the  permit  space  definition,  but  that 
have  not  caused  any  documented 
injuries  or  fatalities  during  the  5-year 
time  period  covered  by  the  RIA  tables. 
The  Agency  has  foimd,  however,  that 
the  permit  spaces  identified  in  SIC  391 
and  SIC  3949  are  closely  analogous,  and 
in  many  cases  virtually  identical,  to 
permit  spaces  in  other  SIC  categories 
(such  as  SIC  28,  Chemicals  &  Allied 
Products)  where  OSHA  has  documented 
injuries  and  fatalities. 

As  regards  the  other  SICs  for  which 
injury  and  fatality  data  are  not  available, 
OSHA  has  set  out  the  bases  for 
concluding  that  permit  spaces  in  those 
SICs  pose  simificant  risk  of  material 
harm  in  Table  111-5  and  the 
accompanying  text  of  Chapter  III  of  the 
"Final  Regulatory  Impact  Analysis  and 
Regulatory  Flexibility  Analysis  of  the 
Final  Permit-Required  Confined  Space 
Standard".  Even  in  indust^  sectors  in 
which  no  injinies  or  fatalities  have  been 
reported,  the  Agency  believes  there  is 
sufficient  information  for  OSHA  to 
determine  that  employees  who  enter 
permit  spaces  in  those  sectors  face 
significant  risks,  based  on  analysis  of 
the  elements  of  the  hazards  identified 
and  based  on  the  similarity  of  hazard 
elements  between  industry  sectors. 
Therefore,  the  Agency  has  determined 
that  all  employees  who  enter  permit 
spaces  face  a  significant  risk  of  material 
harm  and  that  compliance  with  the 
permit  space  standard  is  reasonably 
necessary  to  protect  affected  employees 
from  that  rislc,  regardless  of  the  number 
of  permit  space  incidents  reported  for 
the  SIC  code  to  which  the  employer  has 
been  assigned. 

Also,  because  of  the  difficulties  the 
Agency  has  experienced  in  compiling  a 
database  for  pennit  space  incidents, 
injuries  or  fatalities  may  have  occurred 
in  industries,  including  those  for  which 
no  incidents  have  been  documented, 
without  being  recorded.  For  example,  as 
noted  in  Table  1-7  of  the  “Final 
Regulatory  Impact  Analysis  and 
Regulatory  Flexibility  Analysis  of  the 
Final  Permit-Required  Confined  Space 


Standard",  7  of  the  53  permit  space 
fatalities  (nearly  15  percent)  OSHA 
believes  a^II  be  prevented  each  year 
through  compliance  with  the  permit 
space  stands^  could  not  be  classified 
with  a  particular  2-digit  SIC 
classification.  The  frequent  iise  of 
contractors  for  permit  space  entry 
operations  raises  further  questions 
regarding  the  reliability  of  incident  data 
organized  according  to  SIC  code, 
bemuse  a  fatality  report  will  usually 
include  the  SIC  code  for  the  employer 
whose  employee  was  killed  but  not 
necessarily  the  SIC  code  for  the 
workplace  where  the  permit  space 
.  fatality  occurred. 

In  addition,  the  SIC  code-based 
organization  of  incident  data  mav  mask 
actual  or  potential  permit  space  hazards 
because,  while  a  business  is  classified 
for  SIC  purposes  according  to  its 
principal  activity,  the  workplace  may 
also  contain  permit  spaces,  entered  for 
“secondary”  purposes,  that  have  caused 
permit  space-related  injuries  or 
fatalities.  For  example,  a  permit  space 
incident  in  the  utility  room  boiler  at  a 
new  car  dealer  would  be  classified 
under  the  new  car  dealer  SIC,  even 
though  the  hazard  and  the  incident  had 
nothing  to  do  with  selling  new  cars. 
Therefore,  OSHA  believes,  based  on  the 
limitations  of  the  incident  data  and  the 
circumstantial  nature  of  many  permit 
space  incidents,  that  it  is  appropriate  to 
require  that  employers  protect  affected 
employees  from  permit  space  hazards  in 
all  workplaces  where  permit  spaces 
have  been  identified,  rather  than  to 
characterize  workplaces  according  to 
the  injury  or  fatality  experience  of  the 
SIC  codes  in  which  they  have  been 
classified. 

The  Agency  also  notes  that,  as 
discussed  in  the  NPRM  (54  FR  24082, 
24086),  permit  space  injuries  and  “near 
misses”  are  underreported,  because  the 
data  collection  system  has  focused  on 
documenting  fatalities  and  because  the 
employees  often  “recover”  without 
hospitalization  or  seeking  medical 
attention.  Based  on  these 
considerations,  OSHA  believes  it  is 
reasonable  to  conclude  that  permit 
space  injuries  and  some  of  the 
unclassified  permit  space  fatalities 
occurred  in  SIC  categories  that  have  no 
documented  permit  space  injuries  or 
fatalities. 

Finally,  it  is  well  established  in  the 
OSH  Act  enforcement  context  that  the 
lack  of  injuries  or  deaths  to  a  particular 
employer’s  employees  does  not 
establish  that  the  employees  are  not 
exposed  to  a  hazard.  In  a  frequently 
quoted  passage,  the  Fifth  Cir^t  long 
ago  observed  that  “the  goal  of  the  Act 
is  to  prevent  the  first  accident,  not  to 
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serve  as  a  source  of  consolation  for  the  ■ 
first  victim  or  his  survivors”  (Mtnera/ 
Industries  8*  Heavy  Construction  Group 
V.  OSHRC,  639  F.2d  1289, 1294  (5th  Or. 
1981)).  This  principle  applies  to 
regulatory  actions  as  welL  Once  the 
agency  determines  that  exposure  to  a 
particular  condition  constitutes  a 
significant  risk,  it  need  not  repeat  that 
analysis  for  every  situation  or  type  of 
workplace  in  which  the  condition  is 
found. 

For  all  of  the  finegoing  reasons,  OSHA 
has  determined  that  it  is  inapi^priate 
to  exclude  any  of  the  SICs  merely 
because  they  have  not  recently  had 
documented  permit  space  injuries  or 
fatalities,  insofar  as  those  SICs  contain 
confined  spaces  which  meet  the 
configuration  and  hazard  criteria  to 
qualily  as  permit  spaces. 

VL  Summary  of  the  Final  Regnlaloiy 
InqMct  Analysia  and  R^nlatory 
Flmdbility  Analjrais 

A.  Introduction 

The  OccupaticHial  Safety  and  Health 
Administration  (OSHA)  has  determined 
that  there  is  a  significant  risk  to  the 
health  and  safety  of  workers  udio  enter 
certain  types  of  confined  spaces.  To 
protect  workers  from  the  hazards 
encountered  in  these  unique  work 
environments,  OSHA  is  issuing  this 
final  permit-required  confined  q)ace 
standard  (29  CTO  §1910.146).  TUs 
cmnprebensive  standard  supplmnents 
the  existing  OSHA  standardi  that 
address  permit  space  hazards  in 
particular  woik  settings. 

Executive  Odm*  12291  (46  FR 13197) 
requires  that  a  regulatory  analysis  be 
conducted  for  any  rule  having  ma  jcv 
economic  consequences  on  the  national 
economy,  individual  industries, 
geographical  regions,  or  levels  of 
government.  In  additicHi,  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C  601  et 
seq.)  requires  federal  agmides  to 


determine  whether  a  regulation  will 
have  a  significant  economic  impact  on 
a  substa^al  number  of  small  entities. 

Consistmt  with  these  reqdrements, 
OSHA  has  prepared  a  Regulatmy  Impact 
and  Regulatory  Flexibility  Anal^s  for 
the  standard  on  permit  spaces,  me  full 
body  of  whidi  is  available  in  OSHA 
Docket  S-019.  This  stunmary  of  the 
analysis  includes  an  overview  of 
afiected  industries  and  employees, 
estimated  benefits,  the  tecl^ological 
feasibility  of  the  standard,  estimated 
compliance  costs,  etxmoniic  and 
environmental  impacts,  and  a 
discussion  of  the  nonregulatory 
alternatives  to  this  final  standi. 

B.  Industries  and  Employees  Affected  by 
the  Standard 

Based  on  a  repmt  {xrepared  under 
contract  to  OSHA  by  On^AD  Research 
Coloration  (CONSAD)  (1).  OSHA 
estimates  that  the  standi  will  have 
cost  impacts  in  34  two-digit  Standard 
Industrial  Classificaticm  industry 
groups.  Afiected  industries  are  found  in 
Agricultural  Services,  (Ml  and  Gas 
Extractimi,  Manufacturing, 
Transportation  and  Utilities,  Wholesale 
Trade,  Retail  Trade,  and  Miscellaneous 
Services. 

Permit-required  ctmfined  spaces  (cur 
permit  spaces,  for  short),  as  defined  in 
§1910.146(b),  vary  in  size, 
configuration,  process  use  and  hazard 
across  industries  where  the  risks  are 
present.  In  Manufacturing,  permit 
spaces  include  storage  vessels,  furnaces, 
tank  degreasers  and  othw  types  of 
equipment  requiring  human  mitry  fw 
maintenance  and  repair.  Permit  space 
hazards  can  also  appear  during 
production  itself,  such  as  in  the 
manufacture  of  rdiroad  tank  cars  and 
aircraft  parts.  Examples  of  permit  spaces 
found  elsewhere  in  industry  include 
manholes  serviced  in  SIC  49,  Electric, 
Gas,  and  Sanitary  Services,  and  coddng 
vessels  cleaned  fo  SIC  70,  Hotels, 


Romning  Houses,  Camps,  and  Other 
Lodging  Places. 

Employees  encounter  a  variety  of 
hazards  while  working  in  permit  spaces, 
chief  among  these  being  asphyxiation 
and  poiscming  frcun  toxic  atmospheres. 
Explosions  and  fires  caused  by  a  sudden 
exposure  to  a  flammable  source  or  a 
dangerous  reaction  among  volatile 
chemicals  have  also  caused  a  number  of 
fatalities  and  injuries.  In  some 
environments,  worker  engulfment  by 
fine  particulate,  such  as  grain  or 
sawdust,  have  resulted  in  deaths  and 
injuries.  When  an  employee  is  overcome 
by  the  atmosphere  in  a  permit  space, 
fellow  employees  sometimes  enter  in  a 
rescue  attempt.  Often  these  would-be 
rescuers  are  unaware  of  or  not  equipped 
for  the  hazard  and  are  overcome  along 
with  the  original  victim. 

Many  permit  spaces  are  infrequently 
entered  to  inspect,  clean,  or  repair 
equipment.  WMre  products  become 
permit  spaces  as  they  are  buih,  entries 
during  the  manufacturingprocess  can 
be  frequent  and  routine.  The  risk 
associated  vdth  each  entry  in 
workplaces  with  frequently  entered 
spaces  may,  however,  be  lower  than  in 
workplaces  with  infr^uent  entries. 
Degree  of  risk  in  this  context  depends 
more  on  atmospheric  conditions  in  the 
space  rather  than  on  frequency  of  entry. 

Table  3  presents,  for  each  two-digit 
industry  afiected  by  the  permit  space 
standard,  the  number  of  establishments 
with  permit  spaces,  the  number  of 
permit  spaces,  the  number  of  employees 
and  the  number  of  scheduled  entrants. 
Not  all  establishments  in  afiected 
industries  contain  permit  spaces.  OSHA 
estimates  that  238,853  establishments 
employing  12.2  million  workers,  have 
permit  spaces.  At  these  establislunmits, 
there  are  about  1.6  million  workers, 
including  contractors,  who  enter 
approximately  4.8  million  permit  spaces 
annually. 


Table  3 — ^Profile  oi  Afiected  Establishments  Employees 


SIC 

Industry 

Number  of  Es¬ 
tablishments 
with  Permit 
Spaces 

Number  of 
Permit 
Spaces 

Number  of 
Employees 

Number  of 
Permit  Space 
Entrants 

07 

Agricultunl  Services  . . 

10,864 

79321 

62,990 

25,748 

13 

Oil  It  Gas  Extraction  . . . 

. . . . . 

10,000 

12,477 

155,660 

11,239 

20 

Food  and  Kindred  Products  . . 

. . . , 

10,236 

142,727 

8(»,247 

99,420 

21 

Tobacco  Products  . . 

69 

776 

37345 

2,007 

22 

Textile  Mill  Products _ ...... . . 

_ nifitTtitOT----r--irT--T-r-i 

1,491 

17,062 

186,752 

27331 

24 

Wood  Products  (except  furniture) ....... 

10,290 

39306 

146,042 

3133S 

25 

Pumitun  and  Fixtures  ....  ...  . . 

5,254 

26312 

224,589 

35,424 

26 

Paper  Products  ................  . . 

4,397 

95333 

475,171 

46308 

27 

Printing  and  Publishing  . 

47 

206 

2.196 

94 

28 

CSremiods  It  Allied  Pr^ucta 

_ 

84)98 

170,982 

593,738 

71,962 

29 

Petroleum  Refining  .  ..  ... _ ..... 

1344 

93,700 

104,704 

15,560 

30 

Rubber  Products  _ _ _ _ 

................................ - ...... 

6,282 

143,818 

319,262 

143322 
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TaUe  3 — Profile  of  Afiected  EstabUshments  Employeea'— Continued 


SIC 

Industry 

Ntzmber  of  Es¬ 
tablishments 
with  Permit 
Spaces 

Number  of 
Permit 
Spaces 

Numbw  of 
Employees 

Number  of 
Pennit  Spec* 
Entrants 

31 

Leather  and  L-eather  Products  . . . 

151 

514 

6,395 

1355 

32 

Stone,  Clay,  Glass  k  Concrete  . . . 

12,290 

116.708 

366,454 

110368 

33 

Primary  M^s  Industry . . . . . 

2,788 

35.521 

463,942 

56369 

34 

Fabricated  Metal  Products  . . . . 

8,441 

88,507 

346,800 

33359 

35 

Machinery,  Except  Electrical . . . . 

. . 

4,330 

34,670 

437300 

116387 

36 

Electric/Electronic  Equipment  . . . 

6,610 

176,895 

892336 

111387 

37 

Transportaftkm  Equipment . . . . 

. . - . 

3.302 

1,085,966 

1,043,403 

31306 

38 

instruments  ft  Related  Products . . . 

64 

901 

7,296 

514 

39 

Miscellaneous  Manufacturing . . . 

. . . . . 

885 

31,267 

18,926 

5344 

42 

Motor  Freight  Transportation . . . 

. . . . . . 

14.583 

201,680 

201,679 

40336 

49 

Electric,  Gas,  Sanitary  Services . 

ri,TrTrtit..t,irtttfrtttr„t,r 

28,444 

1,575,170 

410,290 

263317 

50 

Wholesale  Trade/Durables . . . . .... 

.  . . . 

2,753 

3,965 

36,485 

3359 

51 

Wholesale  Trade/Nondnrables  . . . .... 

. . . . 

36,913 

411,095 

358,647 

194354 

54 

Food  Stores . . . - . . . 

. . . 

10,073 

10,073 

318,010 

10373 

59 

Miscellaneous  Retail  . . - . 

. . . . 

7,149 

28,201 

57,923 

10394 

65 

Real  Estate  (Commercial)  — . . . 

. . . . 

13,582 

45.190 

391,923 

12342 

70 

Hotels  and  Other  Lodging  . . . 

. . . . . . 

5,099 

77,672 

163,323 

80342 

72 

Personal  Services  - - - — ..... 

3,577 

24,604 

198,447 

7454 

76 

Miscellaneous  Repair  Services _  — 

. . . . 

752 

802 

3,718 

752 

78 

Motion  Pictures . . . 

. . . 

11 

33 

16,500 

66 

80 

Health  Services . . . . 

8,252 

71.709 

3357391 

27306 

84 

Museums.  Botanical  Gardens,  2U>06  ... _ 

— 

— 

130 

1.183 

7338 

791 

TOTAL 

238353 

4344349 

12318322 

1329301 

Sonro:  U.S.  Department  of  Labor,  OSHA,  OfBce  of  Regulatory  Analysis,  based  on  CONSAD  |1) 
*  Includes  contractors. 


C.  Benepts 

OSHA  searched  its  Fatality/ 
Catastrophe  database  [5l  over  the  period 
198&-1990  to  identify  acddeats 
associated  with  permit-  required 
confined  spaces.  Based  on  its  review  of 
OSHA  accident  reports  and  injury  data 
from  the  Bureau  (rf  Labor  Statistics, 
OSHA  estimates  that  63  fatalities,  5,931 
lost-wodiday  cases  and  6,951  non-loet- 


workday  cases  occur  annually  in 
workplaces  affected  by  the  standard. 

The  final  standard  mandates  a 
comprehensive  approadi  for  the  omtrol 
of  pennit  space  hazards.  Included  in  the 
standard  are  provisions  for  entry 
permits,  trainhig.  hazard  recognition, 
isolation  procedures,  atmospheric 
testing,  mechanical  ventilation,  and 
personal  {notective  equipment.  OSHA 
estimates  that  compliance  with  all 


requirements  in  the  standard  will  reauh 
in  an  85  percent  reduction  in  baseline 
fatalities,  injuries,  and  illnesses 
associated  with  pennit  tqiaces.  Aiq>)ymg 
this  safety  effacdvenesa  rate  to  tlM 
baseline  acddent  statistics  given  earlier, 
OSHA  predicts  that  54  fstafitiee,  5,041 
lost'wc^day  cases  and  5,908  non-loet- 
workday  cases  will  be  prevented  as  a 
result  of  the  standard.  Benefits  by 
industry  group  are  shown  in  Taim  4. 


Table  4 — ^Annual  Fatalities,  Injuries,  and  lUnesaes  Preventable  by  the  Permit  Space  Standard 


Fataliliea 

fatjuries 

SIC 

Industry 

Large 

Smell 

Total 

Lost-Workday 

Large 

Small 

Total 

L 

07 

Agricultural  Swvkee  -  ~  . . 

03 

a3 

03 

.1 

18 

18 

13 

ft  Gas  Extraction  . 

3.1 

33 

08 

73 

89 

163 

20 

Pood  and  Kindred  Products . . . 

2.0 

a? 

2.7 

303 

101 

404 

21 

Tobacco  Products  ... .  .  . . 

a3 

ao 

03 

51 

- 

51 

22 

Textila  Kfill  Products . . — „ — . 

a3 

03 

03 

51 

- 

51 

24 

Wood  Products  (sKcept  tomiture) . 

13 

03 

1.0 

152 

152 

25 

Fumitnre  and  Fbdures . . . — . — 

0.0 

0.0 

0.0» 

- 

- 

26 

Paper  Products  - - - - — - - - 

0.7 

03 

07 

101 

101 

27 

Prtoting  and  Piddtahtng  . . — 

ao 

ao 

ao 

- 

- 

28 

Chemicals  ft  Allied  Products - - - ..... 

33 

a7 

4.1 

506 

101 

607 

29 

Petioleiiim  Refining . . . . . 

03 

ao 

OfF 

- 

- 

30 

Rubber  Products  .  . 

a? 

ao 

07 

101 

^  - 

101 

31 

Leather  and  Leather  Products _ .!! _ 

13 

ao 

1.0 

152 

152 

32 

Sttme,  Qay.  Glass  ft  Concrete  .  . 

ar 

ao 

07 

101 

101 

33 

Prlmuy  Mstals  Industry - .... - - 

23 

03 

2.0 

303 

303 

34 

Pafaric^ed  Metal  ftodncts  — .................. 

43 

0.7 

5.1 

657 

101 

758 

35 

Madiinery,  Except  Electrical - .... - - 

1.0 

ao 

13 

152 

152 

36 

Electiic/nsctraaicBqiiipineiit  ......... — 

ao 

ao 

03* 

- 

J^ 

37 

llaDspoitailkB  Equipneol  . — - - - 

2.0 

ao 

23 

303 

303 

Non-Lost-Wtakday 


Dga  {  Small  [  TMa! 


54 

384 

M 

M 

182 

128 

841 

128 

182 

128 

384 

833 

192 

384 


17 

66 

128 


128 


128 


17 

t20 

513 

64 

84 

192 

128 

769 

128 

m 

128 

384 

961 

192 

384 
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Table  4 — ^Annual  Fatalities,  Injuries,  and  Illnesses  Preventable  by  the  Permit  Space  Standard — Continued 


SIC 

Industry 

Fatalities 

Injuries 

Large 

Small 

Total 

Lost-Workday 

Non-Lost-Workday 

Large 

Small 

Total 

Large 

Small 

Total 

38 

Instruments  ft  Related  Products  . 

0.3 

0.0 

0.3 

51 

- 

51 

64 

64 

39 

Miscellaneous  Manufacturing . 

0.3 

0.0 

0.3 

51 

- 

51 

64 

64 

42 

Motor  Freight  Transportation  . 

2.7 

2.4 

5.1 

119 

104 

223 

87 

163 

49 

Electric,  Gas,  Sanitary  Services  . 

3.1 

3.7 

6.8 

134 

163 

297 

98 

217 

50 

Wholesale  Trade/Durables  . 

mm 

0.3 

0.3 

- 

42 

42 

- 

48 

51 

Wholesale  Trade/Nondurables . 

m.  9 

0.7 

1.0 

42 

83 

125 

48 

145 

54 

Food  Stores  . 

mm 

0.0® 

- 

- 

.7 

- 

- 

- 

59 

Miscellaneous  Retail . 

Hi  9 

Hi  9 

0.3 

- 

42 

42 

- 

48 

48 

65 

Real  Estate  (Commercial)  . 

0.0 

0.0 

0.0® 

- 

- 

- 

- 

- 

- 

70 

Hotels  and  Other  Lodging . . 

0.0 

0.0 

0.0» 

- 

- 

- 

- 

- 

- 

72 

Personal  Services  . 

0.0 

0.0 

- 

- 

- 

- 

- 

- 

76 

Miscellaneous  Repair  Services  . 

0.0 

3.1 

- 

374 

374 

- 

436 

436 

78 

Motion  Pictures . 

0.0 

0.0 

- 

- 

- 

- 

- 

- 

80 

Health  Services  . . . 

Bii9 

0.3 

- 

42 

42 

- 

48 

48 

84 

Museums,  Botanical,  Zoos  . 

0.0 

0.0 

0.0 

- 

- 

- 

- 

- 

■  - 

Host  Employer  Unidentified . 

3.1 

4.1 

7.1 

229 

151 

380 

265 

171 

436 

TOTAL”  . 

32.6 

21.1 

53.7 

3,630 

1,411 

5,041 

4,396 

1,512 

5,908 

Sounx:  U.S.  Department  of  Labor,  OSHA,  Office  of  Regulatory  Analysis 

>  Dashes  indicate  that  prevmted  injuries  could  not  be  estimated  utilizing  injury/fatality  factor  (see  Table  in-3  in  the  Regulatory  Analysis)  due  to  the 
absence  of  reported  fotalitm  during  the  investigated  j^od. 

*  One  pre-1986  fatality  in  SIC  25  reported  by  NIOSH  (2],  and  one  post-1990  fatality  in  SIC  25  reported  by  OSHA  (5]. 

*  Ten  Btalitiea  prior  to  1986  reported  for  SIC  29  by  OSHA  [3],  (4)  and  NIOSH  (2). 

*  One  fatality  and  three  injuries  prior  to  1986  reported  for  SIC  36  by  NIOSH  (2]. 

'  Twdve  hospitalized  injuries  pnor  to  1986  reported  for  SIC  36  by  OSHA  (5). 

*  Three  btalities  prior  to  1986  reported  for  SIC  54  by  NIOSH  [2]  and  OSHA  IS). 

Two  hospitalized  injuries  prior  to  1986  reported  for  SIC  54  by  OSHA  (5|. 

*  One  fatauty  and  one  injury  reported  prior  td  1986  for  SIC  65  oy  NIOSH  |2). 

*  Three  fatalities  reportea  prior  to  1986  for  SIC  70  by  OSHA  (4)  and  NIOSH  (2). 

Includes  contracmrs  ana  other  service  employers  whose  host  employer  at  the  time  of  the  accident  could  not  be  identified  in  the  OSHA  abstracts. 

Row  and  column  totals  may  not  equal  the  sum  of  the  ^ta  due  to  rounding. 


For  some  affected  sectors,  there  were 
no  recorded  accidents  in  the  OSHA 
database  for  the  five-year  period  ending 
in  1990.  However,  accidents  in  a 
number  of  these  sectors  were  identified 
in  other  databases  for  earlier  time 
periods  (see,  for  example,  (2],  [3],  [4]) 
and  the  same  types  of  hazards  related  to 
permit  space  entry  continue  to  be 
present  in  all  of  these  industries.  In 
addition,  for  those  industries  for  which 
fatalities  and  injuries  have  not  been 
recorded  during  the  1986-1990  period, 
OSHA  has  determined  that  the  permit 
spaces  in  those  industries  have 
configurations  and  hazards  that  are 
closely  analogous  to  those  of  permit 
spaces  in  industries  for  which  fatality 
and  injury  data  are  available.  The  basis 
for  this  determination  is  presented  in 
Table  111-5  and  in  the  accompanying 
text  of  Chapter  III  of  the  Regulatory 
Analysis.  In  some  sectors,  the  absence  of 
accident  records  for  the  reference  period 
may  also  indicate,  for  example,  that 
employers  in  those  sectors  have  begun 
implementing  protective  measures  for 
permit  space  entry.  OSHA  has 
determined  that  compliance  with  this 
final  standard  will  protect  employees 
from  significant  risks  associated  with 
entry  into  permit  spaces  throughout 
general  industry. 


D.  Technological  Feasibility 

To  assess  the  feasibility  of  complying 
with  the  final  standard  using  applicable 
technologies  and  work  practices.  OSHA 
reviewed  the  rulemaking  record  and  the 
compliance  profile  developed  by 
CXDNSAD  (1).  OSHA  believes  that  the 
final  standai^  will  cause  some  firms  to 
adopt  technologies  and  work  practices 
that  are  readily  available  but  in  limited 
use  today.  While  not  specifically 
mandated,  the  standard  should  also 
encomage  technological  ^novation  to 
achieve  compliance,  as  well  as  to  reduce 
the  need  to  enter  spaces.  As  reported  by 
CONSAD  [1],  technologies  such  as 
atmospheric  testing  instruments, 
ventilation  equipment,  respirators  and 
retrieval  devices,  are  already  in 
widespread  use  throughout  industry. 

Application  of  permit  space 
technologies  will  vary  according  to 
configuration  and  circumstance.  Where 
a  particular  piece  of  equipment  may  not 
be  appropriate,  alternative  control 
devices  can  be  employed  effectively.  For 
example,  in  spaces  where  atmospheric 
hazards  may  be  present  and  ventilation 
is  not  practical,  respirators  are  required. 
In  ent^  situations  in  which  the  use  of 
retrieval  lines  is  counterproductive,  the 
standard  provides  for  entry  rescue  by 
properly  equipped  rescue  personnel.  In 


general,  although  some  situations  might 
limit  the  use  of  a  particular  technology, 
use  of  other  pieces  of  equipment  or 
work  practices  is  permitted. 

Therefore,  on  the  basis  of  testimony  in 
the  record  and  OSHA’s  assessment  of 
current  industry  practice  for  protecting 
workers  in  permit  spaces,  OSHA  has 
determined  that  the  final  stemdard  is 
technologically  feasible. 

E.  Costs  of  Compliance 

OSHA  estimated  compliance  costs  of 
the  standard  by  combining  the  industry 
profile  information  summarized  above 
with  data  on  current  compliance  rates, 
unit  costs  for  required  equipment,  and 
hourly  compensation  of  labor.  For  each 
provision  of  the  standard,  OSHA 
estimated  initial  costs  and  ongoing 
costs.  Initial  costs  represent  up-fi‘ont 
expenditures  for  program  development 
and  equipment;  these  costs  were 
annualized  over  the  expected  life  of  the 
resource  in  order  to  show  such  costs  on 
an  annual  basis.  Other  ongoing 
expenditures  incurred  annually  include 
refiesher  training  and  equipment 
maintenance.  OSHA  summed 
annualized  initial  costs  and  ongoing 
costs  to  estimate  total  annual  costs. 

OSHA  estimates  that  the  annual  cost 
of  compliance  for  the  permit  spaces 
standard  will  total  $202.4  million.  Table 
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5  presents  annual  compliance  costs  by 
provision.  The  largest  compliance 
expenditures  are  associated  with 
atmospheric  testing  ($46.6  million), 
respiratory  protection  ($38.6  million), 
and  the  provision  for  attendants  ($37.3). 


Table  57-Summary  of  Annual 
CrnnpKance  Costs 


Establish  Pennit  Entry 
Program/System 
Training 

Inform  Non^trants 
Is(^tk»  PTOGedurea 
Mechanical  Ventilation 
Respiratory  Protection 
Atmospheric  Testing 
Vehicle/Pedestrian  Bar¬ 
riers 

Attendant 
Retrieval  Devices 
Issue  Permits 
Rescue  Teams 


TOTAL  . . 


Annual  Costs 


$10,955,165 

9,204^84 

7,968,174 

1,752,744 

27,541362 

36315,993 

46373356 

3ar- 

128333 

37384369 

3,185309 

17300317 

1360,141 

$202,369359 
lent  of  Labor,  OSHA, 


Soaroe:  U.S.  Department  of  Labor,  OSK 
Office  of  Regulatory  Analytis 
The  final  permit-required  confined 
space  standard  strives  to  prescribe  the 
appropriate  level  of  safeguards  for  the 


level  of  risk  encountered  in  a  given 
confined  space  situotian.  As  an 
extensicm  of  its  general  performance- 
oriented  nature,  the  standard  sets  up  a 
hierarchy  in  which  some  provisions, 
such  as  the  requirement  for  attendants, 
are  reserved  for  only  situations  in  which 
an  entrant  may  encounter  a  hazardous 
atmosphere.  As  shown  in  Table  6,  the 
niunber  of  applicable  requirements  and 
coat  of  compliance  per  space  rises  with 
the  level  of  hazard  encountered.  Most 
pennit  spaces  fall  under  exemptions 
provided  imder  paragraph  (cKS)  fA  the 
standard. 


Table  6— Cost  of  Complying  With  the  Permit  Space  Standard  by  Type  of  Space 


Type  of  Space 


Non-Entry  Permit  Spaces 


Spaces  Declassifiable  [(c)(7)(i)l 


Tested  and  Ventilated  [(cK5)l 


Inventory  Spaces - 


toventory  Spaces/Establish  Program 
Inform  Non-Entrants  ....................... 

Isolation  Procadures 
Vehide/Pedestrian  Barriers  .............. 


Establish  Permit  Entry  Program/System  . 

Training  . . . . . . . — 

Inform  Non-Entrants . . 

Isolation  Procedures . . . . 

Mechanical  Ventilation . 

Respiratory  Protection  — . . . 

Atmospheric  Testing . . . 

Vehicle/Pedestrian  Barriers _ _ _ 

Certification  of  Concfitions _ 


Establish  Permit  Entry  Program/System . . . 

Training  . . . . . . 

Inform  Non-Entrants  _ ...... — . . 

Isolation  Procedures  . . . . . 

Mechanical  Ventilation . . . . 

Respiratory  Protection  . . . . . 

Atmoqihaic  Testing  . . . . . . . 

Vehicle/Pedestrian  Barriers . . . . 

Attendant  . . . . — . . . 

Retrieval  Devices . . . . . . . . 

Issue  Permits  . . . . . . . . 

Rescue  Teams . . . . . . 


Numbw  of  btcremsD- 
Spaces  tal  Cost 
(Mulious)  per  Space' 


$1,095,517 


328,655 

318,727 

70,110 

5,129 


$722,621 


5,148,928 

5,259,705 

4,462,178 

981,537 

21,639,642 

2,325.535 

26,613,404 

71,811 

4,450,104 


$70,952,843 


4,382,066 

3,944,779 

3,187370 

701398 

5.901321 

36390,459 

19,960353 

51393 

37,284369 

31,185309 

13350,313 

1,360,142 


$129,598,771 


1.9 1  $6&21 


SoarcK  U3.  Dspstmait  of  Labor,  091A,  Office  of  Regulatory  Analysis. 

^Figeres  in  tbit  cohimn  leptesent  the  annualized  cost  of  coming  into  ccnaptiance  wldi  Ibe  standmds,  for  average  establisluDent,  given  cunent  compliance. 


OSHA  also  estimated  compliance 
costs  industry,  shown  in  Table  7. 
Electric,  gas  and  sanitary  services  (SIC 


49)  are  estimated  to  incur  costs  of  $72.6 
nu'llion,  primarily  in  public  water  and 
sewer  utilities.  The  relatively  large 


number  of  permit  spaces  and  pmmit 
space  entrants  in  tlds  sector  ctmtributes 
to  the  magnitude  of  their  compliance ' 
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costs.  Most  afiected  sectors  will  incnir 
compliance  costs  imder  $10  million. 


Table  7 — Summary  of  Annual  Compli¬ 
ance  Costs  of  the  permit  Space  Stand¬ 
ard  by  Industry 


SIC 

Industry 

Total  An¬ 
nual  Com¬ 
pliance 
Costs 

(Thousands 
of  Dollars) 

07 

Agricultural  Services 

7,881 

13 

OU  ft  Gas  Extraction 

85 

20 

Food  and  Kindred  Prod¬ 
ucts 

12,472 

21 

Tobacco  Products 

32 

22 

Textile  Mill  Products 

263 

24 

Wood  Products  (except 
furniture) 

1.740 

25 

Furniture  and  Fixtures 

750 

26 

Paper  Products 

4,028 

27 

Printing  and  Publishing 

—1 

28 

Chemicals  ft  Allied 
Products 

1,581 

29 

Petroleum  Refining 

'  2,418 

30 

Rubber  Products 

6,910 

31 

Leather  and  Leather 

37 

Products 

32 

Stone,  day.  Glass  ft 
Concrete 

12,150 

33 

Primary  Metals  Industry 

5,801 

34 

Fabricated  Metal  Prod¬ 
ucts 

13,490 

35 

Machinery,  Except  Elec¬ 
trical 

2,999 

36 

Electric/Electronic 

Equipment. 

13,354 

37 

Traiisportation  Equip¬ 
ment  ■ 

6,946 

38 

Instruments  ft  Related 
Products 

6 

39 

Miscellaneous  Manufac¬ 
turing 

1,197 

Table  7 — Summary  of  Annual  Compli¬ 
ance  Costs  of  the  permit  Space  Stand¬ 
ard  by  Industry — Continued 


SIC 

'  Industry 

Total  An¬ 
nual  Com¬ 
pliance 
Costs 

(Thousands 
of  Dollars) 

42 

Motor  Freight  Transpor¬ 
tation 

12,958 

49 

Electric,  Gas,  Sanitary 
Services 

72,636 

50 

Wholesale  Trade/Dura¬ 
bles 

263 

51 

Wholesale  Trade/ 
Nondurables 

15,792 

54 

Food  Stores 

244 

59 

Miscellaneous  Retail 

18 

65 

Real  Estate  (Commer¬ 
cial) 

1,561 

70 

Hotels  and  Other  Lodg¬ 
ing 

831 

72 

Personal  Services 

311 

76 

Miscellaneous  Repair 
Services 

6 

78 

Motion  Pictures 

— 

80 

Health  Services 

3,603 

84 

Museums.  Botanical 
Gardens,  Zoos 

5 

TOTAL . 

$202,370 

Soaroa:  U.S.  DaputiiMot  of  Labor.  OSHA. 
Offica  of  RagulatOTy  Analytia 

*  Hypheoa  denote  ctxnpUanca  costa  of  under 
$1,000. 

OSHA  believes  that  dir^  compliance 
costs  mil  be  offset  by  a  reduction  in 
administrative  costs  associated  with 
permit  space  accidents.  These  costs 
usually  involve  such  activities  as 
preparing  insurance  claims,  completing 
accident  reports,  and  hiring  and  training 
replacement  workers.  In  addition, 


OSHA  anticipates  that  improved  worker 
productivity  as  a  result  of  the  standard 
will  help  to  lower  production  costs  and 
contribute  to  higher  quality  output. 
Although  OSHA  did  not  quantify  these 
cost  offsets,  the  Agency  believes  they 
will  be  substantial. 

F.  Economic  Impact  and  Regulatory 
Flexibility  Analysis 

OSHA  assessed  the  potential 
economic  impact  of  the  final  standard 
on  affected  two-digit  industry  sectors 
and  has  determined  that  impacts  on 
prices,  profits,  and  sales  will  be  modest 
for  most  industries.  If  affected 
establishments  added  the  entire  cost  of 
compliance  to  the  price  of  their  final 
goods,  OSHA  estimates  that  the  average 
price  increase  would  not  exceed  0.01 
percent,  based  on  the  ratio  of 
compliance  cost  to  average 
establishment  revenue,  '^e  maximum 
price  increase  in  any  industry  sector 
would  be  0.23  percent  (SIC  07, 
Agricultural  Services). 

OSHA  assessed  the  impact  on  firm 
profits  (Table  8)  under  the  assumption 
that  costs  would  be  fully  absorbed 
internally  and  are  not  passed  forward  to 
consumers.  Computing  the  ratio  of  costs 
to  pre-tax  profits,  OSHA  determined 
that  the  percental  of  profits 
represented  by  compliance  costs  in  this 
worst-case  scenario  would  average  0.17 
percent.  In  only  two  industry  sectors  are 
average  profit  impacts  expected  to 
exceed  1  percent,  assuming  zero  cost 
pass-through.  Therefore,  on  the  basis  of 
these  results,  OSHA  concludes  that  the 
standard  is  economically  feasible. 


Table  8 — Cost  Impact  by  Industry 


SIC 

Industry 

Number  of 
Affected 
Finns 

Number  of 
Permit 
Sraces 
Total 

Total  Annual 
Compliance 
Costs 

Average  Cost  bf 
Rule 

Cost  As  A  Percent 
of  Profit 

Large 

Firms 

Small 

Firms 

Large 

Firw 

Small 

Firms 

07 

Agricultural  Services . 

10,864 

79,821 

$7,880,523 

$3,102 

$607 

1.08% 

4.99% 

13 

Oil  ft  Gas  Extraction . 

10,000 

12,477 

84,509 

20 

7 

0.01% 

20 

Food  and  Kindred  Products  . 

10,236 

142,727 

12,472,105 

1,620 

843 

0.06% 

0.53% 

21 

Tobacco  Products . 

69 

776 

32,215 

442 

542 

22 

Textile  Mill  Products  . 

1,491 

17,062 

262,733 

195 

104 

0.02% 

24 

Wood  Products  (except  furniture) . 

10,290 

39,409 

1,739,695 

161 

175 

0.04% 

0.60% 

25 

Fumihire  and  Fixtures . . . 

5,254 

26,012 

749,673 

267 

31 

0.04% 

Hi  iv  ^ 

26 

Paper  Products . 

4397 

95,533 

4,028,205 

1,265 

118 

0.05% 

2^ 

Prhiting  and  Publishing . 

47 

206 

618 

14 

11 

0.00% 

28 

Chemicals  ft  Allied  Piquets . 

8,098 

170,982 

1,581,380 

399 

26 

0.01% 

29 

Petroleum  Refining . 

1,644 

93,700 

2,418,236 

4,040 

262 

0.01% 

30 

Rubber  Products . . . 

6,282 

...  143,818 

6,910,246 

1,411 

725 

0.15% 

0.6i% 

31 

Leather  and  Leather  Products . . 

151 

514 

36,948 

603 

3 

0.13% 

0.00% 

32 

Stone,  Clay,  Glass  ft  Concrete  . . 

12,290 

116,708 

12,149,864 

1,407 

799 

0.17% 

1.17% 

33 

Primuy  Metals  Industry . 1.,... 

2,788 

35321 

5,801,382 

2,228 

95 

0.02% 

34 

Fabricated  Metal  Products . 

8,441 

88307 

13,490,158 

2,942 

604 

0.41%>- 

0.97% 

35 

Machinery.  Except  Electrical . 

4,330 

34370 

2,999,427 

1,182 

303 

0.20% 

36 

Electric/Electronic  Equipment . 

6310 

176395 

13,354,277 

2,126 

1,901 

0.14% 

2.10% 

37 

Transportation  Equipment . . 

3302 

1,065,966 

6,945,783 

5,097 

153 

0.05% 

38 

Instruments  ft  Relat^  Products . . 

64 

901 

6,262 

268 

2 

0.00% 
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Table  8— Cost  Impact  by  Industry— Continued 


Number  of 
Affected 
Finns 


Total  Annual 
Coii^iance 
Costs 


Cost  As  A  Percent 
of  Profit 


Large  Small  Large  &nall 

Firms  Hrms  Firw  Firms 


39 

Miscellakieous  Manufacturing . 

885 

31367 

1.196352 

1,556 

42 

Motor  Freight  Transportation . 

14,583 

201,680 

12358,195 

1,038 

49 

Electric,  Gu,  Sanita^  Services . 

28,444 

1,575,170 

72,636,019 

10,250 

50 

Wholesale  Trade/Durables . 

2,753 

3,965 

262,586 

204 

51 

Wholesale  Trade/Nondurables  . . 

36,913 

411395 

15,762,089 

627 

54 

Food  Stems . 

10,073 

10373 

243,950 

38 

59 

Miscellaneous  Retail  . 

7,149 

28,201 

18,286 

12 

65 

Real  Estate  (Commercial) . . . 

13382 

45,190 

1,561,156 

256 

70 

Hotels  and  Other  Lodgiiig . 

5399 

77,672 

831,454 

213 

72 

Personal  Services . 

3377 

24304 

310,564 

87 

76 

Miscellaneous  Repair  Services . 

752 

802 

6,173 

25 

78 

Motion  Pictures . . . 

11 

33 

26 

2 

80 

Health  Services . 

8352 

71,709 

3,603,226 

566 

84 

Museiuns.  Botanical  Gardens.  Zoos . 

130 

1,183 

5338 

40 

TOTAL 

238353 

4344,849 

$202.369,75r 

$1,272 

$655 

0.05% 

0.75% 

Source:  U.S.  Department  of  LjdMr.  OSHA,  Office  of  Regulatory  Analysis 


As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  OSHA  assessed 
the  economic  burden  fa(»d  by  small 
establishments.  Asstiming  inelastic 
demand  and  full  cost  pass-through, 
price  impacts  would  average  0.04 
percent  for  firms  with  19  or  fewer 
employees.  Profit  impacts  under  the 
opposite  assumption  of  zero  cost  pass- 
t^ugh  would  average  0.75  percent. 
Profit  impacts  would  be  less  than  5 
percent  for  small  firms  in  all  sectors.  In 
two  sectors  (agricultural  services  and 
motor  height  transportation),  costs  will 
exceed  4  percent  of  profits,  but  in  only 
three  other  industries  will  costs  exce^ 


1  percent  of  profits.  These  profit 
impacts  depict  worst-case,  perfectly 
elastic  demand  conditions.  OSHA 
anticipates  that  given  imperfectly  elastic 
demand  conditions  found  in  most 
mariiets.  end  the  negligible  price 
increases  necessary  to  offset  cost 
increases,  impacts  on  net  earnings  will 
be  minimal  due  to  the  ability  of  firms  to 
pass  some  of  the  costs  forw^  to 
buyers.  Therefore,  OSHA  has 
determined  that  the  final  standard  is 
economically  feasible  for  small 
establishments. 


G.  Industry-Specific  Hazard  Analysis 

For  affected  industry  sectors,  OSHA 
compared  the  fatalities,  injuries  and 
illnesses  avoided  with  cost  of 
compliance,  to  assess  the  benefit-to-cost 
relationship.  Annual  benefits  and  costs 
of  the  standard  are  shown  in  Table  9.  In 
general,  employee  benefits  are 
correlated  ndth  compliance  costs: 
industries  with  relatively  higher  total 
costs  or  costs  per  establishment  are 
expected  to  experience  a  relatively 
greater  reduction  in  permit-space 
fatalities,  injuries,  and  illnesses. 


Table  9— Annual  Benefits  and  Cost  of  the  Permit  Space  Standard 


injuries  and  Illnesses  Avoided 
FataUdea  ' 

Tool'  Total* 


Agricultural  Services  . . . . 

OU  ft  Gas  Extraction  . . 

Food  and  Kindred  Products . 

Tobacco  Products . . . . . 

Textile  Mill  Products  . . . 

Wood  Products  (except  furniture)  . . 

Furniture  and  Fixtures . . . . 

Paper  Products  . . . . . . . 

Printing  and  Publishing . . . 

Cbeminls  ft  Allied  Products . . . 

Petroleum  Refining  . . . . . 

Rubber  Products  . . . . . 

Leather  and  Leather  Products  ............................... 

Stone,  day.  Glass  ft  Ctmorete .  . 

Primary  Metds  Industry  ........... . . . . 

Fabricated  Metal  Products  . . . . . 

Machinery.  Except  Electrical . . . 

Electric/Bectronic  Equipment . . 

Instruments  ft  RefatM  Products . . . . . 


Cranplfance 
Gists  (Thou¬ 
sands  of  Dol¬ 
lars)  Total 


$7,880.5 

8441 

12.472.1 
32.2 

262.7 
1,739.7 

749.7 

44128.2 

0.6 

14181.4 

2.418.2 
6,9ia2 

36.0 

12,149.9 

5301.4 

13.490.2 
2,099.4 

133543 

6345.8 

6.3 


Cost  per 
EMoL 
(Dtdlars) 
Total 


2380.8 

1398.1 

692.7 

23203 

2,1033 

97.6 
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Table  9 — ^Annual  Benefits  and  Cost  of  the  Permit  ^>ace  Standard — Continued 


SIC 

Industry 

* 

Fatalities 

Avoided 

TotaP 

Injuries  and  Illnesses  Avoided 

Compliance 
Costs  (Thou¬ 
sands  of  Dol¬ 
lars)  Total 

Ck)stper 

Estaol. 

(Dollarsl 

Total 

Lost-Workday 

TotaP 

Non-Lost- 
Workday 
^  TotaP 

39 

Miscellaneous  Manufacturing . . . . 

0.3 

51 

64 

1,196.6 

1,351.8 

42 

Motor  Freight  Transportation . . —  — . 

5.1 

223 

163 

12,958.2 

868.6 

49 

Elec:tric,  Sanitary  Services - 

6.8 

297 

217 

72,636.0 

2,553.6 

50 

Wholesale  Trade/Durables  . — . . . 

0.3 

42 

48 

262.6 

95.4 

51 

Whrdesale  Trade/Nondurables - - - - 

1.0 

125 

145 

15,792.1 

427.8 

54 

Food  Stores  . — . . — — . 

0.0* 

,2 

- 

243.9 

24.2 

59 

Miscellaneous  Retail  — . — . 

0.3 

42 

48 

18.3 

2.6 

65 

Real  Estate  (Commercial) . . . 

0.0* 

- 

- 

1,561.2 

114.9 

70 

Hotris  and  Other  Lodging . .  . . 

0.0* 

- 

- 

831.5 

163.0 

72 

Personal  Services  . . -  . 

0.0 

- 

- 

310.6 

86.8 

76 

Miscellaneous  Repair  Services  — . . 

3.1 

374 

436 

6.2 

8.2 

78 

Motion  Pictures . . . . . . 

0.0 

- 

- 

0.0 

2.4 

80 

Health  Services  . . . . . 

0.3 

42 

48 

3,603.2 

436.6 

84 

Museums,  Botanical  Gardens,  Zoos  — . . 

0.0 

- 

- 

.  5.2 

40.2 

Host  Employw  Unidentified* . 

7.1 

380 

436 

TOTAL 

53.7 

5,041 

5,908 

$202,369.8 

S695.0 

Soorce:  U.S.  Departmmt  of  Labor,  OSHA,  Office  of  Re^atory  Analysis 

’  Assumes  that  proiected  permit  space  incidMits  would  be  distributM  in  the  same  SICs  in  wfaidi  incidents  were  reported  horn  1986-1990. 

*  Fatalities,  in|uries  or  Illnesses  were  reported  j^or  to  1986  ot  after  1990  by  OSHA  (31,  (4),  [5]  or  NIOSH  [2]. 

*  Dashes  that  prevented  {ajuriM  could  not  be  estimated  ntilmng  an  hiiary/fatality  factor  (see  Chapter  in.  Benefits,  of  the  Regulatory  Analysis. 

Table  ni-3)  due  to  the  absence  of  reported  fatalities  during  the  ineeetignted  period. 

*  hichMies  contractors  aad  other  service  employers  whose  host  employer  at  the  time  of  die  accidmtt  could  not  be  identified  in  the  OSHA  abstracts. 


For  four  industries  where  accidents 
could  not  be  idratified  in  either  OSHA 
or  NIOSH  databases,  OSHA  notes  that 
costs  per  establishment  are  significantly 
below  the  overall  industry  average  of 
$695.  OSHA’s  analysis  of  these  affected 
industries  in  Chapter  m  of  the 
Regulatory  Analysis  indicates  that  they 
contain  the  same  spaces  and  hazards  as 
other  industries  with  recorded 
accidents. 

H.  International  Trade 

In  accordance  writh  Executive  Order 
12291,  OSHA  assessed  the  effects  of  the 
final  standard  on  international  trade. 
The  standard  is  expected  to  affect  a 
wide  range  of  industrial  and  commMdal 
enterprises,  many  of  whom  compete 
against  foreign  competitors  in  both 
foreign  markets  and  the  U.S.  markets.  If 
the  OSHA  regulation  significantly 
increased  the  price  of  products  and 
services  of  domestic  producers,  foreign 
producers  could  benefit.  OSHA 
believes,  however,  that  price  impacts 
finni  this  standard  will  be  minor  and 
have  little  effect  on  American  trade 
overseas  and  on  domestic  sales. 

I.  Environmental  Impact 

The  permit-required  confined  spaces 
standard  has  been  reviewed  in 
accordance  %vitb  the  reouirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C  4321  et  seq.), 
the  repilatians  of  the  Council  on 
Envirmunental  Quality  (CEQ,  40  CFR 
Part  1500),  and  DOL  N^A  Procedures 


(29  CFR  Part  11).  OSHA  anticipates  that 
greater  use  of  mechanical  ventilation  to 
reduce  atmospheric  hazards  in  permit 
spaces  may  result  in  additional  release 
of  hazardous  substances  to  the  air. 
Incremental  release  quantities  related  to 
the  permit  space  standard  are  not 
determinable  at  present,  but  are 
expected  to  be  minM' relative  to  current 
overall  releases.  Releases  of  substances 
regulated  under  EPA’s  SARA  Title  HI  or 
EPA  NESHAP  standards  are  subject  to 
reporting  and  control  requirements  in 
those  rul^. 

/.  Nonregulatory  AHematives 

The  primary  objective  of  OSHA’s 
stands^  for  permit  spaces  is  to  reduce 
the  number  of  emplojree  fetalities  and 
injuries  associated  with  catastrophic 
releases  of  hazardous  substances.  OSHA 
believes  the  standard  will  eliminate  to 
a  considerable  degree  the  worker  risk 
experienced  in  the  confined  spaces 
feUing  within  the  scope  of  the  rule. 

The  Agency  examined  the 
nonregulatory  approaches  for  promoting 
the  implementation  of  permit  space 
programs,  including  (1)  economic  forces 
genOTated  by  the  private  market  system, 
(2)  incentives  created  by  workers’ 
compensation  promms  or  the  threat  of 
private  suits,  and  (3)  related  activities  of 
private  agencies.  Following  this  review, 
OSHA  determined  ffiat  the  need  for 
govwnment  regulation  arises  from  the 
rignificant  risk  of  job-related  injury  or 
de^  caused  by  inadequate  permit 
apace  safety  progrwns.  Private  markets 


fail  to  provide  enough  safety  and  health 
resources  due  to  the  lack  of  information 
on  risk,  immobility  of  labor,  and 
extemalization  of  part  of  the  social  cost 
of  worker  injuries  and  deaths.  Workers 
compensation  systems  do  not  offer  an 
adequate  remedy  because  premiums  do 
not  reflect  specific  workplace  risk  and 
liability  claims  are  restricted  by  statutes 
preventing  employees  fi-om  suing  their 
employers.  While  certain  voluntary 
industry  standards  exist,  as  well  as  mles 
and  recommended  procedures  in  a 
limited  number  of  states,  their  scope 
and  approach  fail  to  provide  adequate 

rotection  for  all  workers.  Thus,  OSHA 

as  determined  that  a  federal  standard 
is  necessary. 

K.  References 

1.  CX)NSAD  Research  Corporation. 
"Development  of  Industry  I^file  Data  for 
OSHA’s  Draft  Proposed  Standard  for  Permit 
Entry  Confined  Spaces”,  prepared  for  the 
U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration  under 
Contract  No.  J-&-F-0024.  Pittsburgh,  May  20, 
1988  (Ex.  16). 

2.  U.S.  Department  of  Healdi,  Education, 
and  Welfare.  Public  Heakh  Service.  Center 
for  Elisease  Control.  National  Institute  for 
Occupational  Safety  and  Health.  "Criteria  for 
a  Recommended  Stimdard  ...  Working  in 
CcMifined  ^Mces",  DHBW  (NIO^l) 
Publication  No.  8D-106.  Cfaicinneti:  NIOSH, 
Decenober  1979  (Bx.  13-^ 

3.  U.S.  Departaiant  of  Labor.  Occupational 
Safety  end  Health  AdmlnlstratloB. 
Diiectocala  of  Pbiky.  "Selected  Occnpational 
FataliUea  Related  to  Totdc  and  Asphyxiating 
Atmo^^ieras  ha  Confined  Work  ^Mces  as 


Federal  Register  /  Vol.  58,  No.  9  /  Thursday,  January  14,  1993  /  Rules  and  Regulations 


4549 


Found  in  Reports  of  OSHA  Fatality/ 
Catastrophe  Investigations**,  Washington, 

D.C,  July  1985  (Ex.  13-15). 

4.  U.S.  Department  of  Labor.  Occupational 
Safety  and  Health  Administration. 

Directorate  of  Technical  Support.  “Selected 
Occupational  Fatalities  Related  to  Fire  and/ 
or  Explosion  in  Confined  Work  Spaces  as 
Found  in  Reports  of  OSHA  Fatality/ 
Catastrophe  Investigations**,  Washington, 

D.C.,  April  1982  (Ex.  13-10). 

5.  OSHA  Integrated  Management 
Information  System,  Fatality/Catastrophe 
Database.  OSHA  Office  of  Management  Data 
Systems. 

Vn.  Federalism 

This  regulation  has  been  reviewed  in 
accordance  with  Executive  Order  12612 
regarding  Federalism.  This  order 
requires  that  agencies,  to  the  extent 
possible,  refrain  from  limiting  state 
policy  options  and  consult  with  states 
prior  to  taking  tmy  action.  Agencies  may 
act  only  when  there  is  clear 
constitutional  authority  and  the 
presence  of  a  problem  of  national  scope. 
The  order  provides  for  preemption  of 
state  law  only  if  there  is  a  clear 
congressional  intent  for  the  Agency  to 
do  so.  Any  such  preemption  is  to  be 
limited  to  the  extent  possible. 

Section  18  of  the  Occupational  Safety 
and  Health  Act  of  1970  expresses 
Congress’  clear  intent  to  preempt  state 
laws  relating  to  issues  on  which  Federal 
OSHA  has  promulgated  occupational 
safety  and  health  standards.  Under  the 
OSH  Act,  a  state  can  avoid  preemption 
only  if  it  submits,  and  obtains  Federal 
approval  of,  a  plan  for  the  development 
of  such  standards  and  their 
enforcement.  Occupational  safety  and 
health  standards  developed  by  such 
Plan-States  must,  among  other  things,  be 
at  least  as  effective  in  providing  safe  and 
healthful  employment  and  places  of 
employment  as  Federal  Standards. 
Where  such  standards  are  applicable  to 
products  distributed  or  used  in 
interstate  commerce,  they  may  not 
unduly  burden  commerce  and  must  be 
justified  by  compelling  local  conditions 
(See  Section  18(c)(2)  of  the  OSH  Act). 

This  regulation  is  drafted  so  that 
employees  in  every  state  would  be 
protected  by  general,  performance- 
oriented  standards.  To  the  extent  that 
there  are  state  or  regional  peculiarities 
caused  by  the  terrain,  the  climate  or 
other  factors,  states  would  be  able, 
under  the  OSH  Act,  to  develop  their 
own  state  standards  to  deal  with  any 
special  problems.  And,  under  the  Act,  if 
a  state  develops  an  approved  state 
program,  it  could  make  additional 
requirements  in  its  standards.  Moreover, 
the  performance  nature  of  this  standard, 
of  and  by  itself,  allows  for  flexibility  by 
states  and  employers  to  provide  as 


much  safety  as  possible  using  varying 
methods  consonant  with  conditions  in 
each  state. 

In  short,  there  is  a  clear  national 
problem  related  to  occupational  safety 
and  health  concerning  entry  into 
confined  spaces.  Those  states  which 
elect  to  participate  under  the  statute 
would  not  be  preempted  by  this 
regulation  ana  would  be  aole  to  address 
special,  local  conditions  within  the 
framework  provided  by  this 
performance-oriented  standard. 

OSHA  notes  that  California, 

Kentucky,  Maryland,  Michigan,  New 
Jersey,  and  Vir^nia  currently  have 
regulations  dealing  with  confined  space 
entry.  Of  these  six  state  regulations, 
none  would  be  preempted.  New  Jersey 
is  not  a  state-plan  state,  but  their 
confined  space  standard  applies  only  to 
public  (state  and  local  government) 
employees.  An  analysis  of  state 
confined  space  rules  and  procedures  is 
contained  in  Section  VI,  Summary  of 
the  Final  Regulatory  Impact  Analysis 
and  Regulatory  Flexibility  Analysis, 
earlier  in  this  preamble. 

Vm.  State  Plan  States 
The  25  states  and  territories  with  their 
own  OSHA-approved  occupational 
safety  and  health  plans  must  adopt  a 
comparable  standard  vnthin  six  months 
of  the  publication  date  of  this  final 
standard.  These  25  states  are;  Alaska, 
Arizona,  California,  Connecticut  (for 
state  and  local  government  employees 
only),  Hawaii,  Indiana,  Iowa,  Kentucky, 
Maryland,  Michigan,  Minnesota, 
Nevada,  New  Mexico,  New  York  (for 
state  and  local  government  employees 
only).  North  C^lina,  Oregon,  Puerto 
Rico,  South  Carolina,  Tennessee,  Utah, 
Vermont,  Virginia,  Virgin  Islands, 
Washington  and  Wyoming.  Until  such 
time  as  a  state  standard  is  promulgated. 
Federal  OSHA  will  provide  interim 
enforcement  assistance,  as  appropriate, 
in  these  states. 

Ust  of  Subjects  in  29  CFR  Part  1910 

Attendant,  Confined  Spaces,  Entry 
permit  system.  Hazardous  atmospheres. 
Hazardous  materials.  Incorporation  by 
reference.  Monitoring,  Occupational 
safety  and  health.  Permits,  Personal 
protective  equipment.  Rescue 
equipment.  Respiratory  protection. 
Retrieval  lines,  Safety,  Signs,  Tags, 
Tools,  Welding. 

IX.  Authority 

This  document  was  prepared  under 
the  direction  of  Dorothy  L.  Strunk, 
Acting  Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 


Accordingly,  pursuant  to  sections  6(b) 
and  8  of  the  Ocrapationa)  Safety  and 
Health  Act  of  1970  (29  U.S.C.  655, 657), 
Secretary  of  Labor’s  Order  No.  1-00  (55 
FR  9033h  and  29  CFR  Part  1911,  Title 
29,  Chapter  XVII,  of  the  Code  of  Federal 
Regulations  is  amended  as  follows. 

Signed  at  Washington,  D.C,  this  6th  day  of 
January,  1993. 

Dorothy  L.  Strunk 
ActingAssistant  Secretary  of  Labor 

PART  1910-OCCUPAT1ONAL  SAFETY 
AND  HEALTH  STANDARDS 

1.  The  authority  citation  for  Subpart 
J  of  Part  1910  is  revised  to  read  as 
follows: 

AUTHORtTY:  Sees.  4, 6,  and  8,  Occupational 
Safety  and  Health  Act  of  1970,  29  USC  653, 
655,  657;  Secretary  of  Labor’s  Order  No.  12- 
71  (36  FR  8754),  8-76  (41  FR  25059),  9-83 
(48  FR  35736)  or  1-90  (55  FR  9033),  as 
applicable. 

Sections  1910.141, 1910.142,1910.145, 
1910.146,  and  1910.147  also  issued  under  29 
CFR  Part  1911. 

2.  Section  1910.146  is  added  to  read 
as  follows: 

1 1 91 0.1 46  Permit-required  confined 

spaces. 

(a)  Scope  and  application.  This 
section  contains  requirements  for 
practices  and  procedures  to  protect 
employees  in  general  industry  from  the 
hazards  of  entry  into  permit-required 
confined  spaces.  This  section  does  not 
apply  to  agriculture,  to  construction,  or 
to  shipyard  employment  (Parts  1928, 
1926,  and  1915  of  this  chapter, 
respectively). 

(b)  Definitions. 

Acceptable  entry  conditions  means 
the  conditions  that  must  exist  in  a 
permit  space  to  allow  entry  and  to 
ensme  that  employees  involved  with  a 
permit-required  confined  space  entry 
can  safely  enter  into  and  work  within 
the  space. 

Attendant  means  an  individual 
stationed  outside  one  or  more  permit 
spaces  who  monitors  the  authorized 
entrants  and  who  performs  all 
attendant’s  duties  assigned  in  the 
employer’s  permit  space  program. 

Authorized  entrant  means  an 
employee  who  is  authorized  by  the 
employer  to  enter  a  permit  space. 

Blanking  or  blinding  means  the 
absolute  closure  of  a  pipe,  line,  or  duct 
by  the  fastening  of  a  solid  plate  (such  as 
a  spectacle  blind  or  a  skillet  blind)  that 
completely  covers  the  bore  and  that  is 
capable  of  withstanding  the  maximum 
pressure  of  the  pipe,  line,  or  duct  with 
no  leakage  beyond  the  plate. 

Confined  space  means  a  space  that: 
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(1)  b  large  enou^  and  so  configured 
that  an  employee  can  bodily  enter  and 
perform  assigned  work;  and  . 

(2)  Has  limited  or  restricted  means  for 
entry  or  exit  (for  example,  tanks, 
vessels,  silos,  storage  bins,  hoppers, 
vaults,  and  pits  are  spaces  that  may 
have  limited  means  of  entry.);  and 

(3)  Is  not  designed  for  continuous 
employee  occupancy. 

Double  block  and  bleed  means  the 
closure  of  a  line,  duct,  or  pipe  by 
closing  and  locking  or  tagging  two  in¬ 
line  valves  and  by  opening  and  locking 
or  tagging  a  drain  or  vent  valve  in  the 
line  between  the  two  closed  valves. 

Emergency  means  any  occurrence 
(including  any  failure  of  hazard  control 
or  monitoring  equipment)  or  event 
internal  or  external  to  the  permit  space 
that  could  endanger  entrants. 

Engulpnent  means  the  surrounding 
and  effective  capture  of  a  person  by  a 
liqmd  or  finely  divided  (flowable)  solid 
substance  that  can  be  aspirated  to  cause 
death  by  filling  or  plugging  the 
respiratory  system  or  that  can  exert 
enough  force  on  the  body  to  cause  death 
by  strangulation,  constriction,  or 
crushing. 

fntzy  means  the  action  by  which  a 
person  passes  through  an  opening  into 
a  permit-required  confined  space.  Entry 
includes  ensuing  work  activities  in  that 
space  and  is  considered  to  have 
occurred  as  soon  as  any  part  of  the 
entrant’s  body  Ixeeks  ^e  plane  of  an 
opening  into  the  space. 

Entry  permit  (permit)  means  the 
written  or  print^  document  that  is 
provided  by  the  employer  to  allow  and 
control  ent^  into  a  permit  space  and 
that  contains  the  information  specified 
in  paragraph  (I)  of  this  section. 

Entry  supervisor  means  the  person 
(such  as  the  employer,  foreman,  or  crew 
chief)  responsible  for  determining  if 
acceptable  entry  conditions  are  present 
at  a  permit  space  where  entry  is 
planned,  for  authorizing  ent^  and 
overseeing  entry  operations,  and  for 
terminating  entry  as  required  by  this 
section. 

Note:  An  entry  supervisee  also  may  serve 
as  an  attendant  or  as  an  authorized  entrant, 
as  long  as  that  person  is  trained  and 
equipped  as  required  by  this  section  f(»  each 
role  he  or  she  fills.  Also,  the  duties  of  entry 
supervisor  may  be  passed  from  one 
individual  to  another  during  the  course  of  an 
entry  operation. 

Hazardous  atmosphere  means  an 
atmosphere  that  may  expose  employees 
to  the  risk  of  death,  incapacitation, 
impairment  of  ability  to  self-rescue  (that 
b.  escape  tmaided  from  a  permit  space), 
injury,  or  acute  illness  from  one  or  more 
of  the  following  causes: 


(1)  Flammable  gas,  vapor,  or  mist  in 
excess  of  10  percent  of  its  lower 
flammable  limit  (LFL); 

(2)  Airborne  combustible  dust  at  a 
concentration  that  meets  or  exceeds  its 
LFL; 

Note:  This  concentration  may  be 
approximated  as  a  condition  in  which  the 
dust  obscures  vision  at  a  distance  of  5  feet 
(1.52  m)  or  less. 

(3)  Atmospheric  oxygen  concentration 
below  19.5  percent  or  above  23.5 
percent; 

(4)  Atmo^heric  concentration  of  any 
substance  for  which  a  dose  or  a 
permissible  exposure  limit  is  published 
in  Subpart  G,  ^cupational  Health  and 
Environmental  Ck>ntrol,  or  in  Subpart  Z, 
Toxic  and  Hazardous  Substances,  of 
this  part  and  which  could  result  in 
employee  exposure  in  excess  of  its  dose 
or  permissible  exposure  limit; 

Nota:  An  atmospheric  concentration  of  any 
substance  that  is  not  capable  of  causing 
death,  incapacitation,  impairment  of  ability 
to  self-rescue,  injury,  or  acute  illness  due  to 
its  health  effects  is  not  covered  by  this 
provision. 

(5)  Any  other  atmospheric  condition 
that  is  immediately  dangerous  to  life  or 
health. 

Note.  For  air  contaminants  for  which 
OSHA  has  not  determined  a  doM  or 
permissible  exposure  hmit.  other  sources  of 
infonnation.  such  as  Material  Safety  Data 
Sheets  that  comply  with  the  Hazard 
Communication  Standard,  §1910.1200  of  diis 
part,  published  information,  and  internal 
documents  can  provide  guidance  in 
establishing  acceptable  atmospheric 
conditions. 

Hot  work  permit  means  the 
employer’s  written  authorization  to 
pterfonn  operations  (for  example, 
riveting,  welding,  cutting,  burning,  and 
heating  capable  of  providing  a  source  of 
ignition. 

Immediately  dangerous  to  life  or 
health  (IDLH)  means  any  condition  that 
poses  an  immediate  or  delayed  threat  to 
life  or  that  would  cause  irreversible 
adverse  health  effects  or  that  would 
interfere  with  an  individual’s  ability  to 
escape  unaided  from  a  permit  space. 

Note:  Some  matariab — hydrogen  Quoride 
gas  and  cadmiiun  vapor,  for  example— Hooay 
produce  immediate  transient  that, 
even  if  sevwe,  may  pass  without  medical 
attention,  but  are  followed  by  sudden, 
possibly  fatal  collapse  12-72  hours  after 
exposure.  The  victim  ’’feels  nocidal"  from 
recovery  from  transient  effects  until  collapse. 
Such  materials  In  hazardous  quantities  are 
considered  to  be  ’’immediately”  dangerous  to 
life  or  health. 

Inerting  means  the  displacement  of 
the  atmosphere  in  a  pen^t  space  by  a 
noncombustible  gas  (such  as  nitrogen) 


to  such  an  extent  that  the  resulting 
atmosphere  is  noncombustible. 

Note;  This  procedure  produces  an  IDLH 
oxygen-deficient  atmosphere. 

Isolation  means  the  process  by  which 
a  permit  space  is  removed  from  service 
and  completely  protected  against  the 
release  of  energy  and  material  into  the 
space  by  such  means  as:  blanking  or 
blinding;  misaligning  or  removing 
sections  of  lines,  pipes,  or  ducts;  a 
double  block  and  bleed  system;  lockout 
or  tagout  of  all  sources  of  energy;  or 
blocking  or  disconnecting  all 
mecdianical  linkages. 

Line  breaking  means  the  intentional 
opening  of  a  pipe,  line,  or  duct  that  is 
or  has  ^en  carrying  flammable, 
corrosive,  or  toxic  material,  an  inert  gas, 
or  any  fluid  at  a  volume,  pressure,  or 
temperature  capable  of  causing  injury. 

Non-permit  confined  space  means  a 
confined  space  that  does  not  contain  or, 
with  respect  to  atmospheric  hazards, 
have  the  potential  to  contain  any  hazard 
capable  of  causing  death  or  serious 
physical  harm. 

Oxygen  deficient  atmosphere  means 
an  atmosphere  containing  less  than  19.5 
percent  oxygen  by  volume. 

Oxygen  enriched  atmosphere  means 
an  atmosphere  containing  more  than 
23.5  percent  oxygen  by  volume. 

Permit-required  confined  space 
(permit  space)  means  a  confined  space 
that  has  one  or  more  of  the  following 
characteristics: 

(1)  Contains  or  has  a  potential  to 
contain  a  hazardous  atmosphere; 

(2)  Contains  a  material  that  has  the 
potential  for  engulfing  an  entrant; 

(3)  Has  an  internal  configuration  such 
that  an  entrant  could  be  trapped  or 
asphyxiated  by  inwardly  converging 
walls  or  by  a  floor  which  slopes 
downward  and  tapers  to  a  smaller  cross- 
section;  or 

(4)  Contains  any  other  recognized 
serious  safety  or  health  hazard. 

Permit-required  confined  space 
program  (permit  space  program)  means 
the  employer’s  overall  program  for 
controlling,  and,  where  appropriate,  for 
protecting  employees  from,  permit 
space  hazards  and  for  regulating 
employee  entry  into  permit  spaces. 

Permit  system  means  the  employer’s 
written  procedure  for  preparing  and 
issuing  permits  for  entry  and  for 
returning  the  permit  space  to  service 
following  termination  of  entry. 

Prohibited  condition  means  any 
condition  in  a  permit  space  that  is  not 
allowed  by  the  permit  during  the  period 
when  entry  is  authorized. 

Rescue  service  means  the  personnel 
designated  to  rescue  employees  from 
permit  spaces. 
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Retrieval  system  means  the  equipment 
(including  a  retrieval  line,  chest  or  full- 
body  harness,  wristlets,  if  appropriate, 
and  a  lifting  device  or  anchor)  used  for 
non-entry  rescue  of  Arsons  from  permit 
spaces. 

Testing  means  the  process  by  which 
the  hazards  that  may  confiront  entrants 
of  a  permit  space  are  identified  and 
evaluated.  Testing  includes  specifying 
the  tests  tliat  are  to  be  performed  in  the 
permit  space. 

Note:  Testing  enables  employers  both  to 
devise  and  implement  adequate  control 
measures  for  the  protection  of  authorized 
entrants  and  to  determine  if  acceptable  entry 
conditions  are  present  immediately  prior  to. 
and  during,  entry. 

(c)  General  requirements.  (1)  The 
employer  shall  evaluate  the  workplace 
to  determine  if  any  spaces  are  permit- 
required  confined  spaces. 

Note:  Proper  application  of  the  decision 
flow  chart  in  A[q;)endix  A  to  §1910.146 
would  focilitate  compliance  with  this 
requirement.  ^ 

(2)  If  the  workplace  contains  permit 
spaces,  the  employer  shall  inform 
exposed  employees,  by  posting  danger 
signs  or  by  any  other  equally  effective 
means,  of  the  existence  and  location  of 
and  the  danger  posed  by  the  permit 
spaces. 

Note;  A  sign  reading  "DANGER — PBRMTT- 
RSQUIRED  CONFINED  SPACE.  DO  NOT 
ENTER"  or  using  other  similar  language 
would  satisfy  the  requirement  for  a  sign. 

(3)  If  the  employer  decides  that  its 
employees  will  not  enter  permit  spaces, 
the  employer  shall  take  effective 
measures  to  prevent  its  employees  from 
entering  the  permit  spaces  and  shall 
comply  with  paragraphs  (c)(1),  (c)(Z), 
(c)(6),  and  (c)(8)  of  tl]^  section. 

(4)  If  the  employer  decides  that  its 
employees  will  enter  permit  spaces,  the 
employer  shall  develop  and  implement 
a  written  permit  space  entry  program 
that  complies  with  this  section.  The 
written  program  shall  be  available  for 
inspection  by  employees  and  their 
authorized  representatives. 

(5)  An  employer  may  use  the  alternate 
procedures  specified  in  paragraph 
(c)(5)(ii)  this  section  for  entering  a 
permit  space  imder  the  omditions  set 
forth  in  paragraph  (c)(5)(i)  of  this 
section. 

(i)  An  employer  whose  employees 
enter  a  permit  qjace  need  not  compfy 
with  paragraphs  (d)  through  (f)  and  (h) 
through  (k)  of  this  section,  pi^ded 
that; 

(A)  The  employor  can  demonstrate 
that  the  only  ha^rd  posed  by  the^pmmit 
space  is  an  actual  or  polentid  hazardous 
atmo^here; 


(B)  The  emjdoyer  can  demcmstrate 
that  continuous  forced  air  ventilation 
alone  is  sufficient  to  maintain  that 
permit  space  safe  for  entiy; 

(C)  The  employer  develops 
monitoring  and  inspection  data  that 
suppmts  ^  demonstraticms  required  by 
paragraphs  (c)(5Ki)(A)  and  (c)(5)(i)(B)  ot 
this  section; 

(D)  If  an  initial  entry  of  the  permit 
space  is  necessary  to  obtain  the  data 
required  by  paragraph  (cKSKiKC)  of  this 
section,  the  entry  is  performed  in 
compliance  with  par^ra|fos  (d)  through 
(k)  of  this  section; 

(E)  The  determinations  and 
supporting  data  required  by  paragraj^s 
(c)(5)(i)(A),  (c)(5)(i){B),  and  (c)(5)(i)(C)  of 
this  section  are  documented  by  the 
employer  and  are  made  available  to 
each  employee  who  enters  the  permit 
space  under  the  terms  cd  paragraj^ 

(c)(5)  of  this  section;  and 

(F)  Entry  into  the  pwmit  8pa<»  imder 
the  terms  of  paragraph  (c)(5)(i)  of  this 
section  is  perfonnedE  in  accordance  with 
the  requirements  of  paragraph  (cMsKii) 
of  this  section. 

Note:  See  paragrs|h  (c)(7)  of  this  secdon 
for  reclassi&atioii  a  permit  space  after  all 
hazards  Mdthin  the  space  have  been 
eliminated. 

(ii)  The  following  requirements  apply 
to  entry  into  permit  spaces  that  meet  the 
conditions  set  forth  in  paragraph 
(c)(5)(i)  of  this  section. 

(A)  Any  conditions  making  it  unsafe 
to  remove  an  entrance  cover  shall  be 
eliminated  before  the  cover  is  removed. 

(B)  When  entrance  covers  are 
removed,  the  opening  shall  be  promptly 
guarded  by  a  railing  temporary  cover, 
or  other  temporary  barrier  that  will 
prevent  an  accidental  fell  through  the 
opoiing  and  that  will  prefect  eacii 
employee  working  in  tne  8pac»  from 
foreign  objecis  entering  the  space. 

(C)  Before  an  employee  miters  the 
spac:e,  the  intomal  atmosjfoere  shall  be 
tested,  with  a  calibrated  direct-reading 
instrumant,  for  the  following  ccmditioiu 
in  the  order  given: 

(1)  Oxygen  content, 

(2)  Flammable  gases  and  vapors,  and 

(d)  Potential  tone  air  cemtaminants. 

(D)  There  may  be  no  hazardous 
atmosphete  within  the  space  whenever 
any  employee  is  inside  the  spac». 

^)  Continuous  forced  air  ventilation 
shall  be  used,  as  follows: 

(1)  An  employee  may  not  enter  the 
8pa<»  until  w  forced  air  ventilation  has 
eliminated  any  hazardous  atmosphere; 

(2)  The  forced  air  ventilaticm  snail  be 
so  dhrected  as  to  vmtilale  the  immediate 
areas  where  an  empk^ee  is  or  will  be 
presMit  within  the  space  and  ahall 
continue  until  all  ampk^ees  have  left 
the  spa(»; 


(3)  The  air  supply  for  the  forced  air 
ventilatkm  shall  be  ftenn  a  clean  source 
and  may  not  increase  the  hazards  in  the 
sp>ac». 

(F)  The  atmospbore  within  the  space 
shall  be  pOriodinlly  tested  as  necessary 
.to  ensure  that  the  cemtinuous  kneed  air 
ventilation  is  preventing  the 
acxnimulation  of  a  haza^ous 
atmosjdiere. 

(G)  If  a  hazardous  atmosphere  is 
detected  during  entry: 

(f )  Each  emplaryee  shall  leave  the 
space  immediately; 

(2)  The  space  sh^  be  evaluated  to 
determine  how  the  hazardous 
atmosphme  developed;  and 

(3)  Measures  shall  be  impfemented  to 
protect  employees  from  the  hazardous 
atmosphere  before  any  subsequent  entry 
takes  place. 

(H)  The  employw  shall  verify  that  the 
space  is  safe  entry  and  that  the 
measures  required  by  paragraph 
(c)(5)(ii}  of  sectiem  have  been  taken, 
throv^  a  written  cmtificatkin  thm 
contains  the  date,  the  location  of  the 
space,  and  the  signature  of  the  person 
providing  the  certification.  The 
certification  shall  be  made  bekne  entry 
and  shall  be  made  available  to  each 
employee  entering  the  space. 

(6)  When  there  are  changes  in  the  use 
or  configuration  of  a  non-permit 
confined  space  that  might  increase  the 
hazards  to  entrants,  the  empk^er  shall 
reevaluate  that  space  and,  if  necessary, 
reclassify  it  as  a  permit-required 
confined  space. 

(7)  A  space  clas^fied  by  the  employer 
as  a  permit-required  confined  space  may 
be  reclassified  as  a  non-permit  confined 
space  under  the  following  prccadufea: 

(i)  If  the  permit  space  poses  no  actual 
or  potential  atmospWic  hazards  and  if 
all  hazards  within  the  space  are 
eliminated  without  entry  into  the  space, 
the  permit  space  may  be  reclasaified  as 
a  non-permit  confin^  space  for  as  long 
as  the  non-atmospheric  hazards  remain 
eliminated. 

(ii)  If  it  is  necessary  to  enter  the 
permit  space  to  eliminate  hazards,  sudi 
entry  shall  be  performed  und«r 
paragraphs  (d)  throu^  (k)  of  this 
section.  If  tos^g  and  inspection  during 
that  entry  demonstrate  that  the  hazards 
within  the  permit  space  have  been 
eliminated,  the  p«ndt  space  may  be 
reclassified  as  a  non-permit  confined 
space  for  as  long  as  the  hazards  remain 
eliminated. 

Nate:  Control  of  atmoq^Mric  bazaids 
through  forced  air  ventilation  doee  not 
constltuts  elimtoation  of  tha  bazerde. 
Paragraph  (cK5l  coven  paimit  space  entry 
whan  me  employer  can  damonetrate  that 
forced  air  vestilatioa  atone  will  control  all 
hazards  in  the  space. 
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(iii)  The  employer  shall  document  the 
basis  for  determining  that  all  hazards  in 
a  permit  space  have  oeen  eliminated, 
through  a  certification  that  contains  the 
date,  the  location  of  the  space,  and  the 
signahire  of  the  person  making  the 
determination.  The  certification  shall  be 
made  available  to  each  employee 
entering  the  space. 

(iv)  If  hazards  arise  within  a  permit 
space  that  has  been  declassified  to  a 
non-permit  space  under  paragraph  (c)(7) 
of  this  section,  each  employee  in  the 
space  shall  exit  the  space.  The  employer 
shall  then  reevaluate  the  space  and 
determine  whether  it  must  be 
reclassified  as  a  permit  space,  in 
accordance  with  other  applicable 
provisions  of  this  section. 

(8)  When  an  employer  (host 
employer)  arranges  to  have  employees 
of  cmother  employer  (contractor) 
perform  woric  that  involves  permit  space 
entry,  the  host  emplojrer  shall: 

(i)  Inform  the  contractor  that  the 
workplace  contains  permit  spaces  and 
that  permit  space  entry  is  allowed  only 
through  compliance  with  an  permit 
space  program  meeting  the  requirements 
of  this  section; 

(ii)  Apprise  the  contractor  of  the 
elements,  including  the  hazards 
identified  and  the  host  employer’s 
experience  with  the  space,  that  make 
the  space  in  question  a  permit  space; 

(iii)  Apprise  the  contractor  of  any 
precautions  or  procediires  that  the  host 
employer  has  implemented  for  the 
protection  of  employees  in  or  near 
permit  spaces  where  contractor 
personnel  will  be  working; 

(iv)  Coordinate  entry  operations  with 
the  contractor,  when  both  host  employer 
personnel  and  contractor  p>ersonnel  will 
be  working  in  or  near  permit  spaces,  as 
required  by  paragraph  (d)(ll)  of  this 
section;  and 

(v)  Debrief  the  contractor  at  the 
conclusion  of  the  entry  operations 
regarding  the  permit  space  program 
followed  and  regarding  any  hazards 
confronted  or  created  in  permit  spaces 
during  entry  operations. 

(9)  In  addition  to  complying  with  the 
permit  space  requirements  that  apply  to 
all  employers,  each  contractor  who  is 
retain^  to  perform  permit  space  entry 
operations  shall: 

(i)  Obtain  any  available  information 
regarding  permit  space  hazards  and 
entry  operations  from  the  host 
employer, 

(ii)  Coordinate  entry  operations  with 
the  host  employer,  when  both  host 
employer  personnel  and  contractor 
personnel  will  be  working  in  or  near 
permit  spaces,  as  required  by  paragraph 
(d)(ll)  of  this  section;  and 


(iii)  Inform  the  host  employer  of  the 
permit  space  program  that  the 
contractor  will  fcnlow  and  of  any 
hazards  confronted  or  created  in  permit 
spaces,  either  through  a  debriefing  or, 
during  the  entry  operation. 

(d)  Permit-required  confined  space 
program.  Under  the  permit-required 
confined  space  program  required  by 
paragraph  (c)(4)  of  ^is  section,  the 
employer  shall: 

(1)  Implement  the  measures  necessary 
to  prevent  imauthorized  entry; 

(2)  Identify  and  evaluate  the  hazards 
of  permit  spaces  before  employees  enter 
them; 

(3)  Develop  and  implement  the 
means,  prccediues,  and  practices 
necessary  for  safe  permit  space  entry 
operations,  including,  but  not  limit^ 
to,  the  following: 

(i)  Specifying  acceptable  entry 
conditions; 

(ii)  Isolating  the  permit  space; 

(iii)  Purging,  inerting,  flushing,  or 
ventilating  the  permit  space  as 
necessary  to  eliminate  or  control 
atmospheric  hazards; 

(iv)  Providing  pedestrian,  vehicle,  or 
other  barriers  as  necessary  to  protect 
entrants  from  external  hazards;  and 

(v)  Verifying  that  conditions  in  the 
permit  space  are  acceptable  for  entry 
throughout  the  duration  of  an 
authorized  entry. 

(4)  Provide  the  following  equipment 
(specified  in  paragraphs  (d)(4)(i) 
through  (d)(4)(ix)  of  this  section)  at  no 
cost  to  employees,  maintain  that 
equipment  properly,  and  ensure  that 
employees  use  that  equipment  properly: 

(i)  Testing  and  monitoring  equipment 
needed  to  comply  with  paragraph  (d)(5) 
of  this  section; 

(ii)  Ventilating  equipment  needed  to 
obtain  acceptable  entry  conditions; 

(iii)  Communications  equipment 
necessary  for  compliance  with 
paragraphs  (h)(3)  and  (i)(5)  of  this 
section; 

(iv)  Personal  protective  equipment 
insofar  as  feasible  engineering  and  work 
practice  controls  do  not  adequately 
protect  employees; 

(v)  Lighting  equipment  needed  to 
enable  employees  to  see  well  enough  to 
work  safely  and  to  exit  the  space 
quickly  in  an  emergency; 

(vi)  Barriers  and  shields  as  required 
by  paragraph  (d)(3)(iv)  of  this  section; 

(vii)  Equipment,  su^  as  ladders, 
needed  for  safe  ingress  and  egress  by 
authorized  entrants; 

(viii)  Rescue  and  emergency 
equipment  needed  to  comply  with 
paragraph  (d)(9)  of  this  section,  except 
to  the  e^dent  that  the  equipment  is 
provided  by  rescue  services;  and 


(ix)  Any  other  equipment  necessary 
for  safe  entry  into  and  rescue  frum 
permit  spaces. 

(5)  Evaluate  permit  space  conditions 
as  follows  when  entry  operations  are 
conducted: 

(i)  Test  conditions  in  the  permit  space 
to  determine  if  acceptable  entry 
conditions  exist  before  entry  is 
authorized  to  begin,  except  that,  if 
isolation  of  the  space  is  infeasible 
because  the  space  is  large  or  is  part  of 

a  continuous  system  (such  as  a  sewer), 
pre-entry  testing  shall  be  performed  to 
the  extent  feasible  before  entry  is 
authorized  and,  if  entry  is  authorized, 
entry  conditions  shall  be  continuously 
monitored  in  the  areas  where  authorized 
entrants  are  working; 

(ii)  Test  or  monitor  the  permit  space 
as  necessary  to  determine  if  acceptable 
entry  conditions  are  being  maintained 
during  the  course  of  entry  operations; 
and 

(iii)  When  testing  for  atmospheric 
hazards,  test  first  for  oxygen,  then  for 
combustible  gases  and  vapors,  and  then 
for  toxic  gases  and  vapors. 

Note:  Atmospheric  testing  conducted  in 
accordance  wi^  Appendix  B  to  §1910.146  - 

would  be  considered  as  satisfying  the 
requirements  of  this  paragraph.  For  permit 
space  operations  in  sewers,  atmospheric 
testing  conducted  in  accordance  with 
Appendix  B,  as  supplemented  by  Appendix 
E  to  §1910.146,  would  be  considered  as 
satisfying  the  requirements  of  this  paragraph. 

(6)  Provide  at  least  one  attendant 
outside  the  permit  space  into  which 
entry  is  authorized  for  the  duration  of 
entry  operations; 

Note:  Attendants  may  be  assigned  to 
monitor  more  than  one  permit  space 
provided  the  duties  described  in  paragraph 
(i)  of  this  section  can  be  effectively 
performed  for  each  permit  space  that  is 
monitored.  Likewise,  attendants  may  be 
stationed  at  any  location  outside  the  permit 
space  to  be  monitored  as  long  as  the  duties 
described  in  paragraph  (i)  of  this  section  can 
be  effectively  performed  for  each  permit 
space  that  is  monitored. 

(7)  If  multiple  spaces  are  to  be 
monitored  by  a  single  attendant,  include 
in  the  permit  program  the  means  and 
procedures  to  enable  the  attendant  to 
respond  to  an  emergency  affecting  one 
or  more  of  the  permit  spaces  being 
monitored  without  distraction  from  the 
attendant’s  responsibilities  luider 
paragraph  (i)  of  this  section; 

(8)  Designate  the  persons  who  are  to 
have  active  roles  (as,  for  example, 
autliorized  entrants,  attendants,  entry 
supervisors,  or  persons  who  test  or 
monitor  the  atmosphere  in  a  permit 
space)  in  entry  operations,  identify  the 
duties  of  each  such  employee,  and 
provide  each  such  employee  with  the 
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training  required  by  paragraph  (g)  of  this 
section; 

(9)  Develop  and  implement 
procedures  for  summoning  rescue  and 
emergency  services,  for  rescuing 
entrants  from  permit  spaces,  for 
providing  necessary  emergency  services 
to  rescued  employees,  and  for 
preventing  rmauthorized  personnel  from 
attempting  a  rescue; 

(lOj  Develop  and  implement  a  system 
for  the  preparation,  issuance,  use,  and 
cancellation  of  entry  permits  as  required 
by  this  section; 

(11)  Develop  and  implement 
procedures  to  coordinate  entry 
operations  when  employees  of  more 
than  one  employer  are  working 
simultaneously  as  authorized  entrants 
in  a  permit  space,  so  that  employees  of 
one  employer  do  not  endanger  the 
employees  of  any  other  employer: 

(12)  Develop  and  implement 
procedmes  (such  as  closing  off  a  permit 
space  and  canceling  the  permit) 
necessary  for  concluding  the  entry  after 
entry  operations  have  b^  completed; 

(13)  Review  entry  operations  when 
the  employer  has  reason  to  believe  that 
the  measures  taken  under  the  permit 
space  program  may  not  protect 
employees  and  revise  the  program  to 
correct  deficiencies  found  to  exist  before 
subsequent  entries  are  authorized;  and 

Note:  Examples  of  circumstances  requiring 
the  review  of  the  permit-required  conifined 
space  program  are:  any  unauthorized  entry  of 
a  permit  space,  the  detection  of  a  permit 
space  haz^  not  covered  by  the  permit,  the 
detection  of  a  condition  fwohibited  by  the 
permit,  the  occurrence  of  an  injury  or  nem'- 
miss  during  entry,  a  change  in  the  use  or 
configuratiiim  of  a  permit  qpace.  and 
emplo3ree  cmnplaints  about  the  effectiveness 
of  me  program. 

(14)  Review  the  permit-required 
confined  space  pn^ram,  using  the 
canceled  permits  retained  under 
paragraph  (e)(6)  of  this  section  within  1 
year  after  each  entry  and  revise  the 
program  as  necessary,  to  ensure  that 
employees  partidpating  in  entry 
operations  are  protected  from  permit 
space  hazards. 

Note:  Employers  may  perform  a  single 
annual  review  covering  all  entries  periormed 
during  a  12-month  period.  If  no  entry  is 
performed  during  a  IZ-nronth  period,  no 
review  is  irecessary. 

Appendix  C  to  §1910.146  presents 
examples  of  permit  entry  programs  that 
are  consider^  to  comply  with  the 
requirements  of  paragraph  (d)  of  this 
section. 

(e)  Permit  system.  (1)  Before  entry  is 
authorized,  the  employer  shall 
document  the  completion  of  measures 
required  by  paragraph  (d)(3)  of  this 
section  by  preparing  an  entry  permit. 


Note:  Appendix  D  to  §1910.146  preseots 
examples  of  permits  whose  elements  are 
considered  to  comply  with  the  requirements 
of  this  section. 

(2)  Before  entry  begins,  the  entry 
supervisor  identified  on  the  permit  shall 
sign  the  entry  permit  to  authorize  oitry. 

(3)  The  completed  permit  shall  be 
made  available  at  the  time  of  entry  to  all 
authorized  entrants,  by  posting  it  at  the 
entry  portal  or  by  any  odror  equally 
effective  means,  so  that  the  entrants  can 
confirm  that  pre-entry  preparatitms  have 
been  completed. 

(4)  The  duration  of  the  permit  may 
not  exceed  the  time  requi^  to 
complete  the  assigned  task  or  job 
identified  on  the  permit  in  accordance 
with  paragraph  (f)(2)  of  this  section. 

(5)  The  entry  supervisor  shall 
terminate  entry  and  cancel  the  entry 
permit  when: 

(i)  The  entry  operations  covered  by 
the  entry  permit  nave  been  complet^: 
or 

(ii)  A  condition  that  is  not  allowed 
under  the  entry  permit  arises  in  or  near 
the  permit  space. 

(6)  The  employer  shall  retain  each 
canceled  entry  permit  for  at  least  1  year 
to  fodlitate  the  review  of  the  permit- 
required  confined  space  program 
required  by  paragraph  (d)(14)  of  this 
section.  Any  problems  encountmed 
during  an  entry  operation  shall  be  noted 
on  the  pertinent  permit  so  that 
appropriate  revisions  to  the  permit 
space  program  can  be  made. 

(f)  Entry  permit.  The  entry  permit  that 
documents  compliance  with  this  section 
and  authcurizes  «itry  to  a  permit  space 
shall  identify: 

(1)  The  permit  space  to  be  entered; 

(2)  The  purpose  of  the  entry; 

(3)  The  date  and  the  authorized 
duration  of  the  entry  permit; 

(4)  The  authorized  mtrants  within  the 
permit  space,  by  name  or  by  sudi  other 
means  (for  example,  throu^  the  use  of 
rosters  or  tracking  systems)  as  will 
enable  the  attendmt  to  determine 
quickly  and  accurately,  for  the  duration 
of  the  permit,  whidi  euthorizad  entrants 
are  inside  the  permit  space; 

Notr.  This  raquiiement  may  be  met  by 
inserting  a  refarmice  on  the  entry  permit  as 
to  file  means  used,  such  as  a  roeter  or 
tracking  system,  to  ke^  track  of  the 
authorized  entrants  within  the  permit  space. 

(5)  The  personnel,  by  name,  currently 
serving  as  attendants; 

(6)  llie  individual,  by  name,  currently 
serving  as  entry  supervisor,  with  a  space 
for  the  signature  or  initials  of  the  entry 
supervisor  who  originally  authorized 
entry; 

(7)  The  hazards  of  the  permit  space  to 
be  entered; 


(8)  The  measures  used  to  isolate  the 
permit  space  and  to  eliminate  at  control 
permit  space  hazards  befme  entry; 

Nola:  ThoM  measures  can  include  the 
lockout  or  tagging  of  equipment  and 
procedures  for  purging,  inerting,  ventilating, 
and  flushing  pennit  spaces. 

(9)  The  acceptable  entry  conditions; 

(10)  Hie  results  of  initim  and  period 
tests  performed  under  paragraj^  (dM5) 
of  this  section,  accompanied  by  ^ 
names  or  initials  of  the  testers  and  by  an 
indication  of  when  the  tests  wore 
performed; 

(11)  The  rescue  and  emergnacy 
services  that  can  be  summoned  and  the 
means  (such  as  the  equiimient  to  use 
and  the  numbers  to  call)  for  summoning 
those  services; 

(12)  The  communicatian  procedures 
used  by  authorized  entrants  and 
attendrots  to  maintain  contact  during 
the  entry: 

(13)  Equipment,  sudi  as  personal 
protective  equipmmit,  testing 
equipment,  cmnmunications  equipment, 
alarm  systems,  and  rescue  equipment,  to 
be  provided  for  compliance  witn  this 
section; 

(14)  Any  othor  inibrmatiaa  vdiose 
inclusion  is  necessary,  given  the 
drcumstancee  of  the  puticular  confined 
space,  in  order  to  ensure  emplo3ree 
safety;  and 

(15)  Any  additional  permits,  such  as 
for  hot  w(»k.  that  have  been  inued  to 
authorize  work  in  the  pennit  qiece. 

(g)  Training.  (1)  The  employw  shall 
provide  training  so  that  all  employees 
whose  work  is  regulated  by  this  section 
acquire  the  understanding,  knowledge, 
and  skills  necessary  the  safe 
performance  of  the  duties  assigned 
under  this  section. 

(2)  Training  shall  be  provided  to  each 
affected  employee: 

(i)  Before  the  employee  is  first 
assigned  duties  under  this  section; 

(ii)  Bef(»e  there  is  a  change  in ' 
assigned  duties; 

(in)  Whenever  there  is  a  change  in 
permit  space  operations  that  presents  a 
hazard  about  which  an  employee  has 
not  previously  been  trained; 

(iv)  Whenever  the  employer  has 
reason  to  believe  either  that  there  are 
deviations  from  the  pminit  space  entry 
procedures  reqiiired  by  paragraph  (d)(3) 
of  this  section  or  that  there  are 
inadequacies  in  the  employee’s 
knowledge  or  use  of  these  procedures. 

(3)  The  training  shall  establish 
employee  proficiency  in  the  duties 
requir^  this  section  and  ^all 
introduce  new  or  revised  procedures,  as 
necessary,  for  compliance  with  this 
section. 

(4)  The  employer  shall  certify  that  the 
training  required  by  paragraphs  (g)(1) 
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through  (g)(3)  of  this  section  has  been 
accomplished.  The  certification  shall 
contain  each  employee’s  name,  the 
signatiires  or  initials  of  the  trainers,  and 
the  dates  of  training.  The  certification 
shall  be  available  for  inspection  by 
employees  and  their  authorized 
representatives. 

(h)  Duties  of  authorized  entrants.  The 
employer  shall  ensiuo  that  all 
authorized  entrants: 

(1)  Know  the  hazards  that  may  be 
faced  during  entry,  including 
information  on  the  mode,  signs  or 
symptoms,  and  consequences  of  the 
exposure; 

(2)  Properly  use  equipment  as 
required  by  paragraph  (d)(4)  of  this 
section: 

(3)  Communicate  with  the  attendant 
as  necessary  to  enable  the  attendant  to 
monitor  entrant  status  and  to  enable  the 
attendant  to  alert  entrants  of  the  need  to 
evacuate  the  space  as  required  by 
paragraph  (i)(6)  of  this  section: 

(4)  Alert  the  attendant  whenever: 

(i)  The  entrant  recognizes  any 
warning  sign  or  symptom  of  exposure  to 
a  dangerous  situation,  or 

(ii)  The  entrant  detects  a  prohibited 
condition;  and 

(5)  Exit  from  the  permit  space  as 
quiddy  as  possible  v^enever: 

(i)  An  order  to  evacuate  is  given  by 
the  attendant  or  the  entry  supervisor, 

(ii)  The  entrant  recognizes  any 
vrnming  sign  or  symptom  of  exposure  to 
a  dangerous  situation, 

(iii)  The  entrant  detects  a  prohibited 
condition,  or 

(iv)  An  evacuation  alarm  is  activated. 

(i)  Duties  of  attendants.  The  employer 

shall  ensure  ^at  each  attendant: 

(1)  Knows  the  hazards  that  may  be 
faced  during  entry,  including 
information  on  the  mode,  si^  or 
symptoms,  and  consequences  of  the 
exposiue; 

(2)  Is  aware  of  possible  behavioral 
e^cts  of  hazard  exposure  in  authorized 
entrants; 

(3)  Continuously  maintains  an 
accurate  count  of  authorized  entrants  in 
the  permit  space  and  ensures  that  the 
means  tised  to  identify  authorized 
ratrants  under  paramph  (f)(4)  of  this 
section  accurately  identifies  who  is  in 
the  permit  space; 

(4)  Remains  outside  the  permit  space 
during  entry  operations  imtil  relieved 
by  another  attendant: 

Note:  When  the  employer’s  permit  entry 
program  allows  attendant  entry  for  rescue, 
attendants  may  enter  a  permit  space  to 
attempt  a  rescue  if  they  have  hem  trained 
and  equipped  for  rescue  operations  as 
required  paragraph  (kXl)  of  this  section 
and  if  they  have  hem  reliei^  as  required  by 
paragraph  (1X4)  of  fills  section. 


(5)  Communicates  with  authorized 
entrants  as  necessary  to  monitor  entrant 
status  and  to  alert  entrants  of  the  need 
to  evacuate  the  space  under  paragraph 

(i)(6)  of  this  section; 

(6)  Monitors  activities  inside  and 
outside  the  space  to  determine  if  it  is 
safe  for  entrants  to  remain  in  the  space 
and  orders  the  authorized  entrants  to 
evacuate  the  permit  space  immediately 
imder  any  of  the  following  conditions; 

(i)  If  the  attendant  detects  a  prohibited 
condition; 

(ii)  If  the  attendant  detects  the 
behavioral  ejects  of  hazard  exposure  in 
an  authorized  entrant; 

(iii)  If  the  attendant  detects  a  situation 
outside  the  space  that  could  endanger 
the  authorize  entrants;  or 

(iv)  If  the  attendant  caxmot  efiectively 
and  safely  perform  all  the  duties 
required  under  paragraph  (i)  of  this 
section: 

(7)  Summon  rescue  and  other 
emergency  services  as  soon  as  the 
attendant  determines  that  authorized 
entrants  may  need  assistance  to  escape 
from  permit  space  hazards; 

(8)  Takes  the  following  actions  when 
imauthorized  persons  approach  or  enter 
a  permit  space  while  entry  is  underway: 

(i)  Warn  the  unauthori^  persons 
that  they  must  stay  away  fiom  the 

^(ii)  A^^  the  unauthorized  persons 
that  they  must  exit  inunediately  if  they 
have  entered  the  permit  space;  and 

(iii)  Inform  the  authorize  entrants 
and  the  entry  supervisor  if  imauthorized 
persons  have  entered  the  permit  space; 

(9)  Performs  non-entry  rescues  as 
sp^fied  by  the  employer’s  rescue 
procedure;  and 

(10)  Performs  no  duties  that  might 
interfere  with  the  attendant’s  primary 
duty  to  monitor  and  protect  the 
authorized  entrants. 

())  Duties  of  entry  supervisors.  The 
employer  sh^  ensure  that  each  entry 
superior. 

(1)  Knows  the  hazards  that  may  be 
faced  during  entry,  including 
information  on  the  mode,  signs  pr 
symptoms,  and  consequences  of  the 
exposure; 

(2)  Verifies,  by  checking  that  the 
appropriate  entries  have  l^n  made  on 
the  permit,  that  all  tests  specified  by  the 
permit  have  been  conducted  and  that  all 
procedures  and  equipment  specified  by 
the  permit  are  in  place  before  endorsiiig 
the  permit  and  allowing  entry  to  begin; 

(3j  Terminates  the  entry  and  cancels 
the  permit  as  required  by  paragraph 
(e)(5)  of  this  section; 

(4)  Verifies  that  rescue  services  are 
available  and  that  the  means  for 
summoning  them  are  operable; 

(5)  Removes  unauthorized  individuals 
who  enter  or  who  attempt  to  enter  the 


permit  space  during  entry  operations; 
and 

(6)  Determines,  whenever 
responsibility  for  a  permit  space  entry 
operation  is  transferred  and  at  intervals 
dictated  by  the  hazards  and  operations 
performed  within  the  space,  that  entry 
operations  remain  consistent  with  terms 
of  the  entry  permit  and  that  acceptable 
entry  conditions  are  maintained. 

(k)  Rescue  and  emergency  services.  (1) 
The  following  requirements  apply  to 
employers  who  have  employees  enter 
permit  spaces  to  perform  rescue 
services. 

(1)  The  employer  shall  ensure  that 
each  member  of  the  rescue  service  is 
provided  with,  and  is  trained  to  use 
properly,  the  personal  protective 
equipment  and  reifoue  equipment 
necessary  for  making  rescues  firom 
permit  spaces. 

(ii)  Each  member  of  the  rescue  service 
shall  be  trained  to  perform  the  assigned 
rescue  duties.  Each  member  of  the 
rescue  service  shall  also  receive  the 
training  required  of  authorized  entrants 
imder  paragraph  (g)  of  this  section. 

(iii)  Each  member  of  the  rescue 
service  shall  practice  making  permit 
space  rescues  at  least  once  every  12 
months,  by  means  of  simulated  rescue 
operations  in  which  they  remove 
dummies,  manikins,  or  actual  persons 
from  the  actual  permit  spaces  or  from 
representative  permit  spaces. 
Representative  permit  spaces  shall,  with 
respect  to  openfog  size,  configuration, 
and  accessibility,  simulate  the  types  of 
permit  spaces  from  which  rescue  is  to 
be  performed. 

(iv)  Each  member  of  the  rescue  service 
shall  be  trained  in  basic  first-aid  and  in 
cardiopulmonary  resuscitation  (CPR).  At 
least  one  member  of  the  rescue  service 
holding  current  certification  in  first  aid 
and  in  CPR  shall  be  available. 

(2)  When  an  employer  (host 
employer)  arranges  to  have  persons 
other  than  the  host  employer’s 
employees  perform  permit  space  rescue, 
the  host  employer  shall: 

(i)  Inform  the  rescue  service  of  the 
hazards  they  may  confront  when  called 
on  to  perform  rescue  at  the  host 
empl(wer’s  facility,  and 

(li)  mvide  the  rescue  service  with 
access  to  all  permit  spaces  from  which 
rescue  may  necessary  so  that  the 
rescue  service  can  develop  appropriate 
rescue  plans  and  practice  rescue 
operations. 

(3)  To  facilitate  non-entry  rescue, 
retrieval  systems  or  methods  shall  be 
used  whenever  an  authorized  entrant 
enters  a  permit  space,  unless  the 
retrieval  equipment  would  increase  the 
overall  risk  of  entry  or  would  not 
contribute  to  the  rescue  of  the  entrant. 
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Retrieval  systems  shall  meet  the 
following  req\iirements. 

(i)  Each  authorized  entrant  shall  use 
a  chest  or  full  body  harness,  with  a 
retrieval  line  attached  at  the  center  of 
the  entrant’s  back  near  shoulder  level, 
or  above  the  entrant’s  head.  Wristlets 
may  be  used  in  lieu  of  the  chest  or  full 
body  harness  if  the  employer  can 
demonstrate  that  the  use  of  a  chest  or 
full  body  harness  is  infeasible  or  creates 
a  greater  hazard  and  that  the  use  of 
wristlets  is  the  safest  and  most  effective 
alternative. 


(ii)  The  other  end  of  the  retrieval  line 
shall  be  attached  to  a  mechanical  device 
or  fixed  point  outside  the  permit  space 
in  such  a  manner  that  rescue  can  begin 
as  soon  as  the  rescuer  becomes  aware 
that  rescue  is  necessary.  A  mechanical 
device  shall  be  available  to  retrieve 
personnel  from  vertical  type  permit 
spaces  more  than  5  feet  deep. 

(4)  If  an  in|ured  entrant  is  exposed  to 
a  substance  for  which  a  Material  Safety 
Data  Sheet  (MSDS)  or  other  similar 
written  information  is  required  to  be 
kept  at  the  worksite,  that  MSDS  or 


written  information  shall  be  made 
available  to  the  medical  fedlity  treating 
the  exposed  entrant. 

APPENDICES  TO  fl910.14»-PESMIT- 
REQUIRED  CONFINED  SPACES 

Note:  Appendices  A  through  B  serve  to 
provide  information  and  non-mandatory 
guidelines  to  assist  employers  and  employees 
in  complying  with  the  api»opriate 
requirements  of  this  section. 
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Appendix  A 

Permit -required  Confined  Space  Decision  Flow  Chart 


Docs  the  workplace  contain  Permit -reqnired  Confined  Spaces  a«  defiited  by  S1910.146(b)7  NO»>  Consult  ocher 

"  TES  '  - -  ■■  ■  ' '  —  . *  I  appliestble 

I  loSHA  standards 

, - V - 1  I -  STOP  — — 

Inforsi  employees  as  required  by  S1910.146  fcltSt.l 


_ 

1  Pr«v«nc  moiplcy—  entry  at  required  by 

ac4 

»s  be  entered?  NO 

_ 1 

»  Will  contractors  enter?  YE»»Task  will  be  done  by  contractors*  employees.  Inform  contractor  as 

I  '  .  ■  ■  - -  NO - -*  Irequired  by  S1910.146  (c)(6)(i).  (ii)  and  (iii).  Contractor  obtains 

I  information  required  by  S1910.146  (c)(9)(i).  (ii)  and  (iii)  from  host. 


Both  contractors  and  host  employees  will  enter  C)>e  apace? 

- yes - 

I 


Coordinate  entry  operations  as  required  by  11910.146 
(c)(6) (iv)  and  (d)(ll).  Prevent  unauthorized  entry. 


>  Prevent  unauthor  •'*<  entry.  STOP 


Can  the  hazards  be  eliminated? 


Employer  may  choose  to  reclassify  apace  to  non-permit 
required  confined  space  using  S1910.146  (c)(7). 


Car.  the  space  be  maintained  in  a  condition  safe  to 
enter  by  continuous  forced  air  ventilation  only? 


Space  may  be  entered  under 
S1910.146  (c)(S). 


Prepare-  for  entry  via  permit  procedures. 


Verify  acceptable  entry  conditions  (Test  results  recorded,  space  isolated  if 
needed,  rescuers /means  to  summon  available,  entrants  properly  equipped,  etc.) 
-  YES  - 


Permit  issued  by  aut)iorizing  signature.  N 
Acceptable  entry  conditions  maintained  threughout  entry.! 
-  YES  - 1 

I 


Entry  tasks  completed.  Permit  returned  and  canceled. 


Audit  permit  program  and  permit  based  on  evaluation  of 
entry  by  entrants,  attendants,  testers  and  preparers,  etc 


Emergency  exists  (prohibited 
condition).  Entrants  evacuated 
entry  aborts.  (Call  rescuers  if 
needed) .  Permit  is  void.  Reevaluate 
program  to  correct /prevent  prohibited 
condition.  Occurrence  of  emergency 
(usually)  is  proof  of  deficient 
program.  No  re-entry  until  program 
(and  p>ermit)  is  emended.  (Hay 
require  new  program.) 
-  CONTINUE  - 


'  Spaces  My  have  to  be  evacuated  and  re-evaluated  if  hazards  arise  during  entry 
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Appendix  B  to  §1910.146 — Procedoree  for 
Abnoepheric  Testing 

Atmospheric  testing  is  required  for  two 
distinct  purposes:  evqaluation  of  the  hazards 
of  the  permit  space  and  verification  that 
acceptable  entry  conditions  for  entry  into 
that  space  exist. 

(1)  Evaluation  testing.  The  atmosphere  of  a 
confined  space  should  be  analyzed  using 
equipment  of  sufficient  sensitivity  and 
specificity  to  identify  and  evaluate  any 
hazardous  atmospheres  that  may  exist  or 
arise,  so  that  appropriate  permit  entry 
procedures  can  be  developed  and  acceptable 
entry  conditions  stipulate  for  that  space. 
Evaluation  and  interpretation  of  these  data, 
and  development  of  the  entry  procedure, 
should  be  done  by,  or  reviewed  by,  a 
technically  qualified  professional  (e.g., 

OSHA  consultation  service,  or  certified 
industrial  hygienist,  registered  safety 
engineer,  certified  safety  professional,  etc.) 
based  on  evaluation  of  all  serious  hazards. 

(2)  Verification  testing.  The  atmosphere  of 
a  permit  space  which  may  contain  a 
hazardous  atmosphere  should  be  tested  for 
residues  of  ail  contaminants  identified  by 
evaluation  testing  using  permit  specified 
equipment  to  determine  that  residual 
concentrations  at  the  time  of  testing  and 
entry  are  within  the  range  of  acceptable  entry 
conditions.  Results  of  testing  (i.e.,  actual 
concentration,  etc.)  should  be  recorded  on 
the  permit  in  the  space  provided  adjacent  to 
the  stipulated  acceptable  entry  condition. 

(3)  Duration  of  testing.  Measurement  of 
values  for  each  atmospheric  parameter 
should  be  made  for  at  least  the  minimum 
response  time  of  the  test  instrument  specified 
by  the  manufactiuer. 

(4)  Testing  stratified  atmospheres.  When 
monitoring  for  entries  involving  a  descent 
into  atmospheres  that  may  be  stratified,  the 
atmospheric  envelope  should  be  tested  a 
distance  of  approximately  4  feet  (1.22  m)  in 
the  direction  of  travel  and  to  each  side.  If  a 
sampling  probe  is  used,  the  entrant's  rate  of 
progress  should  be  slowed  to  accommodate 
the  sampling  speed  and  detector  response. 

Appendix  C  to  §1910.146 — Examples  of 
Permit-required  Confined  Space  Programs 

Example  1. 

Workplace.  Sewer  entry. 

Potential  hazards.  The  employees  could  be 
exposed  to  the  following: 

Engulfment. 

Presence  of  toxic  gases.  Equal  to  or  more  than 
10  ppm  hydrogen  sulfide.  If  the  presence  of 
other  toxic  contaminants  is  suspected, 
specific  monitoring  programs  will  be 
developed. 

Presence  of  explosive/flammable  gases.  Equal 
to  or  greater  than  10%  of  the  lower 
flammable  limit  (LFL). 

Oxygen  Deficiency.  A  concentration  of 
oxygen  in  the  atmosphere  equal  to  or  less 
than  19.5%  by  volume. 

A.  Entry  Without  Permit/Attendant 
Certification.  Confined  spaces  may  be 
entered  without  the  need  for  a  written  permit 
or  attendant  provided  that:  1.)  the  space  is 
determined  not  to  be  a  permit  required 
confined  space,  or  2.)  the  space  can  be 


maintained  in  a  safe  condition  for  entry  by 
mechanical  ventilation  alone.  All  spaces 
shall  be  considered  permit-required  confined 
spaces  imtil  the  pre-entry  procures 
demonstrate  otherwise.  Any  employee 
required  or  permitted  to  pre-check  or  enter 
an  enclosed/confined  space  shall  have 
successfully  completed,  as  a  minimum,  the 
training  as  required  by  the  following  sections 
of  these  procedures.  A  writteii  copy  of 
operating  and  rescue  procedures  as  required 
by  these  procedures  ^all  be  at  the  work  site 
for  the  duration  of  the  fob.  The  Confined 
Space  Pre-Entry  Check  List  must  be 
completed  by  the  LEAD  WORKER  before 
entry  into  a  confined  space.  This  list  verifies 
completion  of  items  listed  below.  This  check 
list  shall  be  kept  at  the  job  site  for  duration 
of  the  job.  If  circumstances  dictate  an 
interruption  in  the  work,  the  permit  space 
must  be  re-evaluated  and  a  new  check  list 
must  be  completed. 

Control  of  atmospheric  and  engulfinent 
hazards. 

Pumps  and  Lines.  All  piunps  and  lines 
which  may  reasonably  cause  contaminants  to 
flow  into  the  space  shall  be  disconnected, 
blinded  and  lodied  out,  or  effectively 
Isolated  by  other  means  to  prevent 
development  of  dangerous  air  contamination 
or  engulfinent.  Not  all  laterals  to  sewers  or 
storm  drains  require  blocking.  However, 
where  experience  or  knowledge  of  industrial 
use  indicates  there  is  a  reasonable  potential 
for  contamination  of  air  or  engulfinent  into 
an  occupied  sewer,  then  all  affected  laterals 
shall  be  blocked.  If  blocking  and/or  isolation 
requires  entry  into  the  space  the  provisions 
for  entry  into  a  permit-  required  confined 
space  must  be  implemented. 

Surveillance.  The  surrounding  area  shall  be 
surveyed  to  avoid  hazards  such  as  drifting 
vapors  from  the  tanks,  piping,  or  sewers. 
Testing.  The  atmosphere  within  the  space 
will  be  tested  to  determine  whether 
dangerous  air  contamination  and/or  oxygen 
deficiency  exists.  An  alarm  only  type  gas 
monitor  may  be  used.  Testing  shall  be 
performed  by  the  LEAD  WORKER  who  has 
successfully  completed  the  Gas  Detector 
training  for  the  monitor  he  will  use.  The 
minimum  parameters  to  be  monitored  are 
oxygen  deficiency,  LFL,  and  hydrogen 
sulfide  concentration.  A  written  record  of  the 
pre-entry  test  results  shall  be  made  and  kept 
at  the  work  site  for  the  duration  of  the  job. 
The  supervisor  will  certify  in  writing,  based 
upon  the  results  of  the  pre-entry  testing,  that 
all  hazards  have  been  eliminate.  Affected 
employees  shall  be  able  to  review  the  testing 
results.  The  most  hazardous  conditions  shall 
govern  when  work  is  being  performed  in  two 
adjoining,  connecting  spaces. 

Entry  Procedures.  If  there  are  no  non- 
atmospheric  hazards  present  and  if  the  pre- 
entry  tests  show  there  is  no  dangerous  air 
contamination  and/or  oxygen  deficiency 
within  the  space  and  there  is  no  reason  to 
believe  that  any  is  likely  to  develop,  entry 
into  and  work  within  may  proceed. 
Continuous  testing  of  the  atmosphere  in  the 
immediate  vicinity  of  the  workers  within  the 
space  shall  be  accomplished.  The  workers 
will  immediately  leave  the  permit  space 
when  any  of  the  gas  monitor  alarm  set  points 


are  reached  as  defined.  Workers  will  not 
return  to  the  area  until  a  SUPERVISOR  who 
has  completed  the  gas  detector  training  has 
used  a  direct  reading  gas  detector  to  e'^uate 
the  situation  and  has  determined  that  it  is 
safe  to  enter. 

Rescue.  Arrangements  for  rescue  services  are 
not  required  where  there  is  no  attendant.  See 
the  rescue  portion  of  section  B.,  below,  for 
instructions  regarding  rescue  planning  where 
an  entry  permit  is  required. 

B.  Entry  Permit  Required 
Permits.  Confined  Space  Entry  Permit  All 
spaces  shall  be  considered  permit-required 
confined  spaces  until  the  pre-entry 
procedures  demonstrate  otherwise.  Any 
employee  required  or  permitted  to  pre-^eck 
or  enter  a  [>ermit-required  confined  space 
shall  have  successfully  completed,  as  a 
minimum,  the  training  as  required  by  the 
following  sections  of  these  {»ocedures.  A 
written  copy  of  operating  and  rescue 
procedures  as  required  by  these  procedures 
shall  be  at  the  work  site  for  the  duration  of 
the  job.  The  Confined  Space  Entry  Permit 
must  be  completed  before  approval  can  be 
given  to  enter  a  permit-requi^  confined 
space.  This  permit  verifies  completion  of 
items  listed  below.  This  permit  shall  be  kept 
at  the  job  site  for  the  duration  of  the  job.  If 
circumstances  cause  an  interruption  in  the 
work  or  a  change  in  the  alarm  conditions  for 
which  entry  was  approved,  a  new  Confined 
Space  Entry  Permit  must  be  completed. 
Control  of  atmospheric  and  engulfment 
hazards. 

Surveillance.  The  surrounding  area  shall  be 
surveyed  to  avoid  hazards  such  as  drifting 
vapors  from  tanks,  piping  or  sewers. 

Testing.  The  confined  space  atmosphere  shall 
be  tested  to  determine  whether  dangerous  air 
contamination  and/or  oxygen  deficiency 
exists.  A  direct  reading  gas  monitor  shall  be 
used.  Testing  shall  be  performed  by  the 
SUPERVISOR  who  has  successfully 
completed  the  gas  detector  training  for  the 
monitor  he  will  use.  The  minimum 
parameters  to  be  monitored  are  oxygen 
deficiency,  LFL  and  hydrogen  sulfide 
concentration.  A  written  record  of  the  pre¬ 
entry  test  results  shall  be  made  and  kept  at 
the  work  site  for  the  duration  of  the  job. 
Affected  employees  shall  be  able  to  review 
the  testing  results.  The  most  hazardous 
conditions  shall  govern  when  work  is  being ' 
performed  in  two  adjoining,  connected 
spaces. 

Space  Ventilation.  Mechanical  ventilation 
systems,  where  applicable,  shall  be  set  at 
100%  outside  air.  Where  possible,  open 
additional  manholes  to  increase  air 
circulation.  Use  portable  blowers  to  augment 
natural  circulation  if  needed.  After  a  suitable 
ventilating  period,  repeat  the  testing.  Entry 
may  not  begin  until  testing  has  demonstrated 
that  the  hazardous  atmosphere  has  been 
eliminated. 

Entry  Procedures.  The  following  procedure 
shall  be  observed  under  any  of  the  following 
conditions:  1.)  Testing  demonstrates  the 
existence  of  dangerous  or  deficient 
conditions  and  additional  ventilation  cannot 
reduce  concentrations  to  safe  levels;  2.)  The 
atmosphere  tests  as  safe  but  unsafe 
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condiUon*  can  rMaooably  be  expected  to 
develop;  2.1  It  is  not  feasibls  to  provide  for 
reedy  ^t  from  spaces  equipped  with 
automatic  fin  siqipeession  s^^orae  and  it  is 
not  practical  or  lam  to  deactivate  such 
systems;  or  4.)  An  emergency  exists  and  it  is 
not  feasible  to  wait  for  pre-entry  procedures 
to  take  effect 

All  personnel  must  be  trained.  A  self 
contained  breathing  apparatus  shall  be  worn 
by  any  person  anting  die  space.  At  least 
one  worker  shall  stand  by  the  outside  of  die 
space  ready  to  give  assistooe  in  case  of 
emecgency.  The  standby  worker  shall  have  a 
self  erntained  bnathing  apparatus  available 
for  immediate  use.  There  s^l  be  at  least  one 
additional  worker  within  sight  or  call  of  the 
standby  worker.  Cootinuous  powrered 
mmmimimHnns  shall  be  maintained 
between  die  woricer  within  the  confined 
space  and  standby  personnel. 

If  at  any  time  thm  is  any  questionable 
action  or  non-  movement  by  the  worker 
inside,  a  verbal  check  will  be  made.  If  there 
is  no  response,  the  worker  will  be  moved 
immediately.  Excmtkm:  If  the  worker  is 
disabled  due  to  Caliing  or  impact,  ha/she 
shall  not  be  removed  from  the  confined  space 
unless  there  is  immediate  danger  to  his/luu' 
life.  Local  fire  department  rescue  personnel 
shall  be  notifod  immediately.  The  standby 
worker  may  only  enter  the  confined  space  in 
case  of  an  emergency  («vearing  the  self 
contained  breathing  apparatus)  and  only  after 
being  relieved  by  Mother  worker.  Safety  belt 
or  harness  with  attached  lifeline  shall  be 
used  by  all  workers  entering  the  spiace  with 
the  free  end  of  the  line  secii^  outside  the 
entry  opening.  The  standby  worker  shall 
attempt  to  remove  a  disabled  woiker  via  his 
lifeline  before  entering  the  space. 

When  practical,  th^  spaces  shall  be 
entered  throu^  ride  openings — those  within 
3  1/2  feet  (1.07  m)  of  t^  bottom.  Whan  entry 
must  be  through  a  top  opoiing,  the  safety  belt 
shall  be  of  the  harness  type  that  suspends  a 
person  upright  and  a  hoisting  device  or 
similar  apparatus  shall  be  available  for  lifting 
workers  out  of  the  space. 

In  any  situation  where  their  use  may 
endanger  the  worker,  use  of  a  hoisting  device 
or  safety  belt  and  attached  lifeline  may  be 
discontinued. 

When  demgerous  air  contamination  is 
attribubfole  to  Qammable  and/or  explosive 
substances,  Ughting  and  electrical  equipment 
shall  be  Class  1,  D^ion  1  rated  per  National 
Electrical  Cods  and  no  ignition  sources  shall 
be  introduced  into  the  area. 

Continuous  gas  monitoring  shall  be 
perfbnned  during  all  confin^  space 
operations.  If  alara  conditions  ^ange 
adversely,  entry  personnel  shall  exit  the 
confined  space  and  a  new  confined  space 
permit  issued. 

ftesene.  Call  the  five  department  services  far 
rescue.  Where  lirunediatB  haards  to  infrired 
personnel  one  present,  workers  at  the  rite 
shall  implement  emergency  procedures  to  fit 
the  sicuation. 

Example  2. 

Workplace.  Meat  and  poultry  tendering 
plants. 

Cookers  and  dryers  am  either  batch  or . 
continuous  in  their  opantion.  Multiple  batch 


cookers  are  operated  in  parallri.  Whan  one 
unit  of  a  mul^le  set  is  shut  doom  for 
repairs,  means  an  available  to  isolate  tiiat 
unit  from  the  others  which  remain  in 
operation. 

Cookers  and  dryers  am  horisontaL 
c^indrical  vessels  equipped  with  a  center, 
rotating  shaft  and  agitator  paddles  or  discs. 

If  the  i^ar  shril  is  {acketeiL  it  is  usually 
heated  with  steam  at  pressures  up  to  150  psig 
(1034.25  kFa),  The  rotating  shaft  assembly  of 
the  continuons  cooker  or  ^er  is  also  steam 
heated. 

Potential  Haxards.  The  recognized  hazards 
assodated  with  cookras  and  dryers  are  the 
risk  that  employees  could  be: 

1.  Struck  or  caught  by  rotating  agitator. 

2.  Engulfed  in  raw  inaterial  or  hot,  jacyded 
fet: 

3.  Burned  by  steam  from  leaks  into  the 
cooker/dryer  steam  jacket  or  the  condenser 
duct  system  if  steam  valves  me  not  properly 
closed  and  locked  out; 

4.  Burned  by  contact  with  hot  metal  surfaces, 
such  as  the  agitator  shaft  assembly,  or  inner 
shell  of  the  oooker/diyer; 

5.  Heat  stress  caused  by  warm  atmosphere 
inside  cooker/dryar, 

6.  Slipping  and  ^ing  on  grease  in  the 
cooksr/dr]^ 

7.  Electrii^y  shocked  by  faulty  equipment 
taken  into  the  cocker/dryer; 

8.  Burned  br  overcome  1^  fire  or  products  of 
combustion:  or 

9.  Overcome  by  fiunes  generated  by  welding 
or  cutting  done  on  grease  covered  surfaces. 
Pennit*.  The  supervisor  in  this  case  is  always 
praamt  at  the  cooker/dryar  m  other  permit 
entry  confined  space  wton  entry  is  made. 

The  supervisor  must  follow  the  pre-entry 
isolation  procedures  described  in  the  entry 
permit  in  preparing  for  entry,  and  ensure  that 
the  protective  clothing  vmitilating 
equipment  and  any  other  equipment  required 
by  tto  permit  are  at  the  ent^  site. 

Control  of  haxards.  Mechanical  Lock  out 
main  power  switch  to  agitator  motor  at  main 
power  panel  Affix  tag  to  the  lock  to  inform 
others  that  a  permit  entry  confined  space 
entry  is  in  progress. 

Engalpaaent  Qose  all  valves  in  the  raw 
material  blow  line.  Secure  each  valve  in  its 
closed  position  using  chain  and  lock.  Attach 
a  tag  to  the  valve  and  chain  warning  that  a 
pannit  entry  confined  space  entry  is  in 
progress.  Tte  same  procure  shall  be  used 
for  securing  the  fat  recycle  valve. 

Bums  and  heat  stress.  Close  steam  supply 
valves  to  jacket  and  secure  witii  chains  and 
tags.  Insert  solid  blank  at  Qanra  in  cooker 
vent  line  to  condenser  maniftud  duct  system. 
Vent  cookef/dryw  by  opening  access  door  at 
discharge  end  and  top  emter  dow  to  allow 
natural  ventilation  throughout  the  entry.  If 
faster  cooling  is  needed,  use  an  portable 
ventilation  ^  to  increase  ventimtion. 
Cooling  watermay  be  circulated  through  the 
jacket  to  reduce  both  outer  and  inner  surface 
temperatures  of  cooker/dryers  fester.  Chetk 
air  and  inner  surface  temperatures  in  cooker/ 
dryer  to  assure  they  are  urithin  acceptable 
limits  before  enteitag,  or  use  proper 
protective  clothing. 

Fire  and  fuam  haxards.  Carefid  site 
proparatioiwsuch  as  cleaning  the  area  within 


4  inches  (10.16  cm)  of  all  welding  or  torch 
cutting  operations,  and  proper  ventilation  are 
the  preferred  controls.  All  welding  and 

cutting  operations  shall  be  done  in  _ 

accordance  with  the  requirements  of  29  (3FR 
Part  1910,  Subpart  Q,  CkSHA’s  welding 
standard.  Propw  ventilation  may  be  achieved 
by  local  exhaust  ventilation,  or  the  use  of 
portable  ventilation  fans,  or  a  combination  of 
the  two  practices. 

Electrical  shock.  Electrical  equipment  used 
in  cooker/dryers  shall  be  in  serviceable 
condition. 

Slips  and  falls.  Remove  residual  grease 
before  entering  cooker/dryer. 

Attendant  The  supervisor  shall  be  the 
attendant  for  employees  entering  cooker/ 
dryers. 

Permit.  The  permit  shall  specify  how 
isolation  shml  be  done  and  any  other 
preparations  needed  before  making  entry. 

This  is  especially  important  in  pa^lel 
arrangements  of  cooker/diyers  so  that  the 
entire  operation  need  not  be  shut  down  to 
allow  safe  entry  into  one  unit. 

Rescue.  When  necessary,  the  attendant  shall 
call  the  fire  department  as  previously 
arranged. 

Example  3. 

Worlqilace  Workplaces  where  tank  cars, 
trucks,  and  trailers,  dry  bulk  tanks  and 
trailers,  railroad  tank  cars,  and  similar 
portable  tanks  are  fabricated  or  serviced. 

A.  Daring  fabrication.  These  tanks  and  dry- 
bulk  carriers  are  entered  repeatedly 
throughout  the  fabrication  process.  These 
products  are  not  configured  identically,  but 
the  manufacturing  processes  by  which  they 
are  made  are  very  similar. 

Sources  of  hazards.  In  addition  to  the 
mechanical  hazards  arising  from  the  risks 
that  an  entrant  would  be  injured  due  to 
contact  with  components  of  the  tank  or  the 
tools  being  used,  there  is  also  the  risk  that 
a  worker  could  be  injured  by  breatiiing  fumes 
from  welding  materials  or  mists  or  vapors 
from  materials  used  to  coat  the  tank  interior. 
In  addition,  many  of  these  vapors  and  mists 
are  flammable,  so  the  failure  to  properly 
ventilate  a  tank  could  lead  to  a  nre  or 
explosion. 

Control  of  hazards. 

Welding.  Local  exhaust  ventilation  shall  be 
used  to  remove  welding  fiunes  (Hu:e  tbs  tank 
or  carrier  is  completed  to  the  point  that 
workers  may  enter  and  exit  only  through  a 
manhole.  (Follow  the  requirements  of  29  CFR 
1910,  Subpart  Q,  OSHA’s  welding  standard, 
at  all  times.)  Welding  gas  tanks  may  nevra  be 
brought  into  a  tank  or  carrier  that  is  a  permit 
entry  confined  space. 

Application  of  interior  coatings/linings. 
Atmospheric  hazards  shall  be  controlled  by 
forced  air  ventilation  sufficient  to  keep  die 
atmospheric  concentration  of  flammable 
materials  below  10%  of  the  lower  flammable 
limit  (LFL)  (or  lower  explorive  limit  (LEL), 
whichever  term  is  used  locrily).  The 
appropriate  respirators  ue  provided  and 
shall  be  used  in  addition  to  providing  fiuced 
ventilation  if  the  forced  ventilation  does  not 
maintain  acceptable  respiratory  conditions. 
Permits.  Because  of  the  repetitive  nature  of 
the  entries  in  these  operations,  an  “Area 
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Entry  Permit"  will  be  issued  for  a  1  month 
period  to  cover  those  production  areas  where 
tanks  are  fobricated  to  the  point  that  entry 
and  exit  are  made  using  manholes. 
Authorization.  Only  the  area  supervisor  may 
authorize  an  employee  to  enter  a  tank  within 
the  permit  area.  The  area  supervisor  must 
determine  that  conditions  in  the  tank  trailer, 
dry  bulk  trailer  or  truck,  etc.  meet  permit 
requirements  before  authorizing  entry. 
Attendant  The  area  supervisor  shall 
designate  an  emplo3ree  to  maintain 
communication  by  employer  specified  means 
with  employees  working  in  tanks  to  ensure 
their  safety.  The  attendant  may  not  enter  any 
permit  entry  confined  space  to  rescue  an 
entrant  or  for  any  other  reason,  unless 
authorized  by  the  rescue  procedure  and,  and 
even  then,  only  after  calling  the  rescue  team 
and  being  relieved  by  as  attendant  by  another 
worker. 

Communications  and  observation. 
(fommunications  between  attendant  and 
entrant(s)  shall  be  maintained  throughout 
entry.  Methods  of  conununication  that  may 
be  specified  by  the  permit  include  voice, 
voice  powered  radio,  tapping  or  rapping 
codes  on  tank  walls,  signalling  tugs  on  a 
rope,  and  the  attendant’s  observation  that 
work  activities  such  as  chipping,  grinding, 
welding,  spraying,  etc.,  wfoch  require 
deliberate  operator  control  continue 
normally.  These  activities  often  generate  so 
much  noise  that  the  necessary  hearing 
protection  makes  communication  by  voice 
difficult. 

Rescue  procedures.  Acceptable  rescue 
procedures  include  entry  by  a  team  of 


employee-rescuers,  use  of  public  emergency 
'’er^ces,  and  procedures  for  breaching  the 
tfeudc.  The  area  permit  spedfies.which 
procedures  are  available,  but  the  area 
supervisor  makes  the  final  decision  based  on 
circumstancea.  (Certain  injuries  may  make  it 
necessary  to  breach  the  ta^  to  remove  a 
person  rather  than  risk  additional  Injury  by 
removal  through  an  existing  manhole. 
However,  the  supervisor  must  ensure  that  no 
breaching  procedure  used  for  rescue  would 
violate  terms  of  the  entry  permit  For 
instaiice,  if  the  tank  must  be  breached  by 
cutting  with  a  torch,  the  tank  surfeces  to  be 
cut  must  be  free  of  volatile  or  combustible 
coatings  within  4  inches  (10.16  cm)  of  the 
cutting  line  and  the  atmosphere  within  the 
tank  must  be  below  the  Li4m  . 

Retrieval  line  and  harnesses.  The  retrieval 
lines  and  harnesses  ^nerally  required  imder 
this  standard  are  usually  impractical  for  use 
in  tanks  because  the  internal  configuration  of 
the  tanks  and  their  interior  baffles  and  other 
structures  would  prevent  rescuers  from 
hauling  out  injur^  entrants.  However, 
unless  the  rescue  procedure  calls  for 
breaching  the  tank  for  rescue,  the  rescue  team 
shall  be  trained  in  the  use  of  retrieval  lines 
and  harnesses  for  removing  injured 
employees  through  manholes. 

B.  Repair  or  service  of  "used"  tanks  and  bulk 
trailers. 

Sources  of  hazards.  In  addition  to  facing  the 
potential  hazards  encountered  in  fabrication 
os  manufacturing,  tanks  or  trailers  which 
have  been  in  sei^Hce  may  contain  residues  of 
dangeroiis  materials,  whether  left  over  from 
the  transportation  of  hazardous  cargoes  or 


generated  by  chemical  or  bacterial  action  on 
residues  of  non-hazardous  cargoes. 

Control  of  atmospheric  hazards.  A  “used" 
tank  shall  be  brought  into  areas  where  tank 
entry  is  authorized  only  after  the  tank  has 
been  emptied,  cleansed  (without  employee 
entry)  of  any  residues,  and  purged  of  any 
potential  abnospheric  hazards. 

Welding.  In  addition  to  tank  cleaning  for 
control  of  atmospheric  hazards,  coating  and 
surface  materials  shall  be  removed  4  Inches 
(10.16  cm)  or  more  from  any  suifece  area  - 
where  welding  or  other  tor^  w(^  will  be 
done  and  care  taken  that  the  atmosphere 
within  the  tank  remains  well  below  the  LFL. 
(Follow  the  requirements  of  29  CFK 1910, 
Subpart  Q,  OSHA’s  welding  standard,  at  all 
times.) 

Permits.  An  entry  permit  valid  for  up  to  1 
year  shall  be  issued  prim  to  authorization  of 
entry  into  used  tank  trailers,  dry  bulk  trailers 
or  trucks.  In  addition  to  the  pre-entry 
cleaning  requirement,  this  permit  shall 
require  the  employee  safeguards  specified  for 
new  tank  fabrication  or  construction  permit 
areas. 

Authorization.  Only  the  area  supervisor  may 
authorize  an  employee  to  enter  a  tank  trailer, 
dry  bulk  trailer  or  tmck  wifiiin  the  permit 
area.  The  area  supervisor  must  determine 
that  the  entry  permit  requirements  have  been 
met  before  authorizing  entry. 
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Appoidix  D  to  §1910.14a— Somplo 
Ponnits 

Appendix  D  -  lA  Sewer  Entry  Permit- 

Confined  Space  Pre-Entry  Check  List 
See  Safety  Procedure. 

A  confined  space  either  is  entered  through  an  opening  other  than  a 
door  (such  as  manhole  or  side  port)  or  requires  the  use  of  a  ladder 
or  rungs  to  reach  the  working  level  and  test  results  are 
satisfactory.  This  check  list  must  be  filled  out  whenever  the  job 
site  meets  this  criteria. 


Yes  No 

1 .  Did  your  survey  of  the  surrounding  area  show  it  to  (  )  (  ) 

be  free  of  hazards  such  as  drifting  vapors  from 

tanks,  piping  or  sewers? 

2.  Does  your  knowledge  of  industrial  or  other  {  )  (  ) 

discharges  indicate  this  area  is  likely  to  remain 

free  of  dangerous  air  contaminants  while  occupied? 

3.  Are  you  certified  in  operation  of  the  gas  monitor  (  )  (  ) 

to  be  used? 

4.  Has  a  gas  monitor  functional  test  (Bump  Test)  been  (  )  (  ) 

performed  this  shift  on  the  gas  monitor  to  be  used? 

5.  Did  you  test  the  atmosphere  of  the  confined  space  (  )  (  ) 

prior  to  entry? 

6.  Did  the  atmosphere  check  as  acceptable  (no  alarms  (  )  (  ) 

given)? 

7.  Will  the  atmosphere  be  continuously  monitored  while  (  )  (  ) 

the  space  is  occupied?  , 

Contact  County  Centrex  for  personnel  rescue  by  local  fire 
department  in  the  event'  of  an  emergency.  If  on-site  at  the 
Regional -Treatment  Plant,  contact  the  Plant  Control  Center  (PCC) . 


Notice:  If  any  of  the  above  questions  are  answered  “no"  do  not 

enter.  Contact  your  immediate  supervisor. 


Job 

Location_ 
LEAD  MAN 
signature. 


.Date. 


i’ 


i  • 


Appendix  D  -  IB 

Confined  Space  Entry  Permit  (Pre-Entry /Entry  Chec 
Date  and  Time 

Issued: _ 

Job  site:.^ _ 

Equipment  to  be  worked  on: _ ^ _ 

Pre-Entry  (See  Safety  Procedure) 

1.  Atmospheric  Checks:  Time  _ 

Oxygen  _ % 

Explosive  _ %  L.F. 

Toxic  _ PPM 

2.  Source  isolation  (No  Entry):  N/A  Yes  No 

Pumps  or  lines  blinded,  (  )  (  )  (  ) 

disconnected,  or  blocked  (  )  (  )  (  ) 

3.  Ventilation  Modification:  N/A  Yes  No 

Mechanical  (  )  (  )  (  ) 

Natural  Ventilation  only  (  )  (  )  (  ) 

4.  Atmospheric  check  after 
isolation  and  Ventilation: 

Oxygen _ %  >  19.5  % 

Explosive _ %  L.F.L.  <  10  % 

Toxic _ PPM  <  10  PPM  1 

Time _ 

If  conditions  are  in  compliance  with  the  a 

requirements  and  there  is  no  reason  to  bel 
conditions  may  change  adversely,  then  proceed  to 
Permit  Space  Pre-Entry  Check  List.  Complete  and 
with  this  permit.  If  conditions  are  not  in  compli 
with  the  above  requirements  or  there  is  reasoi 
believe  that  conditions  may  change  adversely,  pro 
to  the  Entry  Check-List  portion  of  this  permit. 

We  have  reviewed  the  work  authorized  Iby  this 
instructions  and  safety  procedures  have  been  rece 
squares  are  marked  in  the  "No"  column.  This  permit 

Permit  and  Check  List  Prepared  By:  (Supervisor) _ 

Approved  By;  (Unit  Supervisor) _ 

Reviewed  By  (Confined  Space  Operations  Personnel] 

This  permit  to  be  kept  at  job  site.  Return  job  s: 
Copies:  White  Original  (Safety  Office)  Yellow  (I 
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Appendix  D  -  2  EV 

_ CONFINED  SPAC 

PERMIT  VALID  FOR  8  HOURS  ONLY.  ALL  COPIES  OF  PERMIl 

SITE  LOCATION  and  DESCRIPTION  _ 

PURPOSE  OF  ENTRY  _ 

SUPERVISOR (S)  in  charge  of  crews  Type  of  Crew  Phc 


•  BOLD  DENOTES  MINIMUM  REQUIREMENTS  TO  BE  CONPLETEI 
REQUIREMENTS  COMPLETED  DATE  TIME  REQUIREMENTS 


Lock  Out/De-energize/Try-out  _ 

Line(0)  Broken'Capped* Blanked. 

Purge-Flush  and  vent 
Ventilation 

Secure  Area  (Post  and  Flag)  . 

Breathing  Apparatus 
Resuscitator  -  Inhalator 
Standby  Safety  Personnel 

Note;  Items  that  do  not  apply  enter  N/A  in  the  ble 


Pull  Body  He 
Emergency  Be 
Lifelines 

Fire  Extingi 
Lighting  (E) 
Protective  C 
Respirator (£ 
Burning  and 


CONTINUOUS  MONITORING*’ 
TEST(S)  TO  BE  TAKEN 
PERCENT  OP  OXYGEN 
LOWER  FLAMMABLE  LIMIT 
CARBON  MONOXIDE 
Aromatic  Hydrocarbon 
Hydrogen  Cyanide 
Hydrogen  Sulfide 
Sulfur  Dioxide 
Ammonia 


**  RECORD  CONTINUOUS  ^ 
Permissible 

Entry  Level  - 

19.5%  to  23.5% _ 

Under  10%  _ 

♦35  PPM  _ 

5  PPM _ 


♦  1  PPM 
(Skin)  *  4PPM 
♦10  PPM  *15PPM 

♦  2  PPM 


*  5  PPM. 
*35PPM. 


*  Short-term  exposure  limit: Employee  can  work  in  tl 

♦  8  hr.  Time  Weighted  Avg. ; Employee  can  work  in  area 

REMARKS : _ ! _ 


GAS  TESTER  NAME  &  CHECK  #  INSTRUMENT (S)  USED  MODEL 


SAFETY  STANDBY  PERSON  IS  REQU 
SAFETY  STANDBY  PERSON (S)  CHECK  #  NAME  OF  SAFETY  STi 


SUPERVISOR  AUTHORIZING  ENTRY 

ALL  ABOVE  CONDITIONS  SATISFIED _ 

DEPARTMENT _ Phone 


ENTRY  PERMIT 

PACE  _ HAZARDOUS  AREA  ’ 

miT  WILL  REMAIN  AT  JOB  SITE  UNTIL  JOB  IS  COMPLETED 


Phone  # 


STED  AND  REVIEWED  PRIOR  TO  ENTRY* 

e:nts  completed  date  time 

^  Harness  w/"D"  ring  _ 

Escape  Retrieval  Equip _ 

9  _ 

inguishers  _ 

(Explosive  Proof)  _ 

i;e  Clothing  _ 

3r(s)  (Air  Purifying)  _ 

and  Welding  Permit  _ 

blan)c. 

US  MONITORING  RESULTS  EVERY  2  HOURS 


n  the  area  up  to  15  minutes. 

trea  8  hrs  (longer  with  appropriate  respiratory  protection) . 


DEL  &/0R  TYPE  SERIAL  &/0R  UNIT  # 


lEQUIRED  FOR  ALL  CONFINED  SPACE  WORK 
STANDBY  PERSON (S)  CHECK  # 


AMBULANCE  2800  FIRE  2900 

Safety  4901  Gas  Coordinator  4529/5387 

Original  to  Department  Pinl^  Copy  to  Safety 
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Appendix  E  to  §1910.146 — Sewer  System 
Entry 

Sewer  entry  differs  In  three  vital  respects 
from  other  permit  entries;  first,  there  rarely 
exists  any  way  to  completely  isolate  the 
space  (a  section  of  a  continuous  system)  to 
be  entered;  second,  because  isolation  is  not 
complete,  the  atmosphere  may  suddenly  and 
impredictably  become  lethally  hazardous 
(toxic,  flammable  or  explosive)  from  causes 
beyond  the  control  of  the  entrant  or 
employer,  and  third,  experienced  sewer 
workers  are  especially  knowledgeable  in 
entry  and  work  in  their  permit  spaces 
because  of  their  frequent  entries.  Unlike 
other  employments  where  permit  space  entry 
is  a  rare  and  exceptional  event,  sewer 
workers'-nisual  work  environment  is  a  permit 
space. 

(1)  Adherence  to  procedure.  The  employer 
should  designate  as  entrants  only  employees 
who  are  thoroughly  trained  in  the  employer’s 
sewer  entry  prorodiires  and  who  demonstrate 
that  they  follow  these  entry  procedures 
exactly  as  prescribed  when  performing  sewer 
entries. 

(2)  Atmospheric  monitoring.  Entrants 
should  be  trained  in  the  use  of,  and  be 
equipped  with,  atmospheric  monitoring 


equipment  which  sounds  an  audible  alarm, 
in  addition  to  its  visual  readout,  whenever 
one  of  the  following  conditions  is 
encountered;  oxygen  concentration  less  than 
19.5  percent;  fUuninable  gas  or  vapor  at  10 
percent  or  more  of  the  lower  flammable  limit 
(LPL);  or  hydrogen  sulfide  or  carbon 
monoxide  at  or  above  their  PEL  (10  ppm  or 
50  ppm,  respectively);  or,  if  a  broad  range 
sensor  device  is  used,  at  100  pi»n  as 
characterized  by  its  response  to  toluene.  ~ 
Normally,  the  oxygen  sensor/broad  range 
sensor  instrument  is  best  suited  for  sewer 
entry.  However,  substance  specific  devices 
should  be  used  whenever  actual 
contaminants  have  been  identified.  The 
instrument  should  be  carried  and  used  by  the 
entrant  in  sewer  line  work  to  monitor  the 
atmosphere  in  the  entrant’s  environment,  and 
in  advance  of  the  entrants’  direction  of 
movement,  to  warn  die  entrant  of  any 
deterioration  in  atmospheric  conditions. 
Where  several  entrants  are  woridng  together 
in  the  same  immediate  location,  one 
instrument,  used  by  the  lead  entrant,  is 
acceptable. 

(3)  Surge  flow  and  flooding.  Sewer  crews 
should  d^elop  and  maintain  liaison,  to  the 
extent  possible,  with  the  local  weather 


bureau  and  fire  and  emergency  services  in 
their  area  so  that  sewer  work  may  be  delayed 
or  interrupted  and  entrants  withdrawn 
whenever  sewer  lines  might  be  suddenly 
flooded  by  rain  or  fire  suppression  activities, 
or  whenever  flammable  or  other  hazardous 
materials  are  released  into  sewers  during 
emergencies  by  industrial  or  transportation 
accidents. 

(4)  Special  Equipment.  Entry  into  large 
bore  sewers  may  require  the  use  of  spedal 
equipment.  Suc^  equipment  might  Include 
such  items  as  atmosphere  monitoring  devices 
with  automatic  audible  alarms,  escape  self- 
contained  breathing  apparatus  (ESCBA)  vrith 
at  least  10  minute  air  supply  (or  other  NIOSH 
approved  self-rescuer),  and  waterproof 
flashlights,  and  may  also  Include  boats  and 
rafts,  radios  and  rope  stand-o&  for  pulling 
around  bends  and  comers  as  needed. 

[FR  Doc.  93-538  Filed  1-13-1993;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  29 

[Docket  No.  26037;  Notice  Na  89-29A] 

RIN  2120-AB91 

Airworthiness  Standards;  Turboshafl 
Engine  Rotor  Burst  Protection 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Proposed  rule;  reopening  of 
comment  period. 

SUMMARY:  This  notice  reopens  the 
comment  period  for  Notice  of  Proposed 
Rulemaking  (NPRM)  No.  89-29A.  In 
that  notice,  the  FAA  proposed  to  require 
that  manufacturers  considw  the  safety 
implications  of  a  failure  of  an  engine 
rotor  disc  and  to  implement  practical 
design  precautions  to  minimize  this 
hazard  to  rotorcraft.  This  reopening  is 
needed  because,  after  the  original 
comment  period  closed,  representatives 
of  the  Aerospetce  Industries  Association 
(AIA)  and  the  FAA  met  to  review  the 
AIA's  comments  originally  made  during 
the  public  comment  period  concerning 
the  issues  of  engine  rotor  containment 
and  the  use  of  advanced  composite 
material.  This  reopening  of  the 
comment  period  is  to  afford  all 
interested  persons  the  same  opportunity 
as  was  afforded  the  AIA  to  comment  on 
these  issues.  Comments  are  invited  cmly 
on  these  issues. 

DATES:  Comments  on  the  issues  of 
engine  rotor  containment  and  the  use  of 
advanced  composite  materials  must  be 
received  on  or  before  March  15. 1993. 

ADDRESSES:  Comments  mi  the  issues  of 
engine  rotor  containment  and  the  use  of 
advanced  composites  material  should  be 
mailed  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-IO), 
Docket  No.  26037,  800  Independence 
Avenue,  SW..  Washington,  E)C  20591,  or 
delivered  in  triplicate  to:  room  91 5G, 

800  Independence  Avenue,  SW.. 
Washington,  DC  20591.  Comments  must 
be  marked  Docket  No.  26037. 

Comments  may  be  inspected  in  room 
915G  between  the  hours  of  8:30  a.m. 
and  5  p.m.  weekdays,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Mike  Mathias,  FAA,  Regulations 
Group  (ASW-lll),  Rotorcr^ 
Directorate,  Aircraft  Certification 
Service,  Fort  Wmth,  Texas  76193-0111, 
telephone  number  (817)  624-5123. 


SUPPLEMENTARY  M^IRMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Comments  relating  to 
the  environmental,  energy,  federalism, 
or  economic  impact  that  might  result 
from  adopting  the  proposals  in  this 
notice  are  also  invited.  Substantive 
comments  should  be  accompanied  by 
cost  estimates.  Commenters  should 
identify  the  regulatory  docket  or  notice 
number  and  submit  comments  in 
triplicate  to  the  Rules  Docket  address 
specified  above.  All  comments  received 
on  or  before  the  closing  date  for 
comments  will  be  considered  by  the 
FAA  before  taking  action  on  the 
proposed  rulemaking.  The  proposals 
contained  in  this  notice  may  be  changed 
in  li^t  of  the  comments  received. 

AH  comments  submitted  will  be 
available,  both  befcue  and  after  the 
closing  date  for  comments,  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  eatdi 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Commenters  wishing  to  have  the  FAA 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  ‘‘Comments  to 
Docket  No.  26037.“  The  postcard  will  be 
date/time  stamped  and  returned  to  the 
commenter. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  Public  Affairs.  Attention: 
Public  Inquiry  Center,  APA-430,  800 
Independence  Ave.,  SW.,  Washington, 
DC  20591,  or  by  calling  (202)  267-3484. 
Communication&must  identify  NPRM 
89-29. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  NPRM’s 
should  request  a  copy  of  Advisory 
Qrcular  (AC)  No.  11-2A,  Notice  of 
Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedure. 

Background 

On  October  10, 1989,  the  FAA  issued 
Notice  No.  89-29  (54  FR  42716,  Octdber 
17. 1989),  which  proposed  that  design 
precautions  be  taken  to  minimize  the 
hazards  to  rotorcraft  in  the  event  of  an 
engine  rotor  fiaihire. 

To  increase  the  safety  margin  when 
there  is  an^engine  rotor  failure,  changes 
are  proposed  to  §§  29.901  and  29.903. 


These  changes  would  require  that 
design  precautions  be  taken  to  minimize 
the  haz^s  to  transport  category 
rotocraft  in  the  event  of  an  engine  rotor 
failure.  The  intended  design  precautions 
may  include  items  such  as  separation  or 
duplication  of  critical  components,  care 
in  designing  engine  alignment,  or 
benign  component  locations. 
Containment  provisions  for  one  or  more 
stages  of  the  engine  are  not  specifically 
required  by  this  proposal.  Any  one  or 
more  of  the  previously  i#lntioned 
design  precautions  would  be  effective  in 
improving  the  level  of  safety  of  the 
rotorcraft.  When  evaluating  an 
applicant’s  proposed  method  of 
compliance,  the  FAA  would  consider 
the  available  technology  and  the  costs 
required  to  minimize  the  hazards  from 
an  engine  rotor  failure.  The  guidance 
contained  in  Advisory  Circular  29-128 
is  intended  to  apply  to  §  29.903  in  the 
same  way  that  it  currently  applies  to 
§§  23.903  and  25.903  for  airplanes. 

The  FAA  recognizes  that  a  rotorcraft 
design  may  differ  significantly  from  that 
of  an  airplane,  particularly  regarding  an 
engine  location  and  its  proximity  to 
other  engines,  systems,  and 
components.  Engine  rotor  containment 
features  have  not  been  found  to  be 
necessary  in  airplane  programs. 
Likewise,  the  FAA  does  not  believe  that 
containment  features  would  be  required 
in  rotorcraft  in  order  to  “minimize  the 
hazards*  *  *"  in  the  event  of  a  rotor 
failure. 

Section  29.901  Proposal 

The  FAA  is  proposing  to  change  the 
current  FAR  to  require  that 
manufacturers  consider  the  safety 
implications  of  a  failure  of  engine  rotor 
discs  and  practical  design  precautions 
to  minimize  this  hazard  to  the  rotorcraft. 
Since  this  proposed  regulatory  wording 
would  be  inconsistent  with  current 
paragraph  (c)(2)  which  states,  “The 
failure  of  engine  rotor  discs  need  not  be 
considered,”  paragraph  (c)(2)  would  be 
removed. 

The  revision  to  paragraph  (c),  which 
was  [Hoposed  by  Notice  No.  89-29,  is 
repeated  here  for  reference  purposes. 

(c)  For  each  powerplant  and  auxiliary 
power  unit  installation,  it  must  be 
established  that  no  single  failure  or 
malfunction  or  probable  combination  of 
failures  will  jeopardize  the  safe  operation  of 
the  rotorcraft  except  that  the  failure  of 
structural  elements  need  not  be  considered  if 
the  probability  of  any  such  failure  is 
extremely  remote. 

Section  29.903  Proposal 

For  turbine  engine  installations,  the 
FAA  is  proposing  to  revise  paragraph  (f) 
to  state  explicitly  that  design 
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precautions  must  be  taken  to  minimize 
the  hazard  to  the  rotorcraft  in  the  event 
of  an  engine  rotor  failiue. 

The  revision  to  paragraph  (f)  which 
was  proposed  by  Notice  No,  89-29  is 
repeated  here  for  reference  purposes. 

(f)  Turbine  engine  installation.  For  turbine 
engine  installations — 

(1)  Design  precautions  must  be  taken  to 
minimize  the  hazards  to  the  rotorcraft  in  the 
event  of  an  engine  rotor  failure;  and 

(2)  The  powerplant  systems  associated 
with  engine  control  devices,  systems,  and 
instrumentation  must  be  designed  to  give 
reasonable  assurance  that  those  engine 
operating  limitations  that  adversely  affect 
engine  rotor  structural  integrity  will  not  be 
exceeded  in  service. 

BeneRts-Cost  Evaluation  Update 

The  economic  impact  evaluation  for 
Notice  No.  89-29  compares  the  benefits 
and  costs  of  the  proposed  regulation  on 
a  per-rotorcraft  basis  with  the  rotorcraft 
varying  in  size  from  8  to  20  seats. 
Therefore,  the  evaluation  reduces 
dependence  on  forecasts  of  the  size  and 
the  number  of  new  transport  rotorcraft 
produced. 

For  purposes  of  this  evaluation,  it  is 
assumed  that  a  Category  A  or  B 
transport  rotorcraft  with  two  engines 
will  be  certificated  under  this  proposed 
rule.  Even  though  some  rotorcraft  will 
minimize  the  hazards  ftom  engine  rotor 
failures  by  design  precautions  that  may 
add  little  additional  weight,  this 
analysis  assumes  the  addition  of  design 
features  such  as  the  redundancy  of 
critical  component  and/or  duplication 
of  cables  or  tubing. 


the  increase  in  the  total  cost  of 
purchasing  and  operating  twin-engine 
transport  rotorcraft  certificated  under 
this  proposed  rule,  over  15  years,  would 
be  $4,254.  For  a  more  detailed 
explanation  of  the  estimaticm  of  these 
costs,  see  the  regulatory  evaluation 
included  in  the  docket. 

Comments  and  Meetings 

Several  comments  have  been  received 
for  Notice  No.  89-29.  Three  commenters 
fully  supported  the  entire  proposal;  and 
three  commenters  request^  that  the 
notice  be  withdrawn,  in  large  part, 
because  of  the  impracticability  of 
containing  rotor  failures  for  one  or  more 
stages  of  a  complete  engine  through 
extensive  use  of  advanced  composites  or 
rotorcraft  airframe  mounted  ' 
containment  rings. 

The  commenters  were  critical  of  the 
proposed  change  for  a  number  of 
reasons.  The  AIA  stated,  “Notice  89-29 
implies  very  strongly  that  ‘minimize’ 
means  to  eliminate  ^e  hazard  through 
the  use  of  rotor  containment  devices, 
integral  with,  or  separate  from  the 
engine.”  The  European  Joint  Aviation 
Authorities  commented  that  FAR  parts 
23  and  25  require  that  the  hazards  be 
minimized  only  for  airplanes  and  do  not 
refer  to  “engine  rotor  burst  protection.” 
Pratt  &  Whitney  Canada,  Inc., 
commented  that  research  has  never 
produced  a  composite  disc  containment 
device  at  an  acceptable  size  and  cost 
which  can  tolerate  turbine  zone 
temperatures  even  external  to  the 
engine. 

The  comment  period  for  Notice  No. 
89-29  originally  closed  April  16, 1990, 
and  was  extended  to  October  16, 1990. 

In  February  1991,  the  AIA  requested 
and  was  subsequently  granted  a  meeting 
to  discuss  its  comments  on  the 
implication  of  Notice  No.  89-29  relative 
to  engine  rotor  containment  and  the  use 
of  advanced  composite  materials. 
Representatives  of  the  FAA  met  with 
representatives  of  AIA  on  February  20, 
1991;  March  1, 1991;  and  June  20. 1991. 
During  these  meetings,  AIA 
representatives  opposed  certain 
requirements  that  they  inferred  from 
reading  the  preamble  to  the  notice.  A 
record  summary  of  these  meetings  has 
been  placed  in  Docket  26037  and  is 
available  for  interested  parties  to 
review.  It  is  apparent  that  AIA  members 
have  concluded  that  mandatory  engine 
rotor  containment  with  the  use  of 
advanced  composite  materials  is  being 
proposed.  • 

It  was  not  the  intent  of  the  proposal 
to  require  containment  or  the  use  of 
advanced  composite  materials.  Since 
this  apparently  was  unclear  to  the  AIA 
and  many  other  commenters,  the  FAA  is 


reopening  the  comment  period  with 
further  explanation  of  die  proposed 
amendments. 

Clarification 

It  is  not  correct  to  assume,  as  some 
commenters  have,  either  that  engine  or 
airframe  containment  of  rotor  burst 
fragments  or  the  use  of  advanced 
composites  is  needed  to  satisfy  the 
proposed  requirement  Rather,  the  use 
of  airframe  design  features  that 
minimize  this  hazard  is  all  that  would 
be  required.  These  features  could 
include  separation  and  duplication  of 
critical  components,  special  engine 
alignment  or  placement,  or  benign 
location  of  critical  components. 

Reopening  of  Comment  Period 

Department  of  Transportation  (DOT) 
policy  encourages  full  public 
participation  in  the  development  of 
rules  and  provides  all  members  of  the 
public  an  equal  opportunity  to  present 
their  views.  DOT  policy  also  provides 
that  the  general  public  should  be 
afrorded  adequate  knowledge  of 
contacts  made  with  individual  members 
of  the  public,  especially  after  the  close 
of  a  comment  period.  Since  the  AIA  was 
afforded  the  opportunity  to  restate  its 
previous  formal  comments  to 
representatives  of  the  FAA  after  the 
close  of  the  public  comment  period,  the 
FAA  has  determined  that  it  is 
appropriate  to  reopen  the  comment 
period  for  Notice  89-29.  This  will  afford 
all  interested  persons  an  equal 
opportrmity  to  comment  on  the 
interpretation  of  “design  precautions  to 
minimize  the  hazards  to  me  rotorcraft  in 
the  event  of  an  engine  rotor  failure”  as 
it  relates  to  rotor  containment  and  the 
use  of  advanced  composite  materials. 
Accordingly,  the  comment  period  for 
Notice  89-29  is  reopened  for  60  days 
and  will  close  Mardi  15. 1993. 

Conclusion 

This  document  reopens  the  comment 
period  on  a  notice  of  proposed 
rulemaking.  Therefore,  the  FAA  has 
determined  that  this  docvunent,  like 
Notice  89-29,  is  not  major  imder 
Executive  Order  12291  and  is 
considered  nonsignificant  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  Februa^  26, 1979).  In 
addition,  it  is  certified  that  reopening 
the  docket  for  Notice  89-29  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities.  An  initial 
regulatory  evaluation  of  the  proposal, 
including  a  Regulatory  Flexibility 
Determination  and  Trade  Impact 
Analysis,  has  been  placed  in  the  docket. 
A  copy  may  be  obt^ned  by  contacting 


Cost  of  Compliance 

The  proposed  requirement  could  be 
satisfied  by  minimizing  the  hazards 
from  an  engine  rotor  failure  by  design 
features  that  add  little  weight,  such  as 
relocation  of  critical  components.  These 
types  of  design  features  assume  a  weight 
increase  of  6  pounds  per  engine.  The 
one-time  development  cost  to  a 
manufacturer  of  transport  rotorcraft  for 
necessary  design  features  is  estimated  to 
be  $330  per  rotorcraft  produced,  and  the 
estimated  mcmufacturing  cost  is  $480. 
The  increase  in  cost  of  manufacturing 
twin-engine  rotorcraft  certificated  under 
these  proposed  requirements  would  be 
$480  for  each  engine  plus  $330  or 
$1,290. 

Rotorcraft  operators  would  also 
experience  an  increase  in  the  operating 
cost  of  transport  rotorcraft  as  a  result  of 
the  additional  weight.  The  estimated 
annual  cost  per  pound  of  additional 
weight  is  $37.13.  Therefore,  the  12- 
poimd  weight  of  these  design  features  is 
I  estimated  to  increase  the  operating  cost 

$445.56  annually.  'The  present  value  o^ 
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the  person  identified  under  FOR  FURTHER 
INFORMATION  CONTACT. 

List  of  Subjects  in  14  CFR  Part  29 

Aircraft,  Air  transportation,  Aviation 
safety,  Rotorcraft,  Safety. 


Issued  in  Washington,  DC,  on  January  8, 
1993. 

Henry  A.  Armstrong, 

Acting  Manager,  Hotorcraft  Directorate, 
Aircraft  Certification  Service. 

(PR  Doc.  93-684  Piled  1-13-93;  8:45  am) 
BILUNO  CODE  4S10-13-M 


i 

Reader  Aids 

Federal  Regieter 

VoL  58,  No.  9 

Thursday.  January  14,  1993 

' 

INFORMATION  AND  ASSISTANCE 

CFR  PARTS  AFFECTED  DURING  JANUARY 

Fwtoral  nvgittv  ^  ol  month,  the  Offica  of  the  Federal  Register 


index,  finding  aids  A  general  informatioa 

Public  inspection  desk 

Corrections  to  published  documents 

Document  drafting  information 

Machine  reatMrle  documents 

202-623-S227 

52»-6215 

523-fia7 

523-3187 

523-3487 

Code  of  Federal  Regulatloae 

Index,  findii^  sida  A  general  information 

Printing  sdredules 

523-5227 

523-3419 

Laws 

Public  Laws  Update  Service  (numbers,  dates,  etc.) 
Addittooal  information 

525-6641 

523-5230 

Presidentiai  Documents 

Execxithre  orders  and  proclamations 

Public  Papers  of  the  Presidents 

Weekly  Compilation  of  Presidential  Documents 

523-5230 

523-5230 

523-5230 

The  United  Statee  Govemmertt  Manual 

General  information 

Oftier  Servfoee 

523-6230 

Data  base  and  machine  readifole  specifications 
Guide  to  Record  Retention  Requirements 

Legal  staff 

Privacy  Act  Compilation 

Public  Laws  Update  Service  (PLUS) 

TDD  fw  the  heuing  impaired 

523-3447 

523-3187 

523-4534 

523-3187 

523-6641 

523-5229 

FEDERAL  REGISTER  PAGES  AND  DATES.  JANUARY 


1-212 . . 

. .  4 

213-466 _ 

. -5 

467-2964. _ 

2965-3192 _ 

. 

3193-3484 . . 

. ....8 

. 

. 11 

3825-4058 . 

_ 12 

4059-4204 

13 

4295-4568. . . 

. _14 

publishes  separately  a  Ust  of  CFR  Sections  Affected  (LSA),  which 
Ms  parts  arid  sections  ^fadsd  by  documents  pubHsI^  since  the 


mMaion  data  of  aach  titla. 

1 

301 . 

. 215-217 

30fi  . 

-  .4295 

354 . 

. 219 

401 . 

. ..3202 

3CFR 

Prodamaliona: 

422 . 

BOO . 

..3211,3213 

820.  . 

. -3068 

981 _ _ _ 

. 220 

6521 _  ..  .. 

469 

988 _ _ 

. 4302 

1207 - - 

1208 _ 

. 3446 

1210  _ _ 

. 3354 

Exaeuthfs  Orders: 

1211  . 

. 3362 

1212 

_ .3366 

10865  (Amended  by 

. 3479 

1410. 

.  _ 4063 

EO  12829) . 

B9M 

10909  (See  EO 

. 3479 

1481 

4303 

12829) . 

182? . . . 

_ 222 

11382  (See  EO 

_ .3479 

1823. .  . 

. . 222 

12829) . . 

12333  (See  EO 

. 3479 

1901  _ _ 

. 222 

12829) . 

12356  (See  EO 
12829) . 

. 3479 

1941 . . 

. 222 

909 

12792  (Amended  by 

. 211 

1943. . 

. 222 

12827) . 

999 

12827 . . 

_ 211 

12828 . 

. 2965 

1948 . - . 

. 222 

12829 . 

. 3479 

12830 . 

. 4061 

1065  . 

. 4067 

AcfcnlnlatraMve  Ordera: 

1980 _  _ 

. 222 

Memorandums; 

. 3197, 

BaiiljlllMMli  fllllMM* 

December  30, 1992.. 

29-- . 

. . 3233 

3485 

52 . 

. 3816 

Presidendal  Determinations: 

56 . 

. 3234 

No.  93-7  January 

50  . 

_  -.3234 

5. 1993 . 

. 4059 

68 

3511 

5CFR 

354  .  . 

723  ,  . 

_  .3868 

531_ . 

. 3199 

781 

—  3871 

532. _ _ 

_ 3199 

656 . 

3934 

550». . 

. 3199 

1416 

351a 

575.- . . 

. 3199 

1844 .  . . 

1956  . 

_ _ 507 

. .  4005 

838 _ 

_ 3201 

Pwpesad  RuIm: 

410 . 

3508 

8CFR 

100 _  — 

.471,3487 

7CFR 

52 _  _ 

4295 

9CFR 

271 

213 

94— . . 

_ 4306 

919 

213 

317 _  —  — , 

_ 682 

273. - - 

_ 213 

318—  _ 

_ 4067 

274.- . 

. 213 

320. . . 

_ 682 

27^ .  . 

213 

381 . . 

.—.882. 4067 

278, _ _ 

_ 213 

Bail**? 

vn 

...... _ 213 

TIL  _  — 

_ 4360 

978 

213 

91 . - 

oae 

279 

.213 

92 . . 

.-.4361, 4362 

9ft0  . 

_  .213 

94 _ 

. 234 

281.- . . 

_ 213 

98 

266 

288. _ 

284 _ 

M  ••••***M*2f  3 

_ _ 2t3 

317 . . . 

. . 688 

318^ _ 

Federal  Register  /  Vol.  58,  No.  9  /  Thursday,  January  14,  1993  /  Reader  Aids 


PropoMd  RuIm: 

20 . 4363 

.30 . 

. .3515,  4099 

40 

. —...3515,  4099 

50 . . 

. .271,  3515 

52- 

. . 271 

70 . 

. 3515.  4099 

72 

. . . 3515,  4099 

100 . 

. 271 

11  CFR 

110 . 

. -.3474 

PropoMd  Rulot: 

104 . 

. -.4110 

12  CFR 

7 . 

. . 4070 

34 . 

. 4460 

203 . 

208 

. . 4460 

225. 

471,4073 

229 . 

. . . ! . 2 

327 . 

. 3069 

365 . 

. 4460 

506 . 

. - . 4308 

509 _ 

. - . -4308 

516 . 

. . . 4308 

528 . 

. 4308 

541 . 

430fl 

543 _ 

4300 

545 . 

. . . . 4460 

552 . 

. 4308 

.5.56 

. 4306 

558 . 

. . .4308 

5.59 

4.306 

561 . 

. - . 4308 

563 . 

..- . - . 4460 

563b . 

. 4308 

563e 

. 4306 

567 . 

. 474, 4308 

.571 . 

4.306 

579 

. .4306 

580 _ 

. , . , . 4306 

932 . 

. -....-..J487 

1616 . 

. 476 

PropoMd  RuIm: 

203 . 

. 31 

208- . 

. . 3235 

211 _ 

. 51.3,  3235 

225 . 

, . 3235 

230 . 

. 271 

353 

. 3237 

620 _ 

. 3872 

13  CFR 

101 . 

. 2967 

121 . 

. .  . 4074 

14  CFR 

35..„ . 

. . . 3214 

39 . 

...4, 6.  480,  483,  3491 

71. _ -3216,  3217, 4314,  4315 

93...- . 

. 229 

97 . 

. 3»1R.  3220 

413 . 

. . . . . 3829 

41S . 

_  „  _ .3826 

PropMod 

RuIm: 

21 _ 

3239 

29. . 

. .3239, 4566 

39 . 

-275, 278, 515, 3873, 
4366,4367 

71.._ . 

-34,3241,3242.3875 

93 . 

. .  „.„'.....280 

221 . 287 

234 . 4370 

241 . 35 

300 . - . . . 516 

389 . 287 


15  CFR 

50 . . 

. - . ; . 4077 

770 . 

. 3222 

771 . 

....- . 485,  487 

773 . 

. 485 

774 . 

. . 485 

776 . . 

. - . -....485 

777 

. . 487 

779 . . 

_ 485 

785 _ 

_ 485 

786 . 

. - . 3222 

16  CFR 

305 . 

1615  . 

1616  . 

PropoMd  RuIm: 

1615  . 

1616  . 


17  CFR 

240  . 7,11 

241  . 7 

249 . 11 

276 . 7 

PropoMd  RuIm; 

270 . 2999.  3243 

18  CFR 

2 . 489 

346 . 2968 

381 . 2968 

Propostd  RuIm: 

35 . 519 

290 . 519 


PropoMd  RuiM: 

4 . 

142 . . 


21  CFR 

Ch.  1 . 2470 

1 . 2079 

5 . 494,  2066,  2070,  2302, 

2927 

20 . 2066,  2478,  2927 

73 . 3225 

100  . 2066,  2457,  2462,  2927 

101  ....2065-2302,  2448,  2478- 

2850,2897-2927 

102  . .2850,  2897 

103  . 378 

104  . .2206 

105  . 2066, 2070, 2422,  2927 

130 .....2066,  2070, 2431, 2850, 


131.  ^ 

2927 

. 2888 

133 . . 

2686 

135 . 

. 2850.  2888 

136 . 

. . . 2850 

137 . 

. 2850 

139 . 

2650 

145 . - . . 

. 2850 

146 . . . 

. 2650 

150 . 

. . - . 2850 

152 . 

. . 2850 

165 _ _ 

_ _ —2850 

1W . 

. 2850 

„.....2850 


160... 

. 2850 

161... 

_ _ 2850 

163... 

. 2850 

164... 

. . . 2850 

166... 

. 2850 

188 

. . . 2650,  2688 

169- 

. ..2850 

177... 

:: _ _ _ 2976 

291... 

. . 495 

510- 

. . . . . 4316 

522... 

. -.499 

526... 

. . . .500 

558 . 4316 

601. . 4078 

888 . 3227 

1308 . 4316 

PropoMdRulM: 

100  . 2957 

101  . ........2944,  2950 

102..... . .:. . ........2950 

103 . 382,  389,  393 

129 . 393 

135 . 620 

161 . 2950 

165 . ...393 

184 . 393 

876 . 4116 

878 . .....:....:......;...3436 

1308 . ........4370 


22  CFR 

309 . 


PropoMd  RuIm: 

655 . . 

659 . . . 

1260 . . 


24  CFR 

100 . 2988 

770.. ... . 4162 

882 . 4162 

888  . ...4162 

889  . .:..... . ....4162 

890  . 4162 

941 . 4162 

961.. . . .3160 

990 . - . 4318 


PropoMd  Ruloo: 

23...„ . . . 4046 

26  CFR 

1  . . 231-235, 3330,  4000 

301 . . . 16, 3827 

602 . . . : . 4079 


1 . 43, 44, 47. 290, 300, 305, 

322,3522,3876,4125 

20 . 305,  322,  4125 

26„ . .305,322,4125 

26 . . . ..4372 

301...... . . 3331, 4372 


Propoood  RuIm; 
290 . 


.......3247 


PropoMd  RuIm: 
2 _ _ _ 


29  CFR 

1602 . . . 


. .239 


1910 _ 

. . 4462 

2602 _ 

. 4318 

?fiie . . 

. 4203 

2817 . 

...  . 4203 

PropoMd  RuIm: 

18 . 

. - . 3822 

30  CFR 

701- 

. 3466 

785... _ 

. - . 3466 

901— . 

. .3830 

913 _ 

. . 4320 

914 _ - _ : 

— . — . 4322 

917 . 

. .3833 

935 _ _ 

...3838,  4324, 4326 

938. . 

. . 4331 

PropoMd  RuIm; 

779 . . 

. 3458 

780 . . 

. . 3458 

783 _ 

. 3458 

784 . . . 

. 3458 

840..- . 

. 3248 

842 

. 3248 

914 . 

...3828,  4372, 4374 

915 . 

. 4376 

918 . 

. 4381 

917 . 

. . .4384,  4386 

924 . 

. .4387 

935 . — 

. . 4388 

944 . 

. 4390 

31  CFR 

205 . 

. . . .4460 

349 . 

. ; . 412 

356 . 

. 412 

580  r . 

. .3228,  4Q80 

32  CFR 

40a . — . 

. 239 

708 

4333, 4334 

33  CFR 

117 . 

. . . 19 

165 _ 

. 2988 

PropoMd  RuIm: 

117. . — . 

. . . . . 47 

126 . 

. : . . . 4127 

151 . 

. . 452 

165 . . 

4.52,  4040 

156 . 

...• . . 452;  4040 

162 . 

. . 4130 

34  CFR 

99 

.  3188 

668 . 

- . ..3180 

682. . 

. . 3174 

36  CFR 

PropoMd  RuIm: 

1191 _ 

. . . 3069 

1230.. . 

. . 376 

37  CFR 

1— . . 

. 4335 

10 . 

. -..- . 4335 

PfOpOMtf 

1 . 

. 528 

38  CFR 

1 . : _ _ 

_ _ _ _ _ 3840 

40  CFR 

. 

. . 458 

52 . 

.....3492, 3841-3847 

60 _ 

- ! . 20 

Federal  Register  /  Vol.  58,  No.  9  /  Thursday,  January  14,  1993  /  Reader  Aids 


111 


61 . 20,3072 

72  . 3590 

73  . 3590 

75 . 3590 

77  . 3590 

78  . 3590 

81  . . . 3334,  3848,4348 

86 . K. . . . 3994 

271  . 500 

272  . 3497 

Propo««d  RuIm: 

Ch.  1 . 3002,4391,4392 

51  . 3768 

52  . 322,324,326 

63 . 328 

85  . 3380 

86  . : . 3380 


44CFR 

64 . 


.501,4082,  4084 


45CFR 

708 . 


46CFR 

15 . 

514 . 

PropoMd  RuIm: 

28 . 

514 . 


76 . 48,  328,  3005,  3523, 

3929 

100 . ; . 3929 

48CFR 

31 . 3850 

1832 . 4086 

1852 . 4086 

PropoMd  RuIm: 

970 . 4141 

49CFR 

1 . 502 

172  . 3344 

173  . 3344 

194 . 244 

541 . 3850 


372 . 

. 4133 

73 . 

. 4355 

571 . 

. . 3500,  3853,  3856 

90 . 

. 376 

572 . 

. 3229 

42  CFR 

PropoMd  RuIm; 

665 . 

. 2989 

1001 . 

. 2989 

Ch.  1 . 

.  ..3522.  4139 

1039 . 

. 4355 

43CFR 

Public  Und  Order: 

6953 . 


1 . 3929 

43 . 530 

73 . 3002,  3004,  3929,  4139, 

4392, 4393 


PropoMd  RuIm: 

41 . . 

213 . 

234 . 


1007 . 

. 531 

1312 . 

. 3529 

SO  CFR 

17 . 

. 4088,  4356 

222 . 

. . 4088 

227 . 

. .2990,  4088 

228 . 

. 4091 

611 . 

. 2990 

633 . 

. 3330 

642 . 

. 3330,  4093 

663 

. ’.2990 

672 . 

. 503,  504 

675 . 

. 504 

PropoMd  RuIm: 

17 . 

.339,  4144,  4145,  4400, 

4401 

227 . 

. 3108 

663 . 126,  4146 

672 . 532 


Public  Papers 
of  the 

Presidents 
of  the 

United  States 


Annusi  volumes  containing  the  public  messages 
and  statements,  news  conferences,  and  other 
selected  papers  released  by  the  White  House. 

Volumes  for  the  following  years  are  available:  other 
votumes  not  listed  are  out  of  print. 


ftofiald  Reagan 


Published  by  the  Office  of  the  Federal  Register,  National 
Archives  and  Records  Administration 


Mail  order  to: 

New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


(Book  I) ... 

. J31.00 

IMS 

(Book  II).. 

. -432410 

1M4 

(Book  1) ... 

. . 438.00 

ISM 

(Book  II).. 

. . 436.00 

19S5 

(Book  1) ... 

. . 434.00 

1985 

(Book  II).. 

. 430.00 

1986 

(Book  1) ... 

. . 437.00 

19M 

(Book  11) .. 

_ $3540 

19B7 

(Book  1) ... 

fssnn 

1987 

(Book  II) .. 

fssnn 

1988 

(Book  I) .. 

. -..439.00 

New  Publication 

List  of  CFR  Sections 
Affected 

1973-1985 

A  Research  Guide 

These  four  volumes  contain  a  compilation  of  the  “List  of 
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